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PREFACE. 


To those readers who arc unacquainted with English law terms 
it may be desirable to explain, that the word Tort, banded down to 
us from our Norman jurists, is used in our law at the present day to 
denote a civil wrong, for which compensation in damages is recover- 
able, in contradistinction to a crime or mUdtmiean'our, which is punished 
by the criminal law in the interests of society at large, no compensa- 
tion being awarded for the individual wrong. Every invasion of a 
legal right, such as a right of property or the right of personal 
sccurity,*constitute8 a Tort; and so does every neglect of a legal 
duty, and every injury to the person, or character, or reputation of 
another. 

The Law of Torts, or civil wrongs, therefore, is a branch of law of 
general interest and importance, and there are few persons of any 
property or station in the country to whom a knowledge of it does 
not become essential at some time or another, either for the purpose 
of maintaining themselves in their just rights, 'or for the purpose 
of ascertaining the nature and extent of their legal duties and 
responsibilities. 

It is not every injury done by one man to another that constitutes 
a Tort. If, for example, A establishes a school and obtains many 
scholars, or opens a shop and obtains numerous customers, and B 
comes and opens a rival school or shop, and draws away A^s scholars 
or customers, an injury has been done to A, but there is no tort or 
wrong, for one man has as much right by the common law to be a 
schoolmaster or shopkeeper as another (post, p. 774) ; but if the 
scholars or the customers have been drawn away by unlawful means, 
as by the use of threats, intimidation, or slander, there is then a tort 
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or wrong, in respect of which compensation in damages may be 
obtained (post, p. 775) . If a fisherman fits out a boat with lines 
and nets, and goes to fish in the high seas, and another fisherman 
comes and fishes beside him, and with tempting baits or other con- 
trivances draws away the fish from the lines and nets of the first- 
comer, ^ith the view of catching them himself, an injury may be done ; 
but there is no tort or wrong, for the one had as much right to fish 
and use fair and reasonable means to catch fish as the other : but if 
the rival fisherman lays hold of the' nets of the first-comer, or 
violently disturbs the water and drives away the fish, and prevents 
the latter by force or violence from exercising his occupation and 
calling, there is then a wrong done to him, and he is entitled to 
compensation in damages (post, p. 197). 

‘'To maintain an action for damages,^^ observes Bayley, J., “the 
plaintiff must have had a right and the defendant must have done a 
wrong. A man^s rights are the rights of personal security, personal 
liberty, and private property. Private property is either property in 
possession, property in action, or property that an individual has a 
special right to acquire. A man in trade has a right in his fair 
chances of profit, and he gives up time and capital to obtain it ; so 
that, wherever a violent or malicious act is done to a man’s occupa- 
tion, profession, or way of getting a livelihood, there an action for 
damages is maintainable” (a). 

In establishing the existence of a right on the part of a plaintiff 
important questions constantly arise, involving the title to incorporeal 
hereditaments (post, pp. 1-73), and to real and personal property 
(post, pp. 143-150, 194-219), and the use and enjoyment of houses 
and lands, in subjection to the legal maxim, that every man must 
^o use and enjoy his property as not to make it a nuisance or source 
of injury and annoyance to others (post, pp. 74-117). 

Questions of proprietary right often involve nice distinctions. 
Thus, as regards the right of a landowner or occupier of lands to 
birds and animals ferae naturae (post, pp. 195, 196), it has been held, 
that the owner of a decoy-pond may maintain an action against a 
person who wilfully discharges guns near the decoy-pond and 
frightens away the wild fowl (post, p. 75) ; but that no such action is 
maintainable for wilfully discharging guns near a rookery and driving 


(a) Per Bayley, J., Hannam v. 2 B. 0. 037 ; and Holt, C. J., 

Keeble v. Hickeringill, 11 East. 670 n.; post, p. 774. 
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away the rooks^ for no person can claim a right to have rooks resort 
to his lands^ nor can any person become a wrongdoer by preventing 
their so doing (post, p. 773). 

There are many cases in which an act is perfectly lawful in itself, 
and will continue to be so, until damage has been done to the 
property or person of another ; but from the moment such damage 
arises the act becomes unlawful, and an action is maintainable for 
the injury. This is the case where a man sinks mines and makes 
excavations in his own land, or lights a fire thereon, doing no damage 
in the first instance to his neighbour, but subsequently causing his 
neighbour's land to slide down into the artificial hollow (post, pp. 9, 
14, 15, 754), or the neighbour's house to be burned by the unexpected 
spreading of the fire (post, pp. 129-133). 

A tort may be dependent upon or independent of eontract. If 
a contract imposes a legal duty upon a party, the neglect of that 
duty is a tort founded on contract ; so that Rn action ex contractu 
for the breach of contract, or an action ex delicto for the breach of 
duty, may be brought at the option of the plaintiff. When there is 
a violation of a legal right existing independent of any contract 
between the parties, such as an invasion of a right of property or of 
the right of personal security, or an injury to character and reputa- 
tion, then the tort is not founded on contract, and an action ex 
delicto is alone maintainable. 

The same wrongful act may constitute both a civil wrong and a 
criminal offence, so that the wrongdoer may be punishable -by indict- 
ment at the suit of the Crown, and be likewise made amenable to 
an action for damages at the suit of the injured party. Thus, in the 
case of an assault and batteiy, there is a violation of the publick 
peace which constitutes a criminal offence, punishable by indictment, 
as well as a civil wrong in respect of which an action for damages 
is maintainable. So it is in cases of robbery, where a house has been 
broken open and money and valuables have been taken away, or a 
theft has been committed ; but whenever the wrongful act amounts 
to a felony, the remedy for the tort or civil wrong is postponed until 
the requirements of publick justice have been satisfied by the prosecu- 
tion of the offender (post, pp. 219, 220). The doctrine of the merger 
of a trespass in a felony only means, that all redress by action for 
the private injury is suspended until the criminal law has been put 
in force. It was never intended to take away redress absolutely 
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after the ends of publick justice were attained, but only to stimulate 
the party injured to bring the offender to trial for the publick 
offence, and to prevent any compromise thereof. Where, therefore, a 
robber had been convicted of felony for breaking into a house and 
stealing 250/., it was held that an action for the trespass and 
the taking of the money was maintainable against him after his 
conviction (6). 

" All the cases,” observes Le Blanc, J., which show that the 
action lies after conviction of the defendant for the felony, apply 
strongly in support of it after an acquittal” (c). In the case of mis- 
demeanours, the remedy of the injured party for the civil wrong is 
not suspended until the offender has been brought to trial for the 
publick offence. 

Torts, it has truly been observed, are infinitely various, and it 
would be an endless task to enumerate all the wrongs of which the 
law takes cognizance, and in respect of which redress, in the shape of 
compensation in damages, is afforded. It is not intended to treat 
herein of all civil wrongs of cveiy sort and description, but of such 
wrongs and injuries to property, to the person, and to reputation, as 
constantly occur in the ordinary intercourse of mankind, and daily 
occupy the attention of the lawyer : such as wrongful infringements 
of the rights and privileges incident to the ownership and possession, 
and use and enjoyment, of landed property ; nuisances and injuries 
arising from the negligent use and management of such property ; 
injuries to lands and tenements from waste, negligence, and fire; 
injuries from trespasses and unlawful entry on land, in disturbance 
of the possessory and proprietary rights of occupiers and landlords; 
wrongful seizure and conversion of chattels; injuries from the 
negligent use and management of chattels, and the negligent per- 
formance of work ; injuries from negligence and breach of duty on 
the part of bailees, common carriers, and common innkeepers ; wrong- 
ful distress and sale of things distrained ; assault and batteiy, and 
wrongful imprisonment ; malicious arrest, malicious prosecution, and 
malicious abuse of legal process ; trespasses and injuries committed 
in the execution of void or irregular legal process, or in the execu- 
tion of warrants and orders of justices ; injuries resulting from the 
exercise, or intended exercise, of statutory powers and authorities ; 

(ft) Dawkes v. Coveneigh, Styles, 346. Markham v. Coftft, W. Jones, 147. 

(c) Crosby v. Lenyf 12 East, 414. LutUrcll v. Beynell, 1 Mod. 283. 
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injuries from libel and slander; fraudulent misrepresentation and 
deceit ; fraudulent concealment^ breach of warranty and false pre- 
tences ; matrimonial and parental injuries ; adultery and seduction. 
But for a detailed summary of the subjects treated of in the present 
work, the reader is referred to the annexed table of contents. 

At the close of the volume are some chapters on parties to 
actions ex delicto, on the pleadings, defences, and evidence in such 
actions, and the damages recoverable therein ; and it was intended 
to have concluded the present work with a chapter upon the 
remedies afforded for certain civil wrongs, by way of mandamus and 
injunction; but so many changes are projected and being carried 
out in this remedial branch of our law that it has been thought 
advisable to postpone the consideration of it. 

It is remarkable that the laws which regulate and control the con- 
duct of mankind in the private relations of life, and define and ascertain 
their proprietary and personal rights, should form no part of ordinary 
education or learning ; but they have hitherto been so blended with 
our artificial system of forms of action, and burthened with so many 
niceties and subtleties peculiar to our ancient technical and refined 
system of legal procedure and pleading, that the study of them has 
been rendered tedious and repulsive to all who do not intend to take 
to the law as a profession. Now, however, that forms of action have 
been substantially abolished, and the abstrusities of our venerable 
and refined system of pleading and procedure have given way to a 
more liberal and enlightened system, the pathway to legal science 
and to the general attainment of a certain amount of useful legal 
knowledge has been rendered comparatively easy and inviting. 

In the following treatise the. Author has endeavoured to present 
to the reader an accurate view of the present state of the law on the 
subjects treated of, without burthening his mind with technical 
legal learning which is -now obsolete, or perplexing his judgment 
with contradictory and conflicting decisions ; and it is hoped that 
the task has been faithfully and carefully accomplished. 


Inner Temple^ 

June I860. 
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CHAFrER I. 


OP INFRINGEMENTS UPON TERRITORIAL RIGHTS — NATURAL 
PRIVILEGES AND SERVITUDES INCIDENT TO THE POSSESSION 

OF LAND. 


Section i. — Tert'itorwl privileges and ser- 
vilvdes incident to ttu! possession of real 
prrtperty — Rights to water and water- 
courses — Diversion and penning back 
of water — Defilement of streams — 
Disturbance of the permissive enjoy- 
ment of water — Diversion of under- 
ground water by means of wells — 
Natural and necessary servitudes — 
Of the natural servitude of support 


from adjoining land, and from the 
subsoil to the surface— -Mutual rights 
and duties of separate owners of the 
surface and subsoil. 

Section ii. — Of actions for infringements 
of territorial rights. — Direct and conse- 
quential injuries — Pailiiis to actions — 
Pleadings, defences, and evidence— 
Damages recoverable. 


SECTION I. 

OP INFRINGEMENTS UPON TERRITORIAL RIGHTS — NATURAL PRIVILEGES AND 

SERVITUDES. 

Of temtcmal rights and privileges^ naturally incident to the possession of 
land — Right to the use of running water . — Every landed proprietor has a 
right to use the water of a natural stream flowing along his land for any 
reasonable purpose of his own, not inconsistent with a similar right in the 
proprietors of the land above and below; he cannot seriously diminish the 
quantity nor deteriorate the quality of the water which would otherwise 
descend, if by so doing he deprives another riparian proprietor of the 
beneficial use of the water, unless he has gained a title, by grant or 
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prescription, so to use the water (a). But an artificial rivulet created by 
the drainage and pumping of a colliery may be diverted before it flows 
into the natural stream, and the proprietor on the banks of the natural 
stream will have no right of action for the diversion of that water (ft). 

A right to the use and enjoyment of a natural watercourse and water 
is not affected by reason of the supply of water being uncertain and pre- 
carious, and dependent upon the dryness or humidity of the seasons. The 
intervention of a single dry season or of a series of ‘dry seasons cutting 
off all the water for a shorter or a longer period, cannot deprive a party of 
his right to the water when it reappears again in its ancient channel. 
Where a natural stream meandered down a lane before it entered the 
plaintiff’s land, and the plaintiff varied the ancient channel, by making a 
straight cut across the road to his own premises, it was held that his 
right to the water was not affected by the obliteration of the natural 
channel, and the making of the new watercourse (c). 

Diversion of water for purposes of irrigation and drainage , — If a man 
places a temporary bar or weir across a stream in order to turn it into his 
own land for purposes of in*igation, and by that means seriously diminishes 
the current to the prejudice of a riparian proprietor lower down the stream, 
it is no answer to an action by the latter for damages to set up that the 
water was only temporarily arrested by the defendant for the purpose of 
enabling him to irrigate his land {d). The right of the possessor of land 
through which a natural stream flows to use the water of the stream for 
irrigation and for manufacturing purposes, depends upon the particular 
circumstances of each case, upon the volume of the stream, the extent of 
the loss of water from evaporation or absorption, and the amount of injury 
inflicted thereby upon other riparian proprietors. “ On the one hand, it 
could not be permitted that the owner of a tract of many thousand acres 
of porous soil abutting on one part of the stream should irrigate them 
continually by canals and drains, and so cause a serious diminution of the 
quantity of water ; and, on the other hand, one’s common sense would be 
shocked by supposing that a riparian owner could not dip a watering-pot 
into the stream in order to water his garden. It is entirely a question of 
degree, and it is impossible to define precisely the limits which separate 
the reasonable and permitted use of the stream from its wrongful appli- 
cation” ((f). 

In the case of surface waters not running in any defined channel, but 
spreading themselves over the surface of the land, there is nothing to 

{a) Emhrey v. Oiven, 0 Exch. 870. (c) Hall v. 6 Sc. 169. Dig. 

Mason v. Mill, 5 B. & Ad. 13. Chase- lib. 8, tit. 3, 1. 35. 
more v. Richards^ 0 Jur. N. S. 878; (rf) iSowpsow v. IToddinoW, 1 C. B. N. S. 
H. L. 83 Law, T. R. 358. 012. 

(5) Wood v, Waud, 3 Exch. 'i 70. (e) Etnbrey v. Owen, 6 Exch. 372. 
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prevent the landowner from dealing with them as he pleases (/), provided 
he does not divert the water from a spring-head, or prevent it from flow- 
ing by a regular natural channel to the lands below {g). He has no 
right by any system of artificial drainage to cut off the natural visible 
supply of surface-water from ancient watercourses and rivulets ; and he 
ought so to arrange his drains as to restore the water at the boundary of 
his estate to its ancient channels, that the lands situate on a lower level 
may not be deprived of their natural supply of the precious element, for a 
man has no right to make improvements on his land, which produce 
injury to his neighbour. 

By the French law, the proprietor of a field in which a spring rises or 
through which it flows, is not entitled to take and appropriate to his 
own use the whole of the water, or divert it from other proprietors of 
lower fields through which the water flows. He cannot change the course 
of the stream, or materially diminish the ancient supply of water ; but 
every proprietor of land bordering on a running stream may use it for the 
purpose of irrigating his land, and when his estate is intersected by such 
water, he may divert it for purposes of irrigation on condition that he 
restores it at the boundary of his property to its ordinary channel ; 
and in all disputes respecting the right to take water from running 
streams, the courts are enjoined to reconcile as much as possible the 
interests of agriculture with the respect due to property and the rights of 
individuals (A). 

Effect of acquiescence in the unlawful diversion of water from a mnning 
stream. — If a portion of a natural stream has been unlawfully diverted for 
the supply of a mill, causing an injurious diminution in the flow of water 
to the proprietors lower down the stream, these last must interrupt the 
unlawful cnjo3rment of the diverted water by taking legal proceedings 
against the wrong-doer, in order to prevent the injurious act from being 
eventually converted into a right (post, ch. 2). If tho wrong-doer is con- 
victed and fined, or a verdict is obtained against him in an action, the 
conviction and record of the proceedings show conclusively that the enjoy- 
ment was interrupted, and that there was no acquiescence in the unlawful 
use of the water (*). 

Of the right to pen hack water. — A landowner may put a penstock on 
his own grounds, and pen the water there as he will, until he has done 
damage to his neighbour. “Until you prejudice your neighbour by 
penning back the water, you do that which you have a right to do : but 
where you begin to injure your neighbour, there your right to pen back 

if) Broadhenty, Bamsbolham, 11 Exch. N. 627. 26 Law, J., Exch. 146. 

617. 25 Law J., Exch. 115. (A) Cod. Nap. liv. 2, No. 040-045. 

(g) Broum v. Best, 1 Wils. 174. JDud- (t) Eaton v. Swansea Water Co,, 17 
den V. Guardians of Glutton Union, 1 H, Ss Q. B., 267. 
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terminates” (Z;), unless you have penned back under a title by grant or 
prescription (post, ch. 2). No action will lie for diverting or throwing 
back the water, except by a person who sustains actual injury therefrom (/). 
But the party by or over whose land the stream passes, must not shut 
the gates of his dams and detain the water unreasonably, or let it off in 
unusual quantities to the prejudice of his neighbour. The just and 
equitable principle is given in the Eoman law : “ sic enim deberc quern 
meliorem agrum suum facere, nc vicini detcriorem faciat ” (w). If the 
user by tlie defendant has been been beyond his natural right, and is 
injurious to the natural rights of the plaintiff, an action is maintainable, 
unless the user is sanctioned by grant or prescription (n). 

Injimes from the defilement of streams ^ — Every riparian proprietor has 
a right to the flow of the stream through his land in its natural purity ; 
and if a riparian proprietor higher up the stream throws dirt and ashes, 
or gas refuse into it, so as to defile the water and render it unfit for use, 
to the damage of another riparian proprietor who has been in the habit of 
using the water, an action is maintainable for the injury (o), unless an 
adverse right has become vested in another by grant or prescription. A 
right to foul a stream with all sorts of refuse may, as we shall presently 
see, be established by proof of the continued and uninterrupted use of the 
stream as a drain and sewer for twenty years (p). 

Disturbance of the permissive use and enjoyment of water , — A landowner 
or occupier of a house who receives permission from an adjoining land- 
owner to draw water from the premises of the latter through a pipe or 
watercourse, is entitled to an action for damages if the water is fouled by 
a wrong-doer, and damage is sustained by him from the fouling of the 
water. TJiough there may be no right on the part of a plaintiff to have 
water flow to his premises, yet if the water does come, and the defendant 
fouls it without having any right so to do, and so causes foul water to 
flow into the plaintiff’s premises, and the plaintiff sustains damage there- 
from, and the defendant cannot justify, the plaintiff will be entitled to 
recover all the damage he has sustained from the wrongful act. The 
plaintiff in such a case relies upon no title to the water as riparian pro- 
prietor, but merely alleges that he was lawfully in the enjoyment and use 
of water flowing through his premises in a pure and unpolluted state, and 
that the defendant ^vrongfully fouled it ( 5 ^). 


(At) Lawrence, J., Cooper v. Barber , 3 
Taunt. 108. 

(/) Wright v. Howard^ 1 Sim. & Stu. 
203. Williams v. Marland, 2 B. & C. 910. 

(m) Parke, B., Embrey v. OwetK 6 
Exch. 371. 

(n) Sampson v. Hoddinott, 1 C. B. N. S. 
912, post, on. 2. 


(o) Murgatroyd v. Boiinson, 7 Ell. & 
Bl. 801 ; 26 Law, J., Q. B. 233. Post, 
cb. 3, s. 1. Nuisances. 

(p) Post ch. 2, 3. 

{q) Laing v. Whaley^ 3 H. & N. 085, 
af&miing the judgment of the Court of 
Exchequer in Whaley v. Laing, 2 H. & 
N. 470. 
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Of the right of landcnoners to well-water . right to the enjoyment 
of the water of a stream flowing in its natural course over the surface of 
land, and the right to underground water and springs beneath the surface, 
are not governed by the same rules of law. It has been held that a land- 
owner has a right to sink a well in his own land, and get as much water 
as he pleases, although he thereby seriously diminishes the supply of water 
to the springs and wells in his vicinity, or even drains them dry. The 
only remedy for the adjoining landowner consists in sinking deeper wells, 
and using pumps and mechanical appliances on his own land, to enable 
him to get back the water (r). A landowner who has sunk a well in his 
own land, and thereby enjoyed the benefit of underground water, has no 
right, of action against a neighbouring proprietor who, in sinking for and 
getting coals from his soil in the usual and proper manner, causes the 
well to become dry (s). 

The use and consumption of the water from wells is not confined to 
the reasonable wants of the occupiers of the land in which the well is sunk, 
nor restrained by any consideration for the wants and necessities of others. 
Where the defendant sunk a well seventy-four feet in depth in his own 
land, adjoining the source of an imi)ortant river, which supplied water to 
various mills and manufactories, and pumped water from this well for tin 
supply of a neighbouring town, at the rate of half-a-million of gallons a 
day and upwards, and by this means obviously interrupted a great deal of 
water which would have otherwise found its way into the river, and so 
diminished the volume of water in the river, and prevented the millowners 
from working their mills full time, it was held that the landowner had not 
exceeded his natural rights, and that the millowncrs had no remedy for 
the injury they had sustained (<)! A distinction, however, ought in 
reason and justice to bo made between the diversion of water from the 
ancient sources of springs, and natural Avatercourses, and running streams, 
and the diversion of Avater from an artificial Avell. If one man sinks a well 
in his land to get water, another landowner has an equal natural right to 
do the same; and if one well is drained dry by the digging of another, 
the mischief may be remedied by deepening the dry well ; but the riparian 
proprietors of a natural stream which has been drained dry by the sinking 
of wells and shafts, and the pumping away of all the Avater from the sub- 
terranean sources of supply, have no means whatever of counteracting the 
mischief, and getting back any portion of the diverted water. Here the 

M Chasemore v. Bichards^ 26 Law, J., agi ; nec de dolo actionem et sane non 
Exci). 401; 33 Law, T. R. 3o0; H. L. 5 debet habere; si non animo vicini no- 
Jur. H. L. N. S. 878. cen^, sed suum agrum meliorem faci- 

(s) V. RlwadcU, 12 M. & W. 324. endi id fecit.” — ^Lib. 39, tit. 3, 1. 12, 
So by the Pandects, “ Cum eo qui in suo Uomat. Liv. 2, tit. 8, s. 1. 
fodiens, vicini fontem avertit, nihil posse (/) Chasemore v. Richards^ ante, p. 5, 
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maxim, “ Sic utere tuo ut alienum non laedas/' appears to be rejected by 
our law. 

Of the flooding of lands from artificial collectuma of underground water . — 
Where the owner of a coal-field excayated his coal, and in so doing left 
large hollows, which filled with water, and then, when the adjoining land- 
owner proceeded to work his coal, the subterranean water from the hollows 
flowed into his workings and flooded them, it was held that he had no 
right of action for the damage (w). 

Natural and necessary servitudes . — It is essential to the full and free 
enjoyment of the proprietary rights of the possessors of the soil, and to 
the beneficial occupation and enjoyment of landed property, that the 
estates of adjoining and neighbouring landowners should be burthened 
with certain mutual services, which may be denominated natural or neces- 
sary servitudes. Land, for example, cannot be cultivated or enjoyed unless 
the springs which rise on the surface and the rains that fall thereon be 
allowed to make their escape through the adjoining and neighbouring 
land. All lands, therefore, are of necessity burthened with the servitude 
of receiving and discharging all waters which naturally fiow down to them 
from lands on a higher level ; and if the owner or occupier of the lower 
lands interposes artificial impediments in the way of the natural flow of 
the water through or across his lands, and by so doing causes the higher 
lands to be flooded, he is responsible in damages for infringing the natural 
right of the possessor of such higher lands to the natural outfall and 
drainage of the soil {x). So if the proprietor of the higher lands alters 
the natural condition of his property, and collects the surface and rain- 
water together at the boundary of his estate, and pours it in a concen- 
trated form, and in unnatural quantities, upon the land below, he will 
be responsible for all damage thereby caused to the possessor of the lower 
lands (y). 

We have seen, that every landed proprietor has, ex jure natures^ a right 
to the continued flow of natural streams and rivulets, running through his 
land, and a right to the reasonable use of the water of such streams (ante, 
p. 1, 2). Lands, therefore, through which a natural stream flows, are 
burthened with the servitude of receiving and transmitting the waters of 
the stream to the lower land; and the possessor of the land, through 
which the stream runs, is clothed with the duty of keeping the channel 
and bed thereof free from artificial and unnatural obstructions. 

The right to these rural and predial services, and the duty of ren- 
doling them, necessarily contract the exercise of dominion on the part of 

(u) Smith y. Kenrick^ 7 G. B. 605. 877 ; Dig. Lib. 89, tit. 8. 

{x) Shury v. Piggot, O.Bulstr. 840. (y) Sharpe v. Hancock^ 6 Se. N. B. 

Chaeemare v. Richards, H. L. 0 Jur. N. S. 40. 
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the owners of adjoining and neighbouring estates over their lands : but the 
restraint is mutually beneficial to all proprietors ; it is essential to the 
due cultivation and enjoyment of the soil, and is based upon the venerable 
maxim, “ Sic utere tuo ut alienum non ladas. ” 

In the Code Napoleon, under the head of “ Servitude d^vedfrom thei 
Situation of Places, '' we read, that “ All lower lands are subjected, as re- 
gards those which are higher, to receive the waters which flow naturally 
therefrom, to which the hand of man has not contributed. The proprietor 
of the lower ground cannot raise a bank which shall prevent such flowing, 
nor can the superior proprietor of the higher lands do anything to increase 
the servitude of the lower lands'' (z), 

• Of the natural servitude of support froni adjoining lands . — Every pro- 
prietor of land is entitled of common right to such an amount of lateral 
support from the adjoining land of his neighbour as is necessary to sustain 
his own land in its natural state not weighted by walls or buildings (a). 
If the land has been weighted by superstructures, the landowner who has 
thus weighted his land is not entitled, ex jure naturae, to the additional 
suppprt from his neighbour's soil, necessary for the maintenance of the 
buildings, for one landowner cannot, by altering the natural condition of 
his land by erecting buildings thereon, deprive his neighbour of the pri- 
vilege of using his land, as ho might have done before (i^). 

In an old case in Eoll's “ Abridgement," it is said, that “ if A be seised 
in fee of copyhold land closely adjoining the land of B, and A erect a 
new house upon his copyhold land, and any part of his house is erected on 
the confines of his land adjoining the land of B, if B afterwards dig his 
land so near to the foundation of the house of A, but not in the land of 
A, that by it the foundation of the messuage, and the messuage itself, 
fall into the pit, still no action lies by A against B, inasmuch as it was 
the fault of A himself that he built his house so near the land of B, for 
he cannot by his own act prevent B from making the best use of his land 
that he can ; but it seems, that a man who has land closely adjoining my 
land cannot dig his land so near mine that mine would fall into his pit ; 
and an action brought for such an act would lie”(c). 

If a man digs a well on his own land so close to the soil of his 
neighbour as to require the support of a rib of clay or stone in his 
neighbour's land to retain the water in the well, no action will lie against 
the owner of the adjacent land for digging away such clay or stone which 
is his own property, and thereby letting out the water, unless a prescriptive 

(z) Cod. Nap. No. 640-64^2. (6) Wyoit v. Harmon ^ 8 B & 

(o) Humphries v. Broyden, 12 Q. B, Partridye v. 8coU, 3 M. & W. 220, post. 
744. Salmon v. Vintners* Company^ (♦*) Wilde v. Minsterley, 2 Roll. Abr. 

7 Week Rep. 613 ; 33 Law, T. R. Exch. 665. 

224 ; 4 Exch. 585. 
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right to the use of the water has been gained by twenty years’ uninterrupted 
enjoyment (d). 

Of the natural servitude of support from the subsoil to the surface of land 
when the surface and subsoil constitute separate freeholds vested in different 
proprietors, — Mutual rights and duties of separate owners of the surface and 
The possession of the surface of land may be in one man and the 
subsoil in another, by separate grants from the owner of the inheritance; 
or the owner may grant the surface to another to be cultivated and 
enjoyed, reserving to himself a right to the subsoil, and to all stones and 
minerals beneath the surface. When land is so held each proprietor is 
possessed of a close,” and has a separate and distinct freehold. If the 
owner of land grants the subsoil, reserving the surface to himself, ho 
impliedly grants reasonable means of access to the subsoil, and the grantee 
would have a right to go upon and dig through the surface, to enable him 
to reach the subsoil, if he had no other means of access thereto. But the 
owner of the subsoil may maintain an action against the owner of the 
surface if he digs holes in the subsoil to a greater extent than is reasonably 
necessary for the proper and fair use, cultivation, and enjoyment of the 
surface (e); and the owner of the surface may, on the other hand, maintain 
an action against the owner of the subsoil if the latter carries on his mining 
and subterranean operations so as to interfere with the fair use and enjoy- 
ment of the surface in accordance with the ancient maxims, “ prohibctur 
ne quis faciat in suo quod nocere possit alieno,” and, “ sic utere tuo ut 
alienum non leedas ” (/). 

The owner of the surface, therefore, is entitled of common right to the 
support of the subjacent strata, so that the owner of the subsoil and 
minerals cannot lawfully remove them without leaving support sufficient 
to maintain the surface in its natural state (g). This is a rule of law 
founded on natural justice, and is a restraint on the exercise of dominion 
over property essential to the beneficial occupation and enjoyment of the 
soil. If land not granted expressly for building purposes is weighted with 
buildings, the owner of the surface has no right to the additional support 
necessary for the maintenance of the buildings until he has acquired the 
right by grant or prescription (post, ch. 2); so that if the owner of the 
subsoil in working mines leaves sufficient support for the surface, but the 
land sinks in consequence of the weight of the buildings that have been 
placed upon it, the owner of the subsoil is not responsible for the damage 

(rf) Tindal, C. J. Act»n v. -Blundell, • {g) Humphries v. Broaden, 12 Q. B. 

12 JiJ. & W. 353, post, ch. 2. 739 ; 28 Law, J., Q. B. 10. Smart v. 

(e) Cox V. Glue, 12 Jur. 185 ; 5 C. B. MoHon, 5 Ell. & Bl. 47 ; 24 Law, J., 
B51. Q. B. 260. Boherts v. Haines, 27 ib. 

{f) VrUkinson v. Proud, ll M. & W. 33. Exoh. 49. 

Bowbotham v. Wilson, 8 Ell. & Bl. 142. 
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done (A). But if the weight of the buildings has in no way caused the 
sinking of the land, and the land would have fallen in whether buildings 
had been erected on it or not, the building on the land becomes quite 
immaterial, and the defendant is responsible in damages to the extent of 
the injury done to both houses and land (t). 

Upon every demise of mineral or other subjacent strata the lessor 
impliedly retains his right of support from the subsoil to the surface, in 
the absence of express words showing distinctly that he has waived or 
qualified his right (k). 

If the owner of the subsoil excavates it without leaving proper support 
for the owner of the surface, the latter has no right of action until some 
actual damage has been sustained by him. If that were not so, the 
owner of the subjacent land could not abstract the minerals, nor avail 
himself of the full benefit of his property, without being liable to an action; 
though before any damage bad actually occurred he had, by substituting 
other means of support, removed all danger of injury to the plaintiff’s 
property. This would be wholly inconsistent with the right of the pro- 
prietor to use his property as he pleases, provided he does not injure that 
of his neighbour” (/). 


SECTION II. 

OF ACTIONS FOR INPRINGBMENTS OF TERRITORIAL RIGHTS. 

Direct and consequential injuries . — If the injury of which the plaintiff 
complains has been committed by the defendant upon land in the actual 
possession and occupation of the plaintiff, and is consequently the result 
of a direct act of trespass, the plaintiff should bring his action and frame 
his proceedings for a trespass upon his land (post, ch. 4). If the injury 
results from something done by the defendant on his own land, which is 
unlawful only in rftpcct of the consequential injury thereby occasioned to 
the plaintiff, the action must be brought for the consequential injury, and 
not for a trespass, and proof of actual substantial damage is essential to 
the cause of action. 


(A) Bonomi v. BacMuiuse, 33 Law, T. 
It 333 

(i) Brown v. Robins^ 4 H. & N. 191 ; 
28 Law, J., Exch. 250. Rogers v. Taglor^ 
27 Law, J., Exch. 175. 

(A) DugdaU v, Robertson, 5 Kay & J. 
700. 


(1) Per Wightman, J. Bonomi v. BaeJk- 
house (27 Law, J., Q. B. 387), who differed 
from the majority of the Court, hut was 
supported by the Court of Exchequer 
Chamber, 33 Law, T. B, 333, 7 Week 
Bep. 
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ParHea to be made plamtiffa — Tenant and reveraioner . — The actual 
occupier of the land is in general the proper party to maintain an action 
for wrongful acts of a temporary character interfering with the beneficial 
use and enjoyment of the property, and diminishing the value of his 
possessory interest. If the injury is of a permanent nature, causing 
damage to the inheritance, then the reversioner is also entitled to main- 
tain an action in respect thereof. Thus, if A is seised in fee of the 
reversion of a close, expectant upon a term for years, and B is possessed 
of another close adjoining thereto, through which close there runs a 
rivulet, and B stops it, per quod the close of A is surrounded, so that the 
timber-trees, &c. become rotten. A, in respect of the prejudice to the 
reversion, and the termor, in respect of the injury to the possession, and the 
loss of the shade, shelter, &c. of the trees, may each have an action, and 
satisfaction given to one is no bar to the other (w). The action for 
injuries to reversionary estates is of comparatively modem introduction, 
and appears to have been substituted for the action of waste. The 
principle on which the action is held to be maintainable is, that although 
the evil might be remedied before the end of the term, yet in the mean- 
time, if the reversioner wished to sell his interest, it would be less 
valuable (n). It is necessary, therefore, in an action by a reversioner to 
show a permanent injury to the property, lessening its value in the 
market (o), or an infringement upon the plaintiff’s rights as landlord 
(post, ch. 2, s. 2, and ch. 4). 

The party who sues in respect of an injury to the reversion, must be 
the party in whom the legal estate is vested, and not a person having a 
mere equitable interest as cestui que trust (p). If several parties are 
entitled to the reversion as joint tenants, or tenants in common, they 
should all be joined as plaintiffs in an action for an injury to the rever- 
sion {q). 

Of the parties to he made defendants , — Every person who orders or 
authorizes an obstruction to the enjoyment of the natural rights incident 
to the ownership of real property, is responsible for the injury, and for all 
consequential damages, and so are his servants and ag#its, who carry into 
effect the orders ho has given (r). When several persons have been 
jointly concerned in the commission of the wrongful act, they may all be 
made defendants and charged as principals, or the plaintiff may sue one or 
more of them at his election (s). 

Of the plaintiff^ a declaration of his cause of action — Venue . — Tlie venue or 

(m) Bedingfield v. Onslow^ 8 Lev, 809. {q) Bac. Abr. Joint Tenants, K. And 

And see post, ch. 2, s. 2, ch. see further, pos^ ch. 19, as to the joinder 

(w) Jeaser v, Oiffordt 4 Burr, 2141. of parties to actions ex delicto. 

lo) Jackson v. Peaked^ 1 M. & S. 834. (r) Post, ch. 10. 

(p) VaUance v, Savaffe, 7 Bing. 699. (a) Post, ch. 19. 
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statement in the margin of the declaration of the name of the county from 
whence the jury are to be summoned, and where the cause of action is to 
be tried, is local in all actions for infringements of territorial rights 
annexed to lands or tenements, so that the cause of action must be laid 
and tried in the county in which it arose, unless a judge’s order is obtained 
for changing the venue and place of trial. The nature of the territory 
right must be set forth on the face of the declaration, and the plaintm 
must claim it by reason of his possession of a messuage, tenement, or 
land. If the plaintiff complains of the diversion or fouling of water from 
a natural watercourse, he must declare upon his own possession of the 
place through which the water used to run, and set out the course thereof, 
and show the mode in which the water has been diverted, or fouled (t). 
The usual course is to set forth the plaintiff’s possession of a messuage, 
tenement, or land, and aver that by reason of such possession, he had a 
right to the enjoyment of an uninterrupted flow of the water of a natural 
stream running in its natural bed, or flowing in its natural purity unto 
the messuage, tenement, or the land of the plaintiff, and that the de- 
fendant wrongfully diverted large quantities of the water of the stream, or 
wrongfully polluted and defiled the water thereof, showing the nature of the 
diversion or pollution, and alleging that the defendant thereby prevented 
the plaintiff from having his accustomed and proper supply of water, or 
deprived him of the beneficial use and enjoyment of the water, as the case 
may be, claiming damages. 

If the plaintiff complains of an obstruction to the natural flow of the 
water, he should show the nature of the obstruction and the consequential 
damage in the flooding of the plaintifTs land, the destruction of the grass 
and produce of the soil, and the deposit of stone, sand, and rubbish upon 
the land, as the case may be, claiming damages (ti), or, if need be, a writ 
of injunction against the repetition or continuance of the injury. 

A declaration which alleges that the plaintiff was lawfully in the 
enjoyment and use of water flowing through his house and premises in a 
pure and unpolluted state, and that the defendant wrongfully fouled and 
defiled the water ^ pouring into it the refuse of certain chemical works, 
whereby the plaintiff was deprived of the use of the water, and his property 
was deteriorated in value, seems to disclose a good cause of action (a;). 

Declaratima far infringemmU of the naivral right to support from adjoin-^ 
^ing land, — If injury has been done to the foundations and walls of a dwell- 
ing-house, or of buildings occupied by the plaintiff, by excavations in the 
soil amounting to direct acts of trespass upon the land in the plaintiff's 

{t) Brown v. Best,\ Wils. 174. Parke, (z) Laing v. Whaley, 3 H. & N. 083, 
B., Chasemoi'e v. Bicharde, 7 H. L. C. affirming Whaley v. Laing,^l H. & N.476. 

(tf) Carlyon v. Lovering, 1 H. N. 784; And see post, ch. 3, Nuisanobs. 

26 Law, J., Exeh. 231. 
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occupation, the ordinary, declaration for a trespass upon the realty (post, 
ch. 5, 8. 2), properly describes the true cause of action. If the injury has 
been done by a tenant in the possession and occupation of the buildings 
and land under a demise from the plaintiff, the proper form of declaration 
is a declaration for waste (post, ch. 4, s. 2). If the surface and subsoil 
^ held by different persons, and constitute separate freeholds, and the 
^claration is founded on an injury to the owner of the surface by exca- 
vations made by the owners of the subsoil, depriving the surface of its 
natural support (ante, p. 8), it is sufficient to allege that the plaintiff 
was possessed of the surface of certain land, and the defendant was 
possessed of the subsoil, mines, and mineral — or of certain beds and strata 
of stone beneath such surface, and that the defendant excavated the 
subsoil, or dug out the minerals or stone, without leaving sufficient 
support for the surface, and by reason thereof the surface of the land gave 
way and sunk into deep holes and hollows, and became useless to the 
plaintiff, and certain crops of wheat and beans, &c. growing upon the land, 
were utterly destroyed (y). 

A good cause of action is disclosed on the face of a declaration, which 
alleges, that at the time of the committing of the grievance of which the 
plaintiff complains, the plaintiff was possessed of certain messuages, 
belonging to and supporting which messuages, were certain foundations 
which the plaintiff, by reason of his possession of his messuages, ought of 
right to have enjoyed for the support of such messuages, and that the 
defendant wrongfully dug out and destroyed the foundations of the 
messuages, and by reason thereof they gave way and fell to the ground, 
and the plaintiff was deprived of the use of them (-::). A declaration, also, 
by a reversioner, setting forth, that a messuage and land with the ap- 
purtenances were in the respective occupations of certain persons as 
tenants thereof to the plaintiffs, the reversion of the said messuage, land, 
&c., then and still belonging to the plaintiff, and that the defendant 
wrongfully made divers excavations in the said land, under or near to the 
said messuage, without sufficiently shoring and propping up the said 
messuage from the effects thereof, whereby the lA sank, and the 
foundations of the messuage, &c., gave way, and the plaintiff was injured 
in his reversionary estate, discloses a good cause of action (a). 

jPfeos by the defendant . — The plea of not guilty operates as a denial only 
of the wrongful act alleged to have been committed by the defendant, 
and not of the facts stated in the inducement. If, therefore, the plaintiff^s 
possession of the property alleged to have been injured by the wrongful 

fy) Bihhy v. CaHer, 4 H. & N. 153. 27 Law, J„Exch. 173. 

/tfjfnes V- Williams, 5 Exch. 702. (a) Bibby v. Carter, 28 Law, J., Exch. 

( 2 r) Rogers V. Taylor, 2 H. & N. 820 ; 182 ; 4 H. &; N. 156, post, ch. 2, s. 2. 
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act of the defendant, or his title thereto, or his estate or interest therein, 
is intended to be denied, it must be specially traversed. All other pleas 
in denial must take issue on some particular matter of fact alleged in the 
declaration, and all matters in justification, and in confession and 
avoidance of the cause of action, must be specially pleaded (6). . 

Not guilty by statute , — In every case in which a defendant pleads tip 
general issue, intending to give the special matter in evidence, by virtue 
of an act of parliament, he must insert in the margin of the plea the 
words “ by statute,” together with the year or years of the reign in which 
the act or acts of parliament, upon which he relies for that purpose, were 
passed ; and also the chapter and section of each of the acts, and specify, 
whether they are public or otherwise, or the plea will be taken not to have 
been pleaded by virtue of any act of parliament, and such memorandum must 
be inserted in the margin of the issue, and of the nisi prius record (c). 

Traven'se of the right claimed by the plaintiff , — If the defendant, therefore^ 
intends to dispute the existence of the right asserted in the declaration, 
he must expressly deny the right by a plea traversing the allegation or 
assertion of it, in the very words in which it is put forward. Thus, where 
the declaration states, that the plaintiff was possessed of a close, and by 
reason thereof, was entitled to have the use and benefit of a certain 
stream of water, &c., and the defendant intends to dispute the right, he 
must by his plea assert that the plaintiff was not, by reason of the pos- 
session of the said close, entitled to have the use and benefit of the said 
water, &o. 

Of the plea of leave and license, — If the obstruction to the enjoyment of 
the right has been authorized by the plaintiff, or if the act complained of 
has been done by his permission, the defendant must plead, that he did 
what is complained of by the plaintiff’s leave (ef). This plea will be 
supported by proof, that the plaintiff gave the defendant permission to 
alter the condition of his property in such a way as to interfere with the 
enjoyment of the right. 

Under this plea it may be shown, that the plaintiff having a right to 
the use of a streal^ of water, which flowed through the land of the de- 
fendant, gave the defendant permission to lower the banks of the stream, 
and erect a weir, and divert a portion of the water which had previously 
flowed to the plaintiff’s mill, and that the banks were cut down, and the 
weir erected, pursuant to the permission so given (e). Having consented 
to the act, the plaintiff, and those claiming title through him, are pre- 
cluded from treating the act as a wrong or injury. 

(ft) Reg. Gen. Hil. Term, 10, Viet. {d) 15 & 10 Viet. c. 70, Sched. B., No. 

post, eh. 20. 44. 

(c) Reg. Gen. HR. Term, 1853. 1 Ell. (e) Liggins v. Inge, 5 M. P. 712; 
& Bl. App. 7 Bing. 082. 
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AOTlOirS FOR IKFBIKGEMBHTS OF RIGHTS. 


Ewdmce at the trial — Proof on the part of the plaintiff, — If the 
defendant pleads that he is not guiltj of the act of which the plaintiff 
complains, it must, of course, be proved either that it was done by his 
own hand, or by his orders or authority, or by his servants or agents 
in the course of their employment, or in following out his orders and 
4|irections (/). If the plaintiff’s possession and incidental rights are 
traversed, the plaintiff must prove the fact of his possession of the lands 
or tenements to which the right claimed was incident, at the time of the 
commission by the defendant of the grievance of which the plaintiff com- 
plains. This may be established by the plaintiff’s own testimony upon 
the point, or by proof of the exercise of acts of dominion, or by general 
user and enjoyment, or actual occupation (g). 

Proof of seizin of lands and tenements, — ^An allegation in pleading that 
a party is seised of a messuage or land, does not necessarily import that 
such land is in his own occupation. If, therefore, a landlord pleada seizin 
in fee, and the seizin is traversed, the traverse is not supported by proof 
that the land is in the occupation of a tdnant to whom the landlord has 
demised it (A). 

Damages recoverable, — Wherever the exercise and enjoyment of a right 
naturally incident to the possession of land has been obstructed, sub- 
stantial damages are recoverable, though no actual perceptible damage 
has been sustained or proved, whenever the repetition of the wrongful act, 
if uninterrupted and undisturbed, would lay the foundation of a legal right. 
A wrongful defilement of a stream is an injury to a right, in respect of 
which damages are recoverable, although no actual specific damage can be 
proved. Thus, where certain manufacturers erected works on the bank of 
a stream, and fouled the water with soap-suds, but no actual damage was 
proved to have been sustained by the plaintiff, it was held that he was 
nevertheless entitled to recover damages, as a continuance of the practice 
without interruption would eventually establish a right on the part of the 
defendants to the easement of discharging their foul water into the 
stream (i). 

But when the aet of which the plaintiff complains has been done by 
the defendant on his own land, and the constant repetition of it, however 
long continued, would establish no prescriptive right against the plaintiff, 
there is no cause of action until some substantial, perceptible damage has 
been sustained by the plaintiff. Proof of such damage in such a case is 
essential to the establishment of a cause of action. Thus, where a 
landowner digs in his own landj or the owner of the subsoihand mine- 

(f) Post, ch. 20. (<)* Woody, IPaiMl, 3 Excli.' 77&. Boch- 

Page v. Hatchet^ 8 Q. B. 593* dzde Canal Co, v. King^ 14 Q. B. 135, 188. 

(A) 8toU V. 8toU, 16 East, 360. post, ch. 2, s. 1. 
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rals excavates his own freehold, there is no wrongful act, and no cause 
of action until it is proved that the surface of the adjoining land has 
sunk down, or that the walls of a neighbouring house have cracked, 
or the foundations thereof have been displaced, or have given way, or 
that some actual perceptible damage has been done to the adjoining 
land or tenement (1?). 

Apportionment of damages as between tenant and reversioner , — Whenever 
the enjoyment of a privilege or right annexed to the ownership or occupa- 
tion of land has been obstructed by the wrongful act of the defendant, and 
the land to which the right or privilege is annexed is in the occupation of 
a lessee, damages are recoverable in respect of the injury to the residential 
or possessory interest of the latter, and by the landlord or reversioner in 
respect of the permanent injury to the inheritance (Z). Thus, where free- 
hold premises are let on lease, and the owners and reversioners stand in 
the relative positions of tenant for life, remainder in tail, and the reversion 
in fee, and a permanent injury has been done to the beneficial occupation 
and enjoyment of the property, the damages recoverable by the immediate 
reversioner, the tenant for life, arc confined to the injury done to his life- 
interest (m). But a mere temporary impediment to a drain which is 
remediable, and does not cause any permanent injury to the property, does 
not give the reversioner any right of action for damages. 

If the constant repetition of the unlawful act would form the founda- 
tion for the establishment of a prescriptive right which, when once esta- 
blished, would operate to the lasting injury of the inheritance, and perma- 
nently diminish the value of the property, the reversioner is, as we have 
seen, entitled to an action for the recovery of damages. 

(A) Bonmiiy, Bcu:khou8e^ 33 Law, T. B. mages between tenants and reversioners, 

333, overruling Nicklin v. WiUiama, 10 see post, ch. 13, s. 1. 

Exch. 259. (m) Evelyn y. Baddish, Holt, N. P. C. 

(Q As to the apportionment of da- 543. 
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CHAPTER II. 

OF OBSTRUCTIONS TO THE ENJOTlfENT OF BASEMENTS AND 
PROFITS A PRENDRE— i CONVENTIONAL AND PRESCRIPTIVE 
PRIVILEGES AND SERVITUDES. 


Section i. — Of eaaementa^ profits h pren- 
drCf and conventional and prescriptive 
priviUgea and aervitvdea — Dominant 
and servient tenements — Customary 
rights and rights of common — Crea- 
tion and transfer of incorporeal rights 
and privileges — Grants and licenses — 
Of prescriptive rights of way, rights of 
common, rights to water and water- 
course, over or across a neighbour’s 
land — nights of support from a neigh- 
bour's land and buildings — Eights to 
the maintenance offences — Eights to 


light and air — ^Waiver, merger, and ex- 
tinguishment, and revival and recrea- 
tion of easements, privileges, and ser- 
vitudes — Of the maintenance and 
repair of ways and watercourses. 

Section n. — Remedies for the infringe^ 
ment of incorporeal rights . — ^Abatement 
of obstructions to the enjoyment of 
easements, privileges, and profits — 
Actions for damages — Parties, plead- 
ings, defences, and evidence— Damages 
recoverable. 


SECTION I. 


EASEMENTS AND PROFITS A PRENDRE — CONVENTIONAL AND PRESCRIPTIVE 
PRIVILEGES AND SERVITUDES. 


An easement is a liberty or privilege which one proprietor has acquired 
by custom, grant, or prescription, over the land of another proprietor, un- 
accompanied by any profit or interest in the soil itself, such as a right to 
take water from a neighbour's well, or to wash and water cattle at a neigh- 
bour’s pond (w); a right to hang and dry clothes on lines on a neighbour’s 
land (o), or to hang and dry nets thereon (p), or to turn the plough thereon 
in ploughing (g^), or to discharge water thereon from the roofs and eaves 
of houses (r), or to have the benefit of a neighbour’s fence or hedge main- 
tained and repaired at the expense of such neighbour (5). An easement 


( 11 ) i?ttce v. Ward, 4 Ell. .& Bl. 702; 
24 Law, J., Q. B. 1&3. Manning v. Wdt- 
dale, 5 Ad. & E. 758. 

(o) DreweU v. TowUr, 3 B. & Ad. 736, 

(p) 7 Vin. Abr. p. 183. Custom F. 
pi. 2. 




p. 174. 


Custom F. pi. 4; 


(r) Thomae v. Thomas^ 2 C. M. & E. 
34. 


(a) Bogh v. Tamlin. 0 B. & C. 338 : 
0D.<bE.437. 
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SBOT. 1.1 DOMINANT AND 8BRVXBNT T8NBMBNTB. 

or pririlege of this description is claimable by custom (t), grant, or pre-^ 
scription, but not, as we shall presently see, by parol license without 
deed (u). 

A profit & prendre is a right Tested in one man of entering upon the 
land of another, and taking therefrom a profit of the soil. It is an 
incorporeal right, clothing the possessor of it with an interest in land, and 
is claimable only by grant or by prescription (post, p. 89). Such is the 
right of depasturing cattle over another’s land; the right to cut therefrom 
and carry away turf or wood fot burning within the dwelling-house ; the 
right to dig for and carry away stone, slate, coal, and minerals ; the right 
to shoot and sport over land, and carry away and consume the game 
killed; the right to fish in the waters of an estate or of a manor, and carry 
away and consume the fish taken. Rights of this description are not 
claimable by custom, however ancient. Therefore a custom to take drift- 
sand from a close contiguous to the sea-shore is bad, and will not justify 
or excuse an entry on land for^such a purpose (a*). 

Conventional eervitudea, — D<mrnant and servient tenements.— bur- 
thens imposed upon land by the creation of incorporeal rights in the nature 
of easements and profits k prendre may be denominated conventional 
servitudes, or services imposed by express or implied contract upon one 
estate or tenement in the hands of one person for the benefit of another 
estate or tenement in the hands of another person. Most of the rules 
and principles of the Roman law regulating the exercise and enjoyment of 
incorporeal rights, under the denomination of servitudes, have been incor- 
porated into the European systems of jurisprudence foimded on the 
Roman code. The property or tenement to which the incorporeal right or 
privilege is annexed, and by which it is benefited, is termed the dominant 
tenement, and that on which the burthen is imposed, and which ministers 
to the enjoyment of the right, the servient tenement. In the Institutes ” 
servitudes are called the services of city estates, because,” it is said, 
we call all edifices city estates, although they are built upon farms or 
villages. And it is required by city services that neighbours should bear 
the burthen of neighbours ; and by such services one neighbour may be 
permitted to place a beam upon the wall of another ; may be compelled to 
receive the droppings and currents from the gutter-pipes of another man’s 
house upon his own house, area, or sewer, or may be exempted from 
receiving them, or may be restrained from raising his house in height, lest 
he should darken the habitation of his neighbour” (y). 

In the Code Napoleon we feud that a servitude is a burthen imposed 

(/) FUeh V. Bawling, 2 H. BL 398. 676. Oqtewards case, 6 Co. 60a« Chrinu 

(tr) Post, pp. 39-42. stead v« Marlowe, 4 T. B. 717. 

(x) BUweit V. Tregoning, 3 Ad. tr E. (g) lastit. lib. 2, tit. 8, s. 1. 

0 
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«» • 

’ Upon ono estate for the use aud benefit of another estate, belonging to 
another piuprietor, and that it is derived either from the natural situation 
of places, or from obligations imposed bj law, or from agreements between 
proprietors (z)* 

Bracton, in his books of the laws and customs of England, draws 
largely from the Roman law when treating of the nature and origin of 
servitudes, by which, as he says, Domus domui, rus ruri, fundus fundo, 
tenementum tenemento subjungatur” (a). Among^the different servitudes 
with which the estate of one proprietor may be burthened for the benefit 
and convenience of another, he enumerates rights of depasturing cattle, 
rights of common, of cutting and carrying away turf, or digging for and 
gathering minerals, stones, or sand, rights of way, rights of drawing 
water from a neighbouring well, rights of watercourse, or of a passage for 
water through anotheris land, rights of hunting thereon, rights of estever, 
or of cutting wood for burning in the dwelling-house, or for building, or 
repairs ; all of which servitudes, he tells us, were originally imposed upon 
land by the will, or ordering, or consent of the lord, or have grown up, 
and have become appurtenant to property, without having been expressly 
constituted, through long-continued, peaceable, and uninterrupted enjoy- 
ment. 

The long-continued exercise of the privilege on the one side, and the 
sufferance and endurance of it on the other, must not, he observes, be due 
to force or intimidation. If it has been exercised and enjoyed by stealth, 
or if the privilege has been sought for ttnd has been conceded as a kindness 
and matter of favour, to be enjoyed during the good pleasure of the 
grantor, it will fail to create a servitude (6). 

Unlimited clams m the nature of easements j profits and servitudes , — 
There can be no prescriptive right in the nature of an easement or ser- 
vitude so large as to preclude the ordinary uses of property by the owner 
of the lands affected by the privilege, and extinguish or destroy all the 
profits or produce ordinarily derivable from the soil. Therefore an 
unlimited claim of a right to go at all times and in all directions over 
every portion of a close for purposes of recreation and amusement is bad. 
Such an easement is claimable only by the inhabitants of particular 
villages over open and uninclosed village-greens and village-playgrounds, 
which have been immemorially dedicated to the recreation and amusement 
of the inhabitants of the village (c). Claims of a right of profit It prendre 
tn aUeno solo must in like manner, in order to be valid, be made with some 
limitation . and restriction. Where therefore a defendant claimed a 

* ( 9 ) Code Nap., No. 6B7-689. (&) Ib. Hb. 4, fob 830-^22. 

(a) Bract de Leg. et Consuet Anglii^ (c) Dyee v. Lady Jams Nay, 1 Macq. 

lib. 4, fol. 221. dOB. 
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SECT 1 .] 


prescriptive right as the occupier <rf a brick-kiln, to dig and carry away 
from an adjoining close of the plaintiff as much clay as was required for 
the making of bricks in the brick-kiln, it was held that an unlimited 
claim and demand of this nature upon the soil of the plaintiff could not be 
sustained, for it would, as claimed, enable the defendant to take all the 
clay, or, in other words, to take from the plaintiff the whole close*’ (d). 

Of the servitude ofmamtaiwing and repairing aea-wallSf dkeheSj and sluices. 
—Every person who accepts a grant of land from the crown, accompanied 
by a command or direction to keep up, repair, and maintain certain build- 
ings, sea-walls, ditches, and sluices, takes the land subject to the servitude 
imposed thereon; and if any private indiridual sustains a private and 
peculiar injury from the non-repair of the sea-walls, &c., he is entitled to 
an action against the grantee or his assigns, failing to fulfil the duty 
imposed upon him or them (e). 

Of customary rights of fishing^ and driving stakes for nets in the sea-shore, 
— The land between ordinary high-water mark and low-water mark belongs 
to the crown in the absence of proof of a grant of such land to a lord of a 
manor or to a private person (post, ch. 5, s. 2); but various customary and 
prescriptive rights and privileges over the sea-shore have grown up and 
been acquired by the public, and by communities and private individuals, 
by reason of immemorial usage and enjoyment, "l^ere an action of 
trespass was brought against a defendant for digging in the plaintiff’s 
land, and the defendant pleaded that the locus in quo was four acres of land 
adjoining the sea, and that all the men of Kent, from time immemorial, 
have used when they have fished in the sea to dig in the land adjoining, 
and pitch stakes for hanging their nets to dry, it was held that such a 
custom, confined to the sea-shore, might be good ; for observes Clarke, 0. J., 
<< If I have land adjoining the sea, so that the sea ebbs and flows on my 
land, when it flows every one may fish in the water which has flowed on 
my land, for then it is parcel of the sea,^ and in the sea every one may fish 
of common right; and when the sea has ebbed, then in this land which was 
flowed before, peradventure he may justify his digging, for this land is of 
no great profit ”(/). 

Customary and prescriptive rights of bathing on the sea-shore . — There is no 
general common law right of bathing in the sea, and passing over every 
part of the shore for that purpose, independently of usage and custom ; but 
such a right may exist by prescription or custom, and may be gained by 
individuals, or by the permanent or temporary occupiers of houses on the 
sea-coast, or by the inhabitants of any village, parish, or district. The 


{d) Clayton v. Corhy^ 5 Q. B. 419, 422. 
(e) Henly v. Mayot of Lyme^ 6 Bing. 
107. 


® Edw, 4, 10. Bro. Abr. Customs, 
40. ’ 
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RIGHTS OVER THE SEA-SHORE. 


[chap. II. 

Oxistence and the extent of the right are to be collected in this, as in other 
instances of customary and prescriptive rights (post, p. 39), from the 
manner in which the particular portions of the sea-shore throughout the 
kingdom have from time immemorial been used. The right of bathing 

in the sea,” observes Best, J., “ is as beneficial to the publick as the right 
of fishing, and unless I felt myself bound by an authority as strong and 
clear as an act of parliament, I would hold, on principles of publick policy, 
I might say, publick necessity, that the interruption of free access to the 
sea is a publick nuisance. In the first ages of all countries the sea and its 
shores were left open to publick use. In all countries it has been matter 
of just complaint that individuals have encroached on the rights of the 
people. In England, our ancestors put the publick rights in rivers under 
the safeguard of Magna Charta, If the principle of exclusive appropriation 
be extended so far as to touch the right of -walking over the barren sands 
of the sea-shore, it will take from the people what is essential to their 
welfare, whilst it will give to individuals only the hateful privilege of 
vexing their neighbours. It has been said, that lords of manors should 
have a right to prevent bathing ; that they might hinder persons from 
doing it in places of publick resort. Magistrates are armed with authority 
to bring to punishment such as bathe indecently, and I would rather rely 
on disinterested and responsible magistrates than on an interested and 
irresponsible lord of a manor” (^). 

By the Town Police Clauses Act, 10 & 11 Viet. c. 89, s. 69, it is 
enacted, that where any part of the sea-shore, or strand of any river, used 
as a public bathing-place is within the special act, the commissioners may 
make bye-laws for fixing the stands of bathing-machines, and the limits 
within which persons shall bathe ; also for preventing any indecent ex- 
posure of the persons of the bathers, for regulating the manner in which 
the bathing-machines shall be used, the charges to be made for the same, 
and the distance at which boats let to hire are to be kept from persons 
bathing. 

This statute only applies to places of public resort for bathing ; hut 
unjustifiable attempts have been made under it to prevent bathing from 
parts of the sea-coast which have been immemorially used as places of 
private resort for bathing, and serious collisions with the police have 
resulted from this arbitrary interference with the liberty of the sub- 
ject(A). 

(g) BUtndeU v, Cattmllt 5 B. A; Aid. and Sandgate, in order that a few senti- 
do7. mental young ladies may fearlessly read 

(A) See OriffithB y. Coleman, 4 H. d; K. novels in secluded nooks, or indulge their 
2(|6. Bye-laws have been made prohi- taste for sea anemones among the rocks ; 
biang bathing, except from a machine, apd that the owner of the bathing-ma- 
along the whole coast between Folkestone chines may be properly protected. 



RIGHTS OF OOmCOV. 


21 


SECT. 1 .] 


Of rights of common, — Jk, right of common being, as we have seen, 
a profit k prendre, is claimable only by grant or by prescription. It is 
either appendant, appurtenant, or in gross. 

Common appendant is a right annexed to arable land of depasturing 
on the lord’s waste beasts that serve the plough, such as horses and 
oxen, or which manure the land, such as kine and sheep. “ The reason 
for common appendant,” observes Willes, 0. J., appears to be this, tl^at 
as the tenant would necessarily have occasion for cattle not only to plough, 
but likewise to manure his own land, he must have some place to keep 
such cattle in whilst the com is growing on his own arable land, and 
therefore of common right, if the lord- had any waste, he might put his 
cattle there when they could not go on his own arable land. This right 
is so necessarily incident to the land, that it cannot be severed therefrom; 
and therefore if the land be divided never so often, every little parcel is 
entitled to common appendant. But the tenant can only have the right 
of common for such cattle as are levant and couchant on his estate; that is, 
for such and so many as he has occasion for to plough and manure his land, 
in proportion to the quantity thereof. And it is plain that he cannot 
have the right for cattle which he borrows, unless he make use of them 
all the year to plough or manure his land” (t). Although this- kind of 
common is regularly appendant only to arable land, yet it may bo claimed 
as appendant to a manor or farm containing pasture, meadow, and wood ; 
for it shall be presumed to have been all originally arable land, though 
afterwards converted into meadow pasture, &c. (k). 

Common appurtenant is a right derived from the possession or occu- 
pation of land of depasturing a limited number of beasts upon the lord’s 
waste, or upon the uninclosed land of an adjoining proprietor, and is 
claimable by grant or by prescription (J), The right is limi^ to beasts 
levant and couchant upon the land to which the right is appurtenant, so 
that a claim to a right of common appurtenant ** sans number ” is bad. 
The number of cattle which can be levant and couchant ” upon the 
estate is the number which the produce of the land is capable of maiur 
taining throughout the winter. If my land to which I claim common 
belonging can yield me stover to find a hundred cattle in winter, then 
shall I have common in summer for a hundred cattle in the land out of 
which I claim common, and so for more or fewer proportionably ” (m). 
If the commoner has turned more cattle upon the common than the 
winter eatage of his ancient tenement, together with the hay and other 

(f) Bennett v. Reeve^ Willes 231 ; Bac. (m) 8mUh v. Smuall, Golds. 117. Cole 
Abr. Common A. 1. v, Foxman, Noy’s B. 80. Cheesman v. 

(*) Bao. Abr. Common A. 1. JSardham, 1 B. & Aid. 711. 

(1) Cowlam V. Slack, 13 East, 107. 
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produce obtained from it daring the summer, is capable of maintaming, he 
has exceeded his legal rights, and is liable to an action (n). 

Common in gross is a right of common of pasture not appertaining to 
any land, and is claimable by grant or prescription (o). In prescribing 
therefore for common in gross, one does not lay seisin of any land, but 
says that he and his ancestors, whose heir he is, &c., from time whereof, 
&C., have had common in the place where, &c., for all their cattle, without 
relation to any land, and without saying levant and couchant, because there 
is no land on which they can be levant and couchant, or to which the 
common can be appurtenant, wherefore a prescription for common in gross 
without number is good ” (p). 

Common of shacks observes Bayley, J., “ is a right of persons occupying 
arable land uninclosed to turn out their cattle at certain seasons to feed 
promiscuously over the whole open field. If there were no common right 
of this sort, every man would be bound to keep his cattle upon his own 
land, which would be productive of great inconvenience, and in many 
instances would be impossible. In order to obviate this, eveiy man’s 
cattle are allowed the full range of the whole field ; but the number 
which each man is at liberty to turn out is limited to that which the land 
of each individual is capable of supporting ” {q). 

Right of common pur cause de vicinage , — To establish a common pur 
cause de vicinage^ it must bo proved that fhe inhabitants have usually 
inter>commoned with one another ; the beasts of the one straying into 
the other’s fields without any molestation on either side. Tliere must not 
only be absence of fence, but mutual acquiescence, and an immemorial 
allowance of the straying of the cattle (r). 

Common of turbary^ or the liberty or privilege of cutting and carrying 
away turf, is in general appendant to an ancient dwelling-house, and the 
right is limited to such a quantity as is sufficient to bum in the ancient 
diimneys and fire-places of the house (s) ; consequently a claim to cut 
and carry away turf for sale (<), or to make grass-plots or paths, cannot 
be supported (u). 

Common of estovers^ or the liberty or privilege of cutting down and 
carrying away trees, or loppings of trees, shrubs, and underwood, in 
another man’s woods, coppices, or forests, for burning, building, or in- 
closing, is in general appendant to an ancient dwelling-house, and is 


(a) WMtthek v. HvtcMnaon, 2 Mood. 
& Bob, 205. 

(o) Co. litt. 122a. 

(f ) Jfritor y. Spatenum, 1 Wms. Saund. 
846. 

(q) Oheesman v. Hardham, 1 B. & Aid. 


711. Sir Corbet's case, 7 Bep. 57. 
(r) Clarke v. Tinker^ 10 Q. B. 618. 

(«) 6 Co. 36b, 37a. Dean, de. of Ely 
y. Warren, 2 Atk. 189. 

(0 Valentine y. Penny, Noy's K. 145. 
(t/> WiUon y. WUUis, 7 East, 121. 
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claimable bj grant or by prescriptioni except, in the case of copyholders^ 
who may, it seems, claim by cnstom (x). 

The nature and extent of the right, and the periods of the year for 
the exercise and enjoyment of it, Bite to a great extent defined and 
controlled by local custom and usage. <Aeoordmg to Bracton, the right 
must be exercised with reason and moderation, according to the sine of 
the wood or waste in which the right is to be exercised, and the size 
of the tenement to which it is annexed (y). The estovers must be 
expended within or upon the house, and cannot lawfully be sold or 
exchanged; nor can the right be enlarged or extended. A tenant 
having a right to estovers for the repair of his dwelling-house and farm- 
buildings, cannot enlarge his house with the timber, nor board the 
sides of a bam which had muddle walls, or the like befcMre*’ (s). If a 
man has estovers belonging to his house, and he builds new chinlneys 
where there were no chimneys before, he cannot use the estovers in the 
new chimneys (a). But if he sets up a new chimney where an old one 
was before, he shall have his estovers for the new chimney . (&). 

Ificonatstent incorporeal flights , — Where there are two distinct rights, 
claimed by different parties, which encroach on each other in the enjoy- 
ment of them, the question is, which of the two rights is subservient to 
the other ? It may be either the lord's right, which is subservient to 
the commoners', or the commoners', which is subservient to the lord's. 
In general, one would say that the lord's is the superior right, because 
the property of the soil is in him ; but if the custom establidied by 
evidence show that it is subservient to the commoner's, then he cannot 
use the common beyond that extent ; otherwise he subjects himself to an 
action for the excess (c). 

Of the creation by grant of incorporeal rights to he exercised in alieno 
solo, — A parol license or permission to go upon another man's land will, 
so long as it has not been countermanded, justify an entry upon the land ; 
but it can confer no indefeasible right, and may be recalled at the pleasure 
of the grantor, unless the license or permission is under seal, in which 
case it amounts to a grant of an incorporeal hereditament. A right of 
passage for waste water through an artificial drain or watercourse in 
another man's land, where the party claiming the right has no interest 
in the land through which the water flows, or ough^ to flow, is an 
incorporeal right lying in grant, and is claimable only by dee^ or by 
prescription" (cQ. Therefore a mere parol permission t6 out a drain, or 

(x) Bract fol. 231. 8dhy v. Bebinton^ (b) Costard v. WinsfieU 2 Leon 44. 

2 T. R. 758, (c) Buller, J., Bateson v. Orseut 5 T. B. 

(if) Bract fol. 231. * ^6. 

(z) JE7arU/P<?m5roA0*sca8e, Clayt 47. (dl) ffewUns v. Shippamt 5 B* & Cl 
(a) LuttrelCs oase, 4 Co. 87a» * 220. 
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make a watercoarse, and use it for the passage of water, may be revoked, 
and the drain or watercourse stopped up by the proprietor, who has given 
the permission, and through whose land the water runs (s). In the 
case of a parol license,” observes Alderson, B., to come on my land, and 
there to make a watercourse for water to flow through my land, there is no 
valid grant of the watercourse. The license remains a mere license, 
capable of being revoked ; but if the license were granted by deed, then 
the question would be on the construction of the deed, whether it 
amounted to a grant of the watercourse; and if it did, then the license 
would be irrevocable” (/). “ A dispensation or license,” observes Vaughan, 
0. J., properly passeth no interest, nor alters or transfers property in 
any thing, but only makes an action lawful, which without it had been 
unlawful. Thus a license to hunt in a man’s park, and carry away the 
deer killed to his own use ; to cut down a tree in a man’s ground, and to 
carry it away the next day after to his own use, are licenses as to the act 
of hunting and cutting down the tree ; but as to the carrying away of the 
deer killed and tree cut down, they are grants” (g), 

A mere license of pleasure, sueh as a license to hunt over a man’s land, 
whether made by deed or simple contract, is revocable; but a license to 
hunt and carry away the game killed amounts, if under seal, to a grant, 
and cannot be revoked (A). Oare, however, must be taken to distinguish 
between a li<»nse amounting to a grant of an easement to be exercised and 
enjoyed by uie grantee of such license upon the grantor’s land, and a 
license to the grantee to use his own land in a way which, but for an 
easement claimed thereon by the grantor, ho would have had an undoubted 
right to use it (t). 

Oranta of the privilege of a free passage of light and air to newly-opened 
windows across the adjoining land of the grantor must be authenticated 
by deed, or established by implied grant, or by prescription (A). If a 
parol license or permission is granted to a neighbour to open a window 
overlooking the adjoining ground of the defendant, the parol license will 
not prevent the defendant from building a wall on his own land, and 
thereby shutting out the light and air from the newly-opened window. If, 
therefore, permission not under seal is given to a defendant, to open a 
window in his house overlooking the plaintiff’s garden, and the plaintiff, 
after the window has been opened, finding that his privacy has been 
invaded, builds a wall on his own ground which blocks up the offending 

(e) Cocker v. Cowper^ 1 Or. M. & B. (A) Bro. Abr. Lxcembbs, Alderson, B., 

421. Fen^man v. Anith, 4 East. 108. Wood v. Leadhitter^ 13 M. A W. 838. 

(/) Wood V. Lfodbitter, 13 M. & W. (i) Wittier y. BrockweU, Liggina v. 

845. Zee v. Steventortt 27 Law, J., Q. B. Inge ; post Pabol Abanosnuent of In- 
263. . cpBPOitEAL Bights. 

(g) Themoi r. Sorrell^ Vaughan, 351. (A) Post, pp. 30, 47, 48« 
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Window, and the defendant then enters upon the plaintiff’s land, and 
knocks the wall down, he will be responsible in damages for'^a trespass,' 
and cannot justify his entry upon the plaintiff’s land under colour of the 
parol license to open the window (Q. 

Of the transfer from one person to another of incorporeal r^hts in the 
nature of easements and profits a prendre. — A grant of an easement or a 
profit a prendre to a person who has no estate or interest in land to which 
the incorporeal right may be annexed is a mere personal contract, operative 
only between, the immediate parties thereto, and does not bind the land in 
the hands of persons to whom it may be subsequently conveyed. If the 
owner of an estate of inheritance in lands, for example, covenants with a 
stranger who has no interest in the soil, that he shall have certain specified 
incorporeal rights, to be used or enjoyed over the land of the covenantor, 
this covenant will not bind the land in the hands of purchasers to whom 
the estate of the covenantor may be subsequently conveyed, and who are 
no parties to the deed of covenant (m). Incidents of a novel kind cannot 
be devised and attached to property at the fancy or caprice of the owners ; 
for great detriment would arise, and much confusion of rights, if parties 
were allowed* to invent new modes of holding and enjoying real property, 
and to impress upon their lands and tenements a peculiar character, which 
should follow them into all hands, however remote” (n). 

The benefit and burthen of an incorporeal right to be exercised and 
enjoyed over land, and the consequent servitude, cannot be transferred from 
one person to another, except when it is appendant or appurtenant to an 
estate or interest in land, and ace'essorial to the use and enjoyment of 
landed property, A right of way unconnected with the enjoyment or 
occupation of land cannot be annexed as an incident to an estate ; nor can 
a way appendant to a house or land be granted away or made a way in 
gross, for no one can have such a way but he who has the land to which 
it is appendant. It is not in the power of an owner of land to create 
rights not connected with the use or enjoyment of land, and annex them 
to it, nor can he subject the land to a new species of burthen, so as to- 
bind it in the hands of an assignee. ** It wouM be a novel mcident 
annexed to land, that the owner and occupier should, for purposes wholly 
unconnected with that land, and merely because he is owner and occupier, 
have a right of way over other land ; and a grant of such a privilege or 
easement can no more be annexed, so as to pass with the land, than a cove- 
nant for any collateral matter” (o). 

(2) Bridges v. Blanchard^ 1 Ad. & £. 074, 4tb edit. 

649. Wood V. LeadbiUer, Lee v. Steven- (n) Ld. Brougham, Keppel v. Bailey^ 
son, ante, p. 24. 2 Myl. & K. 636. 

(m) AdiUspn on Contracts, pp. 971- (o) Ackroyd v. Smith, 10 C. B. 188. 
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‘‘Private ways over another man’s grounds,” observes Blackstone, 

“ may be ^bunded on a special permission, as when the owner of the land 
grants to another a liberty of passing over his grounds to go to church, to 
market, or the like: in which case the gift or grant is particular, and 
confined to the grantee alone; it dies with the person, and the. grantee 
cannot assign over his right to any other” (p). Thus a license to a man 
to hunt in my park or to walk in my orchard extends but to himself. And 
a way granted to church over any land extends not to any other but the 
grantee himself (q), and therefore he may not give or grant this to 
another (r). But if the incorporeal right is appendant or appurtenant to 
a house or land, and accessorial to the use and enjoyment thereof, it passes 
with the tenement to which it is annexed to the successive assignees and 
owners thereof by a grant of the tenement, so that the benefit and the 
burthen of the exercise and enjoyment of the incorporeal right will accom- 
pany the dominant and servient tenements into the hands of the several 
successive assignees and owners thereof, so long as such dominant and 
servient tenements remain vested in the hands of separaterproprietors (s). 
Thus a right of common appendant or appurtenant to a messuage or 
lands passes, as we have seen, by a grant of the messuage or land (^). 

“ If a man be seized of a house in right of his wife, and another grants 
to the husband and his heirs to have sufficient estovers to bum in the same 
house, in that case the estovers are appurtenant to the house, and shall 
descend to the issue of the husband and wife. So, if one have a house ^ 
on the part of his mother, and one grants to him that he and his heirs 
shall have competent housebote to be burnt in the same house, this is 
appurtenant to the house ; and although it be a new purchase, it shall go 
with the house to the heir on the part of the mother” (u). 

When copyholders for life, according to the custom, have used to have 
common in the waste of the lord of the manor, or estovers in his woods, 
or any other profit a prendre in any part of the manor, and afterwards the 
lord aliens the wastes or woods to another in fee, and afterwards grants 
certain copyhold houses and lands for lives, such grantees shall have 
common of pasture, or common of estovers, &c., notwithstanding the 
severance, for the title of the copyholder is paramount the severance; and 
the custom unites the common or estovers, which are but accessaries or 
incidents, as long as the house or land, being principal, is maintained by 
the custom;, which customary appurtenances are not appertaining to the 
estate of the lord, for be is the owner of th^^reehold and inheritance of all 

(jfi) 2 Bl. Comm.* 35. by unity of .ownership of the dominant 

(q) Wingate's Maxims, 379. and servient tenem^ts. 

(r) Shep. Touch. 239. (t) SaehevereU v. jPorter, 2 Roll. AbrJ 

(•) See post as to the merger and ex- 60, p. 4 ; ante, pp. 21, 22. 

tinguishment of easements and profits (ti) case» 8 Co. d4a. 
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the manor, but they are appertaining to the customary estate of the 
copyholder, after the grant made unto him ; which profit a prendre being 
due by custom to the copyhold tenement, notwithstanding the fine or 
feofiment of the waste or woods made by the lord remains, arid is pre- 
served by the custom, which is, as hath been said, the title of the copy- 
holder, and is paramount to the severance; but if the copyholder had 
derived his interest from the estate of the lord, then clearly, by the 
feoffment, fine, &c., of the lord, all those who claim afterwards shall be 
barred of any profit a prendre in the same waste or woods” {x). 

By the French code it is declared to be lawful for proprietors to 
establish over their property, or in favour of their property, such servitudes 
as seem good to them, provided the services established be not imposed 
either on a person, or in favour of a person, but only on an estate, and for 
the benefit of an estate (y). 

Presumption of a grant from long-continued uninterrupted user and enjoy- 
ment as of right — To raise a presumption of a grant from long-continued 
uninterrupted enjoyment, the enjoyment must have been open and no- 
torious, and exercised as a matter of right, and not of grace and favour 
(ante, p. 18 ). Where, therefore, the enjoyment can be satisfactorily 
accounted for, and is consistent with there having been ho grant or con- 
veyance, there is no ground for presuming one; and it is necessary that the 
jury should be satisfied that a conveyance of the right has, in fact, been 
executed. In the case of the enjoyment by one man>of a right of common, 
or profit k prendre in the land of another, and in every user of a way, the 
original enjoyment must have been unlawful, unless the privilege had 
been exercised mth the sanction and authority of the owner of the soil, 
and can only be accounted for on the supposition that a grant had been 
made; and when the enjoyment had been long continued without inter- 
ruption a grant was presumed; but when the enjoyment of the privilege 
is accounted for, and is consistent with the fact of there having been no 
grant, the^presumption does not arise (r). 

According to the ancient law of prescription, the enjoyment was not 
uninterrupted, wherever it was had and exercised in spite of the remon- 
strance or prohibition of the owner of the fee (a). And whenever there 
was evidence to show that the user and enjoyment were had and exer- 
cised by permission, and grace and favour, there was mo user and enjoy- 
ment as of right, and no prescriptive title could be gained thereby, 

(*) 8wayne*» case, 8 Rep. 63b. Ben- («) *• Intemimpi potent per denuntia- 
son v. Chester^ 8 T. K. 401, tionem et impetrationem diligenteiUf et 

(y) Cod. Civ. No. 086. per talem intenxiptioneta nunquam ac- 

(«) Doe V. Meed, 0 B. ds Aid. 286. qiiixit possidens ex tempore liberum 
Livelt V. Wilson, 8 Bing. 118. Sojfle v. tenemen turn.”— Bract, lib. 4, fol. 51, cap. 
TamZyif, 6 B. & C. 337. 22. ^ 
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however notorious and long-continued might have been the .user and 
^jojment (b). 

The general principle with regard to prescriptive rights founded on 
the presumption of a grant is, that a grant will not be presumed against 
an ignorant man, and, therefore, if an easement, or profit a prendre, has 
been enjoyed on land let on lease, the landlord is not to bo prejudiced in 
bis rights, and the inheritance burthened through the Idchea or acqui- 
escence of the tenants in matters affecting the .inheritance, without the 
knowledge, and privity, and sanction of the landlord (c). The founda- 

tion,” observes Lord Ellenborough, of presuming a grant against any 
party is, that the exercise of the adverse right on which such presumption 
is founded was against the party capable of making the grant, and that 
cannot be presumed against him, unless there were some probable means 
of his knowing what was done against him” (d). But when the user and 
enjoyment are had and exercised under circumstances of notoriety, a jury 
may infer the landlord's knowledge and acquiescence in such user and 
enjoyment. Thus, where the lessees of a fishery had for sixty-four years 
been in the constant habit of landing their nets openly on a river-bank 
in the occupation of a tenant, and had from time to time sloped and pared 
the bank, and exercised various other acts of ownership upon the land, it 
was held that a jury was justified in inferring that the landlord knew 
of and acquiesced in the enjoyment of the easement (e). And where there 
had been an uninterrupted enjoyment for thirty-eight years of the free 
access of light and air to windows over and across land held on lease, it 
was held that the landlord’s knowledge of and acquiescence in the enjoy- 
ment of the visible and apparent easement was fairly to be presumed, in 
the absence of evidence to the contrary (/). 

If the user and enjoyment have been had and exercised with the 
sufferance and permission of the tenant, but in spite of the remonstrance, 
protest, or . objection of the owner of the fee, no right can be gained by 
such an enjoyment, for there can be no presumption of a grant under such 
circumstances. 

Proof of immemorial enjoyment of the privilege claimed was, in ancient 
times, essential to raise the legal presumption of a grant; but for a long 
series of years before the passing of the Prescription Act (post, p. 39), 


(d) ** Si autem precaria fiieritet de gra« 
qasQ tempestive revocari possit vel 
impestive, ex longo tempore non acqui- 
ritur jus.” — ^Bract. lib. 4, fol, 221, ante, 

p. 18. . 

(c) See the observations of Lord Wyn- 
fora, Beneat V. Pipon, 1 Knapp, P. C. 70. 
JMvies V. Btephena, 7 C. & P. 570. ** Si 
autem fiierit leisina ciandestina, scilicet 


in absentia dominorutn vel illis igno- 
rantibus, et si scirent essent prohibituri, 
licet hoc flat de consensu vel dissimula- 
tione balUvorum, valere non debet.** — 
Bract, lib. 4, fol. 221 ; lib. 2, fol. 52. 

(d) Daniel v. Norths 11 East, 374. 
BitneorH Y, Cooper, 5 B. & G. 701. 

(«) Orap y. Bondt 5 Moore, 534. 

(/) Croat V. Lewia, 2 B. & C. 686. v 
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judges were in the habit, for the furtherance of justice and the sake of 
peace, to leave it to juries to. presume an ancient grant of an easement or 
profit a prendre from an uninterrupted' enjoyment of the privilege as of 
right for twenty years, adopting that period by analogy to the' Statute 
of Limitations. 

Implied grants of easements visibly appertainhig to the principal thing 
granted j and accessorial to the use and enjoyment thereof — If a landed pro- 
prietor has annexed peculiar qualities and incidents to different parts of 
his estates, so that one portion of his land becomes visibly dependant npon 
another for the supply of water, light, or air, the qualities or incidents 
thus manifestly imprinted upon the property pass with the lands to which 
they are annexed to the grantees, as accessorial to the beneficial use and 
enjoyment of such lands. If one erect a house and build a conduit thereto 
in another part of his land, and convey water by pipes to the house, and 
afterwards sell the house with the appurtenances without the land, or sell 
the land without the house to another, the conduit and pipes pass with 
the house, because they are necessary and appendant thereto ; and the 
purchaser of the house shall have liberty by law to dig in the land for 
amending the pipes or making them new, as the case may require. So it 
is if a lessee for years of a house and land erect a conduit upon the land, 
and after the term determines, the lessor occupies them together for a 
time, and afterwards sells the house with the appurtenances to one, and 
the land to another, the vendee shall have the conduit and the pipes, and 
liberty to amend them. “ But,” by Popham, C. J., “ if the lessee erect 
such a conduit, and afterwards the lessor during the lease sell the house 
to one and the land wherein the conduit ds to another, and after that the 
lease determines, he who hath the land wherein the conduit is may disturb 
the other in the using thereof, and may break it, because it was not 
erected by one who had a permanent estate or inheritance, nor made one 
* by the occupation and usage of them together by him who had the inherit^ 
ance. So it is if a disseisor of a house and land erect such a conduit, and 
the disseisee re-enter, not taking conusance of any such erection, nor using 
it, but presently after his re-entry sells it, the house to one and the land 
to another, he who hath the land is not compellable to suffer the other to 
enjoy the conduit” (^). 

Where the owner of two or more adjoining houses sells or conveys one 
of the houses, the purchaser of the house is entitled to the benefit of all 
the drains from his house, and is subject to all the drains necessarily to 
be used for the enjoyment of the adjoining house, and that without any 

ig) Nicholls v. ChamherUin, Cro. Jac. Earl Kinnoul, 5 Bing. N. C. 23. 

121. Brown v. NichoUs, Moore, 682. Oanham v. Fiski 2 Cr. A J. 126. hfiner 
Archer v. Bennett, 1 Lev. 181. ffinch- ▼. OUmonr, 88 Law, T. R., H. L. 08. 
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express resenration or grant: if that were not so, it would enable the 
Tehdee of any one house to stop up the system of drainage made for the 
benefit and necessary occupation of the whole (A), If a man is possessed 
of a house, and there is actually a way used, or an apparent visible road 
or path manifestly intended to be used by the occupiers of the house, a 
grant or lease of the house will carry with it the right to use the way (t). 

. So by the French law, if the proprietor of two heritages between which 
there exists an apparent sign of servitude disposes df one of the heritages, 
without maldng any stipulation in the conveyance respecting the servitude, 
it continues to exist, actively or passively, in favour of the heritage 
alienated or upon it (it). And by apparent signs of an easement or servi- 
tude must be understood not only those which must necessarily be seen, 
but those which may be seen or known on a careful inspection by a person 
ordinarily conversant with the subject (1). 

Prmlegea and aervitudea which paaa aa acceaaorial to the uae and enjoymmt 
of the principal thing granted — Omne acceaaorium sequitur mum principale , — 
In accordance with the maxim, Quando aliquis aliquid conccdit, concedere 
videtur et id, sine quo res concessa uti non potest,’’ it has been held that 
by the grant of the use of a pump the grantee has a right to enter upon 
the grantor’s land to repair the pump, although neither the soil itself nor 
the pump on which it stands be granted to him ; and that if a man gives 
me a license under seal to lay pipes of lead in his land to convey water to 
my cistern, I may afterwards enter and dig the land to mend the pipes, 
though the soil belongs to another, and not to me (m). If one grants his 
trees, the grantee may enter upon his land for the cutting down and 
carrying them away. And if a growing crop of grass is sold to be cut 
down and made into hay when it arrives at maturity, the purchaser has a 
right by implication of law to make the grass into hay on the land (n). 
If a landowner has granted to another a right to dig coal-pits in his land, 
and to take and carry away coal, all things necessary for the exercise and 
enjoyment of the right pass therewith to the grantee. He has a right, 
therefore, to erect sheds and steam-engines, and fix such machinery as may 
be necessary to drain the coal-pits, draw up the coals and iron, and work 
the coal-field, although the grant of the incorporeal right may be silent as 
to any such erections (o). 

By the French law, he to whom a servitude is due has a right to 
form all the works necessary to make use of and preserve the servitude. 


(A) Pyer v. Carter, 1 H. & N. 910 ; 20 
Law, J., Exoh. 258. 

(i) Pollock, C. B. ; Qlave y,l£arding, 
27 Law, J., Ezell. 202. 

(A) Cod. Civ. Art. 094. 

(1) Pyer v. Carter, 1 H. & N. 922. 


ilftfitfr V. Oihnour, 98 Law, T. B., H. L. 08. 

Cm) Pomfret v. Ricrojt, 1 Sannd. 3226. 
928 ; ante, p. 29. L\ford^» case, 11 Co* 
52aa 

(n) 1 Boll. Abr. ; Dishes X., pi. 28. 

(o) J>and V. Kingecote, 6 M'. & W. 190. 
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These works are at his own expent^i and not at that of the proprietor of 
the estate subjected to the serritude^ unless the deed establishing the 
servitude declare the contrary” {p)* 

Implied grant of right <f wag as acoessorial to the beneficial use and 
enjoyment of lands and tenements — Ways rf Whenever one man 

grants land to another to which there is no access but over the land 
of the grantor, or the land of a stoanger, which cannot lawfully be 
traversed, the grantee has a right of way over the grantor’s land, as a way 
by necessity, and the grantor shall assign the way where he can best 
spare it. And if the owner of two closes, having no way to one of them 
but over the other, parts with the latter without reserving the way, it will 
be reserved to liim by law as a way of necessity (g'). 

Where one sold land, and afterwards the vendee, by reason thereof, 
claimed a way to it over part of the plaintiff’s land, there being no con- 
venient way adjoining, it was held that he might well justify the using 
thereof, for otherwise he could not have any profit of his land: and if a 
man hath four closes lying together, and sells three of them, reserving 
the middle close, and hath not any way thereto but through one of those 
which he sold, although he reserved not any way, yet he shall have it as 
reserved unto him by the law (r). A way by necessity, when the natiure of' 
it is considered, will be found to be nothing else but a way by grant. It 
derives its origin from a grant; for there seems to be no difference when a 
thing is granted by express words, and where by operation of law it passes 
as incident to the grant. In both cases the grant is the foundation of 
the title, and it is as necessary to set forth the title to a way of necessity 
as it is to a way by grant («). 

What passes by implication of law as accessorial to a grant of a right of 
way or watercourse, — Every grantee of a right of way, or of the right of 
passage for waste water through an artificial drain or watercourse, ex- 
tending from the land of the grantee through the land of the grantor, is 
bound to maintain and repair the way and the watercourse, if he wishes to 
use them, unless the grantor himself has expressly undertaken the per- 
formance of that duty. The grantee, therefore, has a right to go upon 
the land over which the easement is enjoyed to do the necessary 
repairs (<). 

Under a general grant of a right of way, with liberty to make'and lay 


(p) Cod. Civ. Liv. 2, tit, 4, art. 697, 
008 . 

iq) 2 Boll. Abr. ; Gbaunt, Z., pi. 17, 18. 
Howton V. f^rearaon, 8 T. R. 60. Jllorria 
V. JEdginyton^ 3 Taunt. 80. Piimingibn 
V. GaUand, 0 Exoh. 12; 22 Law, J., 
Exch. 349. EaiU, Co, Rail, Co, v. Dor- 


ling, 28 Law, J., 0. P. 202. 

(r) Clark v. Cogge, Cro. Jao. 170. 

(«) 1 Wms. Saund. 823a, 328b. Proc- 
tor V. Sodgaon, . 10 Exdi, 824; 24 Law, 
J., Exch. 195. 

(I) Taylor v. Whitehead, 2 Doug. 746; 
post, cb. 8. 
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causeways, and' use tl!e same with waggons and carriages, and cany coals, 
it was held that the grantee had a right to construct and use framed 
waggon-ways, if they were reasonably necessary for the profitable convey- 
ance of coals, but that he was not entitled to make a transverse road 
across the land, for purposes foreign to the conveyance of coals (a). And 
where there was a grant of a right of way as a foot orlsarriago way, with 
all liberties, powers, and authorities necessary to the enjoyment thereof, 
it was held that the grantee of the way might lay down a flagstone upon 
the land in front of his house, over which the way passed, if the flagstone 
was reai^ontbly necessary for his enjoyment of tiie way, and the laying 
of it down did not in anywise obstruct the carriage-road, or cause any 
injury or inconvenience to the grantor (x). 

By the civil law every owner who was entitled to a way, or the free 
passage of running water from his dominant tenement through an adjoin- 
ing servient tenement, was entitled to enter upon the servient lands to 
repair the way or watercourse when necessary, and bring thereon the 
materials necessary for the purpose, making compensation to the owner 
of the servient tenement for all damage done in the progress of the 
repairs (y). 

B^ht of towing on the hanks of a navigckle river,— There is no 
general common law right of towing along the banks of a navigable 
river (z) ; but such a right may be acquired by grant, custom, or 
prescription (a). 

When an easement of support from the adjoining land of the grantor passes 
as accessorial to a grant of land or of a tenement . — If a landowner sells a 
portion of his land avowedly and expressly for building, or for the con- 
struction of a road or railway, he impliedly grants to the purchaser, in the 
absence of statutory provisions to the contrary, an easement of lateral 
support from his adjacent land ; and if the vendor reserves to himself the 
right to the minerals underneath the surface, he nevertheless impliedly 
grants all such adjacent and subjacent support as is reasonably necessary 
to enable the purchaser to erect and maintain his buildings, road, or 
railway ; ^nd neither the vendor, nor those who claim under him, can 
afterwards excavate so as to endanger this support and derogate from the 
grant. But if land for the making of a railway has been purchased by a 
railway company, constituted under the prdvisions of the Railway Clauses 
Consolidation Act, the company is not entitled to adjacent and subjacent 
support for the bridges, buildings, embankments, and works of the rail- 

(u) aenhtme v. CAW«<ian, 1 T. R. ft69. (z) BaU v. H€rh9H, 8 T. R. 253. 

(») Oerrard v. Caoke^ 2 B. & P., N. S. (a) As to the right to the soil of tow- 
115. ing paths, see post, ch, 5, s. 1. 

(y) Gale’s Easements, 325a. 
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way, unless the right to such support is purchased, or compensation has 
been given and accepted in respect of it (post, p. 34). 

How far this adjacent and subjacenji support must extend is a question 
which in each particular case will depend on its own special circumstances. 
If the surface of the land granted is merely a common meadow, or a 
ploughed field, the necessity for support "will be much less than if it were 
covered with buildings. All which a grantor of the surface can be 
reasonably considered to grant or warrant, by implication of law, is such a 
measure of support, subjacent and adjacent, as is necessary for the land in 
its condition at the time of the grant, or to enable the grAitee to use it 
for purposes for which it was known to be required. 

“ Thus, if I grant a meadow to another retaining the minerals under 
it, and also the adjoining land, I am bound so to work my mines and to 
dig my adjoining lands as not to cause tlie meadow to sink or fall over. 
But if I do this, and the grantee thinks fit to build a house on the edge 
of the land he has acquired, he cannot complain of my workings and 
diggings if by reason of the additional weight he has put on the land they 
cause his house to fall. If, indeed, the grant is made expressly to enable 
the grantee to build his house on the land granted, then there is an 
implied grant and warranty of support, subjacent and adjacent, as if the 
house had already existed {b). And if the additional weight of the build- 
ing has in nowise caused the surface to sink, and the land would have 
sunk if .no building had been put upon it, the excavator or miner is 
responsible for the damage done both to the land and buildings ’’ 
(ante, p. 9). 

Extinguishment by statutoiy enactment of the right of support to lands 
weighted by railways and canals, — By the Bailway Clauses Consolidation 
Act (8 & 9 Viet. c. 20), it is enacted (s. 77) in the case of the purchase 
of lands by any company constituted under that act, that the company 
shall not be entitled to any mines of coal, ironstone, slate, or other minerals 
under any land purchased by them, except such part thereof as shall be 
necessary to be dug or carried away, or used in the construction of the 
works, unless the same shall have been expressly purchased, and that all 
such mines, excepting as aforesaid, shall be deemed to be^xcepted out 
of the conveyance of such lands, unless they shall have been expressly 
named therein and conveyed thereby. And by s. 78 it is enacted, that if 
the owner, lessee, or occupier of any mines or minerals lying under the 
railway, or any of the works connected therewith, or within the prescribed 
distance, or where no distance shall be prescribed, forty yards thereform, 
be desirous of working the same, sdeh owner, &c., shall give notice in 

(6) Caledon, Rail. Co, v. Sprot, 3 Mac<|. Hainee v. Roberta, T Ell. Si Bl. 636 ; 6 ib. 
462. Harris v, Ryding^ 6 M, &W, 60, 643. 
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writing to the company of his intention; and if it appear to the company 
that the working of the mines is likely to damage the works of the rail- 
way, the company may, by giving compensation in the mode provided by 
the statute (c), prevent the working of the mines. But if, within thirty 
days after the receipt of the notice, the company do not state their 
willingness to treat for the payment of compensation, the owner of the 
mines may work them in a manner proper and necessary for the beneficial 
working thereof, and according to the usual manner of working mines 
in the district, making good damage done to the railway or works by 
improper working. 

Similar provisions have been inserted in various acts of parliament 
incorporating canal companies, and enabling them to purchase lands for 
the formation of a canal, and the effect of them is to deprive the company 
of the right to support for the railway or canal from coal, ironstone, slate, 
or minerals beneath the surface of the adjoining land, or beneath the land 
over which the railway or canal is carried, unless they have purchased the 
slate or minerals, or compensation has been given in the manner prescribed 
by the statute (d). 

Under statutory provisions of this sort, the company do not in the first 
instance pay to the landowner more than the value of the surface in the 
shape of purchase-money, or for the injury to the surface, if compensation 
only is made for damage ; the minerals remain the property of the owner 
of the soil ; but where he is desirous of getting them, the company have 
the option of purchasing at a fair price, to be settled, in case of dispute, 
in the usual way. These provisions, it has been observed, are for the 
benefit of the company, who are relieved from the great expense of buying 
the minerals along the whole line of an intended railway or canal in the 
first instance, before it is constructed; and are enabled to postpone the 
purchase of them until the time when, from the state of the market in the 
neighbourhood, the owners really want to get them. When this happens, 
the company have an option either to buy, in which case the landowner 
cannot get the minerals, but is fully compensated for the loss of that 
right, or not to buy, in which case he receives no compensation at all, and 
his right to get them remains as complete as if no railway had been 
made (e). 

In the case of canal companies, it has been held that clauses in acts of 
parliament requiring coal-owners to give notice to the company of their 
intention to work their mines within a certain distance of the canal, and 
giving liberty to the company to inspect the works, and to prohibit the 

(c) Post, ch. 1 5. («) Dudley Canal Nav. Co, v. Oraze^ 

{d) FUlcher v. Ot, West, Sail. Co., 4 H. brook, 1 B. & Ad. 72. 
dr. N. 2d2 ; 28 Law, J., £xch. ISO, 
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owners, upon compensation being made, from working within that distance, 
were framed for the purpose of enabling the company to purchase out the 
rights of the coal-owners, if they thought their canal works likely to be 
endangered by the nearer approach of the miners ; that if the company 
declined the purchase, the coal-owners were left to their common law 
rights, as if no canal had been made, and they might take every part 
of their coal in the same manner as they might have done before the act 
passed; their former rights in that respect not having been taken away by 
the act, which has only appropriated the surface of the land, and so much 
of the soil as was necessary for the cutting and making of the canal, 
leaving the coal, &c. to the owners, to be enjoyed in the same manner as 
before (/). 

Of the accessorial privilege and servitude of support from one house to 
amthery where several homes have been built together so as to rest against each 
other , — Where a number of houses have been built together by one owner 
so as to require and receive mutual support, there is either, by a presumed 
grant,, or a presumed reservation, a right to such mutual support for their 
common protection or security, so that if the houses are afterwards sold 
• and conveyed to different individuals, this mutual dependence of one house 
upon another, and right to mutual support, continues ; and if several 
adjoining landowners, by common consent and agreement, build their 
houses together, so that the house of one of them rests upon and requires 
the support of the adjoining house, there would be an implied grant of a 
right to mutual support ; and this right would continue notwithstanding 
alterations in the ownership of the houses by sale, mortgage, devise, &c. («/). 
But if two houses are built against each other, with separate and inde- 
pendent walls, resting upon separate and independent foundations, so as to 
stand independently of each other, one house has no right to an easement 
of support from the other (h). But the easement of support may be gained, 
as we shall presently see, by twenty years’ uninterrupted user and enjoy- 
ment of the privilege. 

Of the accessorial servitude of support where the separate floors of a building 
are granted to several different proprietors . — If the owner of a house conveys 
the upper story to a purchaser, there is an implied grant of support from 
the lower stories, so that the owner thereof camiot interfere with the walls 
' and beams upon which the upper story rests, so as to prevent them from 
affording proper support (t). And if a man builds a house, and forms 
each story or flat into a separate dwelling, and sells or lets the different 

(f) WyrUy Canal Co, v. Bradley, 7 Week Bep. 618; 33 Law, T. R. Exch. 

East, 371. 224. 

(g) Richards v. Rose, 9 Exch. 221. (i) Caledon, Rail, Co, v. Sprot, 2 Maoq. 

(h) Solomon v. Vintnen* Co,, Seventh 450. 
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stories of the house to different individuals, there is an implied grant to 
every purchaser or hirer of the rooms of all such adjacent and subjacent 
support as may be necessary for the maintenance and enjoyment of each 
respective dwelling. And when the different floors and flats of the same 
house are held as separate freeholds by different individuals, the owner of 
the lower rooms and foundations is in general bound to uphold and main- 
tain the main walls and necessary supports of the rooms above (h). 

Where 1 have a chamber below, and another has a chamber above 
mine, as they have here in London, in this case I may compel him who 
has the chamber above to cover his chamber for the salvation of the timber 
of my chamber below ; and in the same manner he may compel me to 
sustain my chamber below by the reparation of the principal timber for 
the salvation of his chamber above” (Z). There is a writ in Natura 
Brevium to a mayor to command him that has the lower rooms to repair 
the foundation, and him that has a garret to repair the roof; and that is 
grounded upon a custom (m). 

If the owner of a house grants the upper rooms to be holden and 
enjoyed for life or in fee, reserving to himself the lower rooms, he impliedly 
undertakes not to do anything which will derogate from his own grant 
(post, p. 38). If, therefore, ho were to remove the supports of the upper 
room he would bo liable to an action (w). And if he conveys the house to 
another by deed, reserving a lower story to himself, with powers of en- 
larging and altering such lower story, these powers must be exercised so 
as hot to interfere with or endanger the necessary support to the rooms 
above, unless the right of support is expressly renounced by the grantee 
of the superior stories (o). 

By the French law, “ when the different stories of a house belong to 
different proprietors, and the titles to the property do not regulate the 
mode of reparations and reconstructions, they must be made in the follow- 
ing manner: — The main walls and the roof are at the charge of all the 
proprietors, each in proportion to the value of the story belonging to him. 
The proprietor of each story makes the floor belonging thereto ; the pro- 
prietor of the first story erects the staircase which conducts to it ; the 
proprietor of the second story carries the stairs from where the former 
ends to his apartments; and so of the rest” (/>). 

Ahridgemnt of the right and servitude of support hj express contract, — If 
the owner of land with subjacent mines grants away the mines, together 
with the power of raising the minerals, without regard to any injury done 

(A) Richards v. Bose^ 9 Exeb. 221 ; 28 (m) Tenant v.^ Ooldwin, 6 Mod. 314 ; 2 

Law, J., Exob. 8. Humphries v. Sroo’ Ld. Raym. 1093 ; Fitz. Nat. Brev. 127. 
den, 12 Q. B. 747. (n) Parke, B., 5 M. & W. 71. 

* (1) Anon. Keilw. 98, pi. 4. Anon. 11 (o) Smart v. Merton, 5 Ell. & Bl. 47. 

Mod. 8. (p) Cod. Civ. liv. 2, tit. 4, art. 604. 
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thereby to the surface, such a grant would, it seems, be good, and would 
hind the inheritance, and his estate in the surface would pass to his 
assigns, abridged to that extent of the right of support from the minerals. 
Hence it seems to follow, that it is competent for the owner of the surface 
of land effectually to curtail by grant, in favour of the owner of subjacent 
mines, the right to support therefrom (q). 

When the privilege of free passage for light and air across adjoining land 
passes as accessorial to the grant of a dwelling-house, — If the owner of a 
house and the surrounding land sells the house without the land, a free 
passage for so much light and air as may be reasonably necessary for the 
beneficial occupation and enjoyment of the house is impliedly granted by 
the vendor across his own adjoining unsold land, unless the privilege is 
excluded by the express terms of the conveyance. The vendor, therefore, 
cannot build on his own adjoining land so as to obstruct the access of 
light and air to the windows of the house. Having granted the house, he 
can do no act in derogation of his own grant. And if he sells and conveys 
the house to one man, and the adjoining land to another, the purchaser of 
the adjoining land cannot build so as to darken or obstruct the windows 
of the house, although such adjoining land may have been described as 
building-land, and the intention to build thereon may have been known to 
the purchaser at the time he purchased it (r). 

Where the shell of an unfinished house was sold, with openings in the 
walls for the insertion of windows and doors, it was held that the vendor 
could not, after the sale and conveyance of the unfinished structure, 
build on his own adjoining land, so as to obstruct the access of light and 
air to the spaces left for windows, or place obstacles in the way of the 
exercise of a right of way to the apertures intended for doors. And when 
two separate purchasers buy two unfinished houses from the same vendor, 
and at the time of the purchase the spaces for windows and doors are 
marked out, this is a sufficient indication to the purchasers of the rights 
they are respectively to enjoy ; so that they cannot subsequently interfere 
with each other’s enjoyment of the windows and doors as marked out and 
impliedly agreed upon at the time of the sale (s). So if two lessees of 
houses and windows derive title from the same lessor, the one cannot, by 
buildings or erections, encroach upon the light and air of the other (f). 

In these cases the right to the free passage of a reasonable quantity of 
light and air across the adjoining land becomes appurtenant to the house, 
and passes therewith to all successive owners of the property. 

{q) Jtowbotham v. Wilson^ 8 .Ell, k Bl. («) Comptim v. Richards^ 1 Pr. 27. 
123 ; 27 Law, J., Q. B. 64. Olave v. Harding^ 27 Law, J., Ezch. 286. 

(r) Palmer v. Fletcher, 1 Lev. 122. (Q CouUs v. Oorham, 1 M. 4? M. 396. 
Swaneborough v. Coventry, 9 Bing. 305. 
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Upon the same principle, it has been held that a landlord, after he has 
demised his house, cannot obstruct the lights existing at the time of the 
demise (t^) ; nor can a lessee darken or obstruct windows of his own land- 
lord which existed at the time of the demise, whether such windows were 
ancient or of recent construction (a?). But the right of uninterrupted 
enjoyment is confined to the windows existing at the time of the convey- 
ance, grant, or demise, and does not extend to windows subsequently 
opened, or to new windows varying in size, elevation; or position (y). 

0/ the rule or maxim of law that no man shall derogate from his own 
grant — It is, as wo have seen, a principle of law that no man shall derogate 
from his own grant (ante, pp. 36, 37) ; therefore, if a man has granted to 
another estovers, or a right to cut and carry away wood for burning, or a 
right to fish for his own use and consumption, if ho destroys all the wood 
out of which the estovers were to be taken, or draws all the water away 
from the pond or stream and destroys the fish, the party grieved shall 
have his remedy by action ; for these are wilful acts of the grantor, and 
it is a misfeazance in him to annul or avoid his own grant (z). If a man 
grants lands, reserving to himself the right to the coals and minerals 
beneath the surface, he cannot excavate them to the injury of the surface, 
and thereby derogate from his own grant. And if one man grants to 
another the privilege or easement of making and maintaining a covered 
sower or watercourse, of certain specified dimensions, through the land of 
the grantor, for the purpose of carrying off waste and refuse water from 
the land of the grantee, the grantor has no right to use the sewer, and 
pour water into it, without the license and permission of the grantee (o). 
If a millowner sells a watermill which is supplied by water from an open 
sluice on the land of the vendor, the vendor cannot, after he has sold the 
mill, lawfully close the sluice, as he would, by so doing, derogate from his 
own grant. Both the vendor, and all persons claiming under him, are 
bound to keep the sluice open for the benefit of the grantee of the mill {h). 

Of prescriptive iwiorporeal rightSj prescriptive servitudes^ and the Prescrip- 
tion Act — The uninterrupted enjoyment for twenty years of an incorporeal 
right, from which juries wei-e allowed, as we have seen, to presume an 
ancient grant (ante, pp. 28, 29) was not a bar or title in itself ; for if the 
commencement of the enjoyment within what was called the period of legal 
memory (i. e, the period of the return of Richard Coeur de Lion from the 
Holy Land) could be shown, the presumption of an ancient grant in times 

(m) Cox v. Malthewt^ 1 Ventr. 237, 239. Saund. 322. 

JtoseiceU v. Pryor, 6 Mod. 118. (a) Lee v. Stevenson, 27 Law, J., Q. B. 

(a?) Riviere v. Bower, B. Sd M. 24. 266. 

ly) Blanchard v. Bridges, 4 Ad. & £. (5) Miner v. GiUnovr, 33 Law, T. B., 

190. H. L. 98. 

(z) Twysden, J., Pondret v. Ricroft, 1 



SECT. 1.] PRESORIPTIVE IKCORPORBAL RIGHTS. 39 

long since passed away was rebutted, and the right defeated. To remedy 
this inconvenience, and shorten in effect the period of prescription, and 
make that period of enjoyment of an incorporeal right a bar or title of 
itself, which was so before only by the intervention of a jury, the statute 
2 & 3 Wm. IV. c. 71, was passed. 

This statute, commonly called “The Prescription Act,” recites (s. 1) 
that the expression “ time immemorial, or time whereof the memory of 
man runneth not to the contrary,” was, by the law of England, in many 
cases considered to include and denote the whole period of time from the 
reign of King Richard I., whereby the title to matters that had been long 
enjoyed was sometimes defeated by showing the commencement of such 
enjoyment, which was productive of injustice ; it is therefore enacted that 
no claim which may be lawfully made at the common law by custom, pre- 
scription, or grant to any right of common, or other profit pr benefit, to 
he taken or enjoyed from or upon any land^ except such matters' and things 
as are therein specially provided for ; and, except tithes, rent, and services, 
shall, where such right, profit, or benefit has been actually taken and 
enjoyed by any person claiming right thereto without interruption for the 
full period of thirty years, be defeated or destroyed by showing only that 
such right, profit, or benefit was first taken and enjoyed within the time 
of legal memory, but that such claim may be defeated in any other "way by 
which the same was then liable. to be defeated ; and when such right, profit, 
or benefit has been so taken and enjoyed for the full period of sixty years, 
the right thereto shall be deemed absolute and indefeasible, unless it shall 
appear that the same was taken and enjoyed by some consent or agree- 
ment expressly made or given for that purpose by deed or writing. 

By the same statute (s. 2), it is enacted that no claim which may be 
lawfully made at common law, by custom, prescription, or grant to any 
WAY OR OTHER EASEMENT, OR TO ANY WATERCOURSE, OR THE USE OP ANY 
WATER, to be enjoyed upon, over, or from any land or water, when such 
way or other matter shall have been actually enjoyed by any person claim- 
ing right thereto without interruption for the full period of twenty years, 
shall be defeated or destroyed by showing only that such way, water, or 
other matter was first enjoyed at any time prior to such period of twenty 
years, but nevertheless such claim may be defeated in any other way by 
which the same was then liable to be defeated ; and when such way or 
other matter shall have been so enjoyed, as aforesaid, for the full period of 
FORTY YEARS, the right thereto shall be deemed absolute and indefeasible, 
unless it shall appear that the same was enjoyed by some consent or agree- 
ment by deed or writing. 

Also (s. 3), that when the access and use of light to and for any 
dwelling-house, workshop, or other building, shall have been actually 
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enjoyei therewith for the full period of twenty years without interruption, 
tha right thereto shall be deemed absolute and indefeasible, any local usage 
or custom to the contrary notwithstanding (c), unless it shall appear 
that the same was enjoyed by some covenant or agreement expressly made 
or given for that purpose by deed or writing. 

Each of the respective periods named in the act is to be deemed and 
taken to be the period next before some suit or action wherein the claim 
or matter to which such period may relate shall be brought in question, 
and no act or other matter is to bo deemed to be an interruption (s. 4), 
unless the same shall be submitted to or acquiesced in for one year after 
the party interrupted shall have had notice thereof, and of the person 
making or authorizing the same to be made. 

And (s. 6) that in all actions upon the case and other pleadings, 
wherein the party might then by law allege his right generally, without 
averring the existence of such right from time immemorial, such general 
allegation shall be deemed sufficient ; and if the same shall be denied, 
all and every the matters in the act mentioned and provided, which 
shall be applicable to the case, shall be admissible in evidence to sustain 
or rebut such allegation ; and that in all pleadings wherein, before 
the passing of the act, it would have been necessary to allege the 
right to have existed from time immemorial, it shall be sufficient 
to allege the enjoyment thereof as of right, by the occupiers of 
the tenements, in respect whereof the same is claimed, for and during 
such of the periods mentioned in the act as may be applicable to the case, 
and without claiming in the name or right of the owner of the fee. In 
the several cases mentioned in and provided for by the act, no presumption 
is to bo allowed or made (s. 6) in support of any claim, upon proof of the 
exercise or enjoyment of the right or matter claimed, for any less period 
of time or number of years than for such period or number mentioned in 
the act as may be applicable to the case and the nature of the claim. 

The period during which a party capable of resisting the claim is an 
infant, idiot, non compos mentis y feme coverte, or tenant for life, or during 
which any action or suit shall have been pending, and which shall have 
been diligently prosecuted until abated by the death of any party thereto, 
is to be excluded (s. 7) in the computation of the periods mentioned, 
except only in cases where the claim is thereby declared to be absolute 
and indefeasible. 

It is enacted also (s. 8), that when any land or water upon, over, or 
from which any right of way, or convenient watercourse, or use of water 
shall have been enjoyed or derived, hath been or shall be held under any 
term of life or any term of years exceeding three years from the granting 

(r) Salters* Co, v. Jay, 8 Q. B. 100. 
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thereof, the time of the enjoyment of any such Avay, watercpursjj, or 
water, during the continuance of such term, shall be excluded in the comr 
putation of the said period of forty years, in case the claim shall, within 
three years next after the determination of si^ch term, be resisted by Ihe 
reversioner. 

What sort of enjoyment is essential to the gaining of a prescriptive title to 
a profit a prendre^ or an easement within the first and second sections of the 
Prescription Act. — In order to gain a prescriptive title from uninterrupted 
user and enjoyment of the profits, privileges, and easements mentioned in 
the first and second sections of the Prescription Act, it must be proved 
that the enjoyment has been ‘‘ as of right,” for that is the form in which, 
by section 5 of the statute (ante, p. 40), the claim must be pleaded. It 
must bo such an enjoyment as of right, and without interruption, as 
would under the old law of prescription have raised a presumption of a 
grant (d). “ The whole purview of the Prescription Act,” observes Lord 
Abinger, “ shows that it applies only to such rights as would before the 
act have been acquired by the presumption of a grant from long user. 
The act expressly requires enjoyment for different periods without inter- 
ruption, and therefore necessarily imports such an user as could be 
interrupted by some one capable of resisting the claim. It also requires it 
to be of right” (e). 

All circumstances, therefore, tending to rebut the presumption of a 
grant, and to prove that no grant could ever have existed, or have 
lawfully been made, are admissible in evidence to show that there was 
no enjoyment as of right within the meaning of the statute (/). There- 
fore, when lands are out on lease, an enjoyment by the acquiescence of the 
tenant, without the knowledge and acquiescence of the landlord or re- 
versioner, cannot be made the foundation of a prescriptive right or title 
under the statute (ante, pp. 27, 28). 

Enjoyment hy consent or agreement — The proviso in s. 1 of the Pre- 
scription Act, that the right shall be deemed absolute and indefeasible, 
unless it shall appear that the same was taken and enjoyed by some 
consent or agreement, expressly made or given for that purpose by deed or 
writing, supposes that there may be an enjoyment as of right, though by 
consent or agreement ; but that applies to cases where the title to the 
dominant and servient tenements is such that the enjoyment could be as 
of right within the statute, not where from unity of possession or other- 

(d) **Longus usns nec per vim, nec Bigg v. Lonsdale^ 1 H. & N. 923; 20 
clam, nec precario.*’ — ^Bract, lib. 4, fol. Law, J., Exeb. 81. 

222 ; Co. Litt. 114. Bright v. Walker, I (/) Mill v. New Forest Com, 18 C. B. 
C. M. & R. 219. 60 ; 25 Law, J., C. P. 215. 

(e) Arkwright v. Gell, 6 M. & W. 234. 
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wise it necessarily cannot be. The enjoyment must be of right against 
the land, not against the individual (g). 

User and enjoyment as of right against all persons having an estate oi' 
interest in the land. — A user and enjoyment which do not give a valid title 
as against the owner of the inheritance cannot give a title as against the 
lessee and the persons claiming under him, for no title at all can be 
gained by a user and enjoyment which do not give a valid title against all 
persons having estates in the land over or upon which the easement has 
been enjoyed {h). 

What sort of enjoyment is essential to the gaining of a prescriptive right of 
way . — Enjoyment of a way over land out on lease does not give any right 
of way as against the reversioner. Thus, where a stranger entered on the 
land of the reversioner in the occupation of his lessee, and traversed the 
land with carts and horses in the exercise of an alleged right of way, 
it was contended that the trespass, being accompanied with a claim of 
right, would, if it continued unopposed by the reversioner, be evidence of a 
right of way as against him at some future period. But acts of this 
sort,” observes Holroyd, J., cannot operate as evidence of right as against 
the reversioner of land demised to tenants, because the reversioner, during 
the demise, has no present remedy by which he could obtain redress for 
such an act. He could not maintain an action of trespass in his own 
name, because he was not in possession of the land, nor an action on the 
case for injury to the reversion, because in point of fact there was no such 
permanent injury as would be necessarily prejudicial to it; as, therefore, 
he had no remedy by law for the wrongful act done by the defendant, the 
act done by him, or any other stranger, would be no evidence of right as 
against the plaintiff, so long as the land was in possession of a lessee.” 
In Wood V. Veal (*), it was held that there could not be a dedication of a 
way to the public by a tenant for ninety-nine years without consent of the 
owner of the fee, and that permission by such tenant would not bind the 
landlord after the term expired (Jc). 

Enjoyment of a right of common by a tenant over land in the possession 
and occupation of his landlord. — Where a tenant enjoyed a right of common 
appurtenant to a tenement rented by him over land which was possessed 
and occupied by his landlord as tenant for life, it was held that, as the 
landlord could not have an enjoyment as of right against himself, so 
neither could his tenant. All the tenant’s rights were derived from his 

(tf) Warhurton v. Parke^ 2 H. Sc N. 04. ; Law, J., Exeb. 208. 

26 Law, J., Exch. 299. (t) 5 B. Sc Aid. 404. 

(A) Bright v. Walker, 1 C. M. Sfc B. 220. (A) Baxter v. Taylor, 4 B. <fc Ad. 75. 

Wimhip v. Hudspeth, 10 Exch. 7; 23 
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landlord, and whatever he enjoyed was enjoyed by grant from the latter, 
and such an enjoyment is not an enjoyment of right within the 
statute (1). 

What sort of enjoyment is essential to the gaining of a prescriptivre right to 
the use of any watercourse or water— Natural and artificial watercourses * — 
All persons having lands on the margin of a flowing stream have by 
nature, as we have seen (ante, p. 1), certain rights to use the water of 
that stream, whether they exercise those rights or not ; and they may 
begin to exercise them whenever they will. By usage, they may acquire a 
right to use the water in a manner not justified by their natural rights ; 
but such acquired right has no operation against the natural rights of 
a landowner higher up the stream, unless the user by which it was 
acquired affects the use that he himself has made of the stream, or liis 
power to use it, so as to raise the presumption of a grant, and so render 
the tenement above a servient tenement (m). 

When a mill has been erected upon a stream, and has stood there, and 
been worked for the period of twenty years, it gives to the millowner a 
right that the water shall continue to flow to and from the mill in the 
manner in which it has been accustomed to flow during all that time. 
The owner is not bound to use the water in the same precise manner, 
or to apply it to the same mill ; if he were, that would stop all improve- 
ments in machinery. If, indeed, alterations made prejudice the right of 
a lower mill, the case would be different (n). 

Prescriptive right to pen hack water. — If the water of a natural stream 
is conducted to tlie plaintiff's land by an artificial cut or channel made 
through the land of the defendant, and the plaintiff and the former 
occupiers of the plaintifl’’s land have for more than twenty years enjoyed 
this flow of water, and have from time to time during the period gone 
upon the defendant's land, and repaired the banks of the artificial cut, 
and cleaned it out, and placed stones and stakes, and maintained a dam in 
the natural stream for the purpose of penning back the water, and making 
it flow through the artificial watercourse, a prescriptive right to the flow 
of water and to the exercise of these customary acts will be gained (o). 

Prescriptive rights to foul the pure water of a stream^ and convert a 
natural watercourse into a sewer^ may be gained by twenty years’ unin- 
terrupted user and enjoyment of the privilege. “ The general rule of 
law," observes Lord Ellenborough, as applied to this subject, is, that 
if a stream be corrupted in quality, as by means of the exercise of certain 

(i) Warburton v. Porlre, 2 H. & N. 04 ; (n) Saunderg v. Newman^ 1 B, & Aid. 

26 Law, J., Exch. 208. 261. 

"(m) Sampson v. HoddinciU 1 C. B., N. (o) Beeston v. Weate, 6 Ell. & Bl. 980; 
S. 611 ; 26 Law, J., Exch. 148. 25 Law, J., Q. B. 115. 
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noisome trades, yet if the occupation of the stream by the party so taking 
or using it has existed for so long time as may raise the presumption of a 
grant, the other party, whose land is below, must take the stream subject 
‘to such adverse right. I take it that twenty years’ exclusive enjoyment 
of the water in any particular manner affords a conclusive presumption of 
right in the party so enjoying it, derived from grant or act of par- 
liament” {p). 

User and enjoyment of water from artificial drainage , — The circum- 
stances under which a watercourse was originally made, and under which 
it has been subsequently enjoyed, may prove the enjoyment, however long 
continued, to have been without right, or any pretence or claim of right. 
The artificial nature of an adit or watercourse, constructed for the purpose 
of draining a mine, and a notorious practice in mineral districts for the 
owners of mines to make watercourses for the purpose of draining their 
mines, and resume and discontinue the working of their mines at. their 
own convenience, and according as it suits their interests, may fix all 
persons with the knowledge that those who cleared the mine by the 
adit notoriously reserved to themselves the right of working the mine 
at any time, with all the rights of fouling the water flowing from the 
mine with the dirt and rubbish which usually attend raining operations, 
so as to prevent parties who have taken advantage of the accidental non- 
user of the mine to use the adit-water from having an enjoyment as 
of right, and gaining a title to the use of the water uncontaminated by 
mining operations {q), 

“ The proposition that a watercourse, of whatever antiquity, and in 
whatever degi’ee enjoyed by numerous persons, cannot be enjoyed so as 
to confer a right to the use of the water, if proved to have been artificial, 
is quite indefensible ; but, on the other hand, the general proposition that, 
under all circumstances, the right to watercourses arising from'^enjoyment 
is the same, whether they be natural or artificial, cannot possibly be 
sustained. The right to artificial watercourses, as against the party 
creating them, depends upon the character of the watercourse, whether 
it be of a permanent or temporary nature, and upon the circumstances 
under which it is created. The flow of water for twenty years from the 
eaves of a house could not give a right to the neighbour to insist that 
the house should not bo pulled down, or altered so as to diminish the 
quantity of water flowing from the roof. The flow of water from a drain, 
for the purposes of agricultural improvements, for twenty years, could not 
give a right to the neighbour so as to preclude the proprietor from 

(p) JBealey v. Shaw, 6 East, 214. (q) Mayor v. Chadwick^ 11 Ad. & E. 

WHgM V. WiUiama, 1 M. & W. 77. 585. 

Carlyon v. Lovering, 1 H. & N. 789. 
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altering the level of his drains for the greater improvement of the land. 
The state of circumstances in such cases shows that one party never 
intended to give, nor the other to enjoy, idle use of the stream as a matter 
of right” (r). 

If a steam-engine or sough is constructed and used by the owner of a 
mine to drain it, and the water pumped up by the engine, or collected by the 
sough, flows in a channel to the estate of the adjoining landowner, and is 
there used for agricultural purposes for twenty years, no right to the water 
in perpetuity can be gained from any such user, so as to burthen the owner 
of the mine and his assigns with the obligation of keeping up the steam- 
engine or the sough, and pumping or collecting water for the benefit of 
the adjoining landowners. In cases of this sort no right is acquired as 
against the owner of the property from which the course of water takes 
its origin, though as between the first and any subsequent appropriator 
of the watercourse itself such a right may be acquired (s). If a farmer, 
by some system of drainage, draws off the rain-fall from his lands, and 
pours it into the plaintiff’s ditch, and so creates a new and artificial 
supply of water, and the latter uses the water for more than twenty 
years, and after that the farmer adopts a new mode of drainage, and in so 
doing cuts off the artificial supply of water, the plaintiff has no remedy 
for the loss of the water, the supply being of a temporary character, and 
the circumstances showing that the one party never intended to give, nor 
the other to enjoy, the use of the artificial drainage-water as a matter of 
right (t). 

WJiat sort of enjoyment is essential to the gaining of a right of support to 
‘ huildhigs from the adjoining land or buildings of a neighbouring proprietor , — 
When houses and buildings have been notoriously supported by the 
adjoining land or buildings of a neighbouring proprietor for the full 
period of twenty years, a prescriptive right to the support is gained, 
unless something be shown to displace such right (w). A defendant who 
has acquiesced for more than twenty years in the enjoymeJnt, by the 
plaintiff, of the privilege of lateral support from the defendant’s adjoining 
soil or building, cannot afterwards lawfully intciTupt the enjoyment of 
such privilege (a;); but the adjoining proprietor must have known, or had 
the means of knowing, that the one house was supported by the other, and 
have acquiesced in the enjoyment of the privilege by his neighbour (y). 

(r) Per Cur. Wood v. Waudf 3 Exch. (x) Brown v. WindMor^ 1 Cr. & Jerv. 27. 

779. Rogers v. TagUr^ 2 H. & N. 828 ; 27 Law, 

(s) Arkwright v. GelU 5 M. & W. 232. ’ J., Exch. 175. 

\t) Greatrex v. Hayward^ 8 Exch. 291. (y) Solomon v. Vintners* Co., 7 Week 

Rawslrony. Taylor^ 333, Bep. Exch. 618; 88 Law, T. B. 

(m) Parke, B., Hide v. Thomboroughf 2 224. 

C. & K. 255. 
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“ There may be some difficulty,” observes Lord Campbell, “ whence the 
grant of the easement of support to a house is to be presumed, as the 
owner of the adjoining land cannot prevent its being built, and may not be 
able to disturb the enjoyment of it, without serious loss or inconvenience 
to himself ; but the law favours the preservation of enjoyments acquired by 
the labour of one man, and acquiesced in by another who has the power to 
interrupt them ; and, as on the supposition of a grant, the right to light 
may be gained from not erecting a wall to obstruct if, the right to support 
for a new building erected near the extremity of the owner’s land may be 
explained on the same principle {z) ; but a grant ought not to be inferred 
from any lapse of time short of twenty years after the neighbour was, or 
ought to have been, fully aware of the facts. The easement must have 
been enjoyed for twenty years under a claim of right, “ and if neither party 
was acquainted with the fact that the easement was actually used at all, 
we should probably,” observes Alderson, B., “ be of opinion that there was 
no user of the easement under a claim of right” («). We have seen that 
if two houses are built against each other, with separate and independent 
walls, resting upon separate and independent foundations, so as to stand 
independently of each other, one house has no right to support from the 
other ; and if the foundations of one of the houses subside, and the house 
rests upon the adjoining house, and requires the support of the latter, it 
does not follow that, because it has required and received that support for 
twenty years, any right to support is thereby acquired (ante, p. 45). 

What sort of enjoyment of the benefit of a boundary fence is requisite to gain 
a prescriptive right to have the fence kept up at the expense of one landowner, 
for the benefit of another, — We have seen that the presumption of legal title 
by grant to easements and incorporeal rights in the lands of others is 
founded on adverse enjoyment of such rights from time immemorial. But 
where the enjoyment can be satisfactorily accounted for, and is consistent 
with there having been no grant, there is, as we have seen, no ground for 
presuming one (ante, p. 27). 

In the case, therefore, of proof of enjoyment by one landowner of a 
fence erected by his neighbour, and repaired, as occasion required, by the 
latter, there is no proof of such adverse enjoyment as raises a presumption 
of a grant of the benefit of the fence by one landowner to the other. 
E^'ery man is bound by law to take care that his. beasts do not trespass 
upon the lands of his neighbours. He may prevent their doing so, either 
by employing servants to keep them within the limits of his own land, or 
by inclosing his land with fences, so that the cattle cannot escape. The 
making of a fence, therefore, between his own land and that of his neigh- 

(z) Humphries v. Brogden, 13 Q. B. (a) Partridge y. Scotty 3 M. & W. 
749. . 980. 
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boiir, does not raise any inference that the fence was intended for the 
benefit of his neighbour, although the fence prevents his neighbour's beasts 
from trespassing as well as his own ; for it- is for his own benefit to prevent 
his beasts from trespassing upon his neighbour’s property (6). 

What sort of enjoyment is essential to the gaining of a prescriptive right to 
the access of light to windows, — The third section of the Prescription Act 
provides, as wc have seen, that where the access and use of light to and for 
any dwelling-house, workshop, or other building, shall have been actually 
enjoyed therewith for the full period of twenty years without interruption, 
the right thereto shall be deemed absolute and indefeasible, any local 
custom or usage to the contrary notwithstanding ; unless it shall appear 
that the same was enjoyed by some consent or agreement, expressly made 
or given for that purpose, by deed or writing. “ This section,” observes 
Parke, B., “ is differently worded from the others, and the acquisition of 
right to light is much favoured, as a far less time gives an indefeasible 
right; and the proviso in the 7th section (ante, p. 40), which excludes the 
time when a person, otherwise capable of objecting, is an infant, idiot, rwn 
compos, feme coverte, or tenant for life, from other periods of computation, 
includes it in this. It also differs from the 2nd section, in not requiring 
that the enjoyment should be by a person ‘claiming right’ in express 
terms. What, then, is the enjoyment contemplated by the 3rd section ? 
We think it clear, notwithstanding the absence of the words in the 2nd 
section above referred to, that it converts into a right such an enjoyment 
only of the access of light over contiguous land as had been had for the 
whole period of twenty years, in the character of an easement, distinct 
from the enjoyment of the land itself, and that the statute puts this species 
of negative easement, as it has been termed, on the same footing, in this 
respect, as those positive casements provided for by the other sections, all 
of which, after long enjoyment as easements, are invested with the quality 
of rights. In the first place, the access of light under this section must 
have been enjoyed for twenty years without interruption — not in the sense 
of an ^uninterrupted or continuous user — but without such interruption as 
is mentioned in the subsequent section — that is, an interruption sub- 
mitted to for one year after the party shall have had notice thereof, and of 
the persons making or authorizing the same to be made (c). From this 
it follows, that the legislature contemplated such an enjoyment as could be 
interrupted by the adjoining occupier, at least during some part of the 
time” (d). ^ 

If windows have been enjoyed, subject to the payment of a rent, this is 

an enjoyment by consent or agreement, and therefore conlers no right 

% 

. ip) Boyle V. Tandy tit 0 B. & G. 387, (rf) Parke, B., HarJndye v. Wanvickf 3 

(c) Flight V. Thomas, 8 Cl. & Fin. 231. Exch. 336 ; 18 Law, J., Exch. 243. 
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iinder the statute ; but the payment of the rent is no evidence of any 
interruption of enjoyment (e). 

Umty of ownership of the dominant and servient tenements preventing the 
cusqt^isition of a prescriptive right to the free access of light and air.— If the 
house and windows and the adjoining premises over which the light and 
air come are in the possession of the same person, no grant can be 
presumed from the enjoyment of the light in that condition of the property, 
and no right to the light can be acquired under the statute by reason of 
such enjoyment. Thus, where the plaintiff and his father, whom he suc- 
ceeded, had occupied a house, of which they were successively seized in 
fee for more than sixty years, and had also, during the whole period of 
their occupation of the house, occupied an adjoining garden as tenants 
from year to year under three successive landlords, of which the 
defendant was the last, and the light and air came to the windows of 
the house across this garden, and the defendant, having determined the 
yearly tenancy, and got possession of the garden, set to work to raise the 
garden-wall, and in doing so obstructed the windows of the plaintiff’s 
house, it was held that the enjoyment of the light and air across the 
garden, during the unity of possession of the house and garden, was not 
such an enjoyment of light and air as could be made the foundation of a 
prescriptive right under the statute, and that the plaintiff consequently 
could not maintain any action for the obstruction of his windows (/). 
Where, on the other hand, the windows and the land across which the 
light comes are in the occupation of different parties, and there is no 
unity of possession of the dominant and servient tenements, a prescriptive 
right would be gained by twenty years’ uninterrupted enjoyment, although 
the servient land across which the light comes is held on lease, unless it 
can be shown that the landlord or reversioner had objected to the windows, 
or was wholly ignorant of their existence ( g). 

Enlargement of windows, — Enjoyment of enlarged windows, — A party 
cannot, by enlarging a window, enlarge his right to the enjoyment of light 
and air. The enlarged portion of an ancient window constitutes a new 
window, and does not enjoy the same rights and privileges as the ancient 
aperture. If an ancient window is supplanted by a new window, varying in 
size, elevation, or position from the ancient window, the new window may 
be obstructed by the adjoining landowner, but not the space occupied by 
the ancient aperture (A). 

What interruption in the enjoyment prevents the acquisitum of a title hy 

• (^) PlMterer^ Co, v. Parish Clerks* Co,y ante, p. 47, 

6 Exch. 630. (A) Blanchard v. Bridges, 4 Ad. <fe E. 

(/) Harhidge v, Warwick, ante, p. 47. 191, Chandler yi Thompson, 8 Canipb. 80. 

{g) Orou V. Lewis, 2 B. & C. 686; Afarltn ▼. 1 ib. 828. 
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prescription . — By b. 4 of the Prejpription Act, it is enacted, that no act or • 
other matter shall be deemed to be an interruption, unless the same shall 
have been submitted to or acquiesced in, for one year after the party 
interrupted shall have had notice thereof, and of the person making the 
same, or authorizing the same to be made. Where, therefore, the use 
of light and air had been enjoyed for nineteen years and three hundred 
and thirty days; and was then interrupted by the erection of a building, 
which interruption continued to the time of the commencement of the 
action, but the interruption was not submitted to or acquiesced in, as 
the plaintiff brought his action within a few months thereof, it was held 
that such erection of a wall was not an interruption preyenting the* 
establishment of tlya right within the terms of the fourth section of the 
statute (z). But though an interruption must be acquiesced in for a full 
year before it breaks the period, where the subject-matter has, previously 
to the interruption, been enjoyed as of right, interruptions acquiesced in 
for less than a year may be of great weight as evidence on the question 
whether there ever was a commencement of an enjoyment as of right. 
Such interruptions are explanatory of the real nature of the user. If the 
enjoyment has been contentious, it is not of right. Where a party had 
been summoned, and convicted and fined for drawing off water from a 
watercourse, it was held that the conviction and fine, and payment of the 
fine, were proper and most material evidence of the user and enjoyment 
not having been of right (k). 

Of the necessity of a continuous enjoyment as of right and without inter^ 
ruption . — The enjoyment of the profit a prendre, or easement, must be an 
enjoyment for a continuous period, without such interruption as is de- 
fined in the fourth section of the statute. “ To hold,” observes Parke, 
B., “ that the words of the statute might be satisfied by an enjoyment for 
different inte^als, which added together would be twenty years, the last 
coiitinuing up to the commencement of the suit, would be to let in a 
great number of cases in which the presumption of a grant never could 
have existed before the statute (^). Some act of user must take place 
within each year; for one of the clauses in the statute says, that no act 
or other matter shall be deemed an interruption, unless submitted to or 
acquiesced in for one year (ante, p. 40), which evidently points to that 
description of right which is exercised at least once a-year, and which, 
if interrupted for a year, is defeated” (m). 

But where proof was given of the enjoyment of a profit k prendre at 
the time of the commencement of an action, and for thirty years before, 

(0 Flight V. Thomas, 11 Ad. & E. 699 ; (Q Onley v. Gardiner, 4 M. & W. 500. 

8 Cl. & Fin. 241. (m) Lowe v. Carpenter, 0 Exch. 

(*) Eaton V. Swansea Water Co,, 17 881. 

Q. B. 267. 
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but enjoyment during the whole of the jintermediate period could not be 
proved, it waft held to be a question for a jury, whether at that time the 
right had ceased, or was still substantially enjoyed. Thus, where there 
was an actual enjoyment of common of pasture for forty years next before 
the commencement of an action, with the exception of an interval of two 
years out of the forty, when the claimant ceased to pse the common, 
because he had no commonable cattle to depasture, and not in consequence 
of any obstruction to his exercise of the right, it was held that the jury 
were justified in finding a continued enjoyment of the right during the 
two years in which it was not exercised (»). Where, on the other hand, an 
artificial impediment in the shape of a stang or rail had been erected, which 
prevented the access of cattle from the plaintiff's farm to the land over 
which the right of common was claimed, and this stang was removed by 
agreement, and then the plaintiff's cattle depastured on the land, and 
continued so to do for twenty-eight years continuously after the removal 
of the stang, down to the time of the commencement of the action, it was 
held that an enjoyment for thirty years could not be presumed from this 
evidence (o). 

What breaks the continuity of the enjoyment — Asking leave. — “ The 
asking leave from time to time breaks the continuity of the enjoyment as 
of right ; because each asking of leave is an admission that, at that time, 
the asker had no right ; and, therefore, the evidence of such asking within 
the period is admissible under a general traverse of the enjoyment for 
forty or twenty years as of right ” (p). 

Of the necessity of a continuous enjoyment down to the period of the com-- 
mencement of the «ciion. — The Prescription Act expressly requires (ss. 1, 2) 
enjoyment “ without interruption for the full periods therein mentioned.” 
S. 6 enacts, that no presumption shall be allowed in support of any claim 
on proof of enjoyment for any less period or number of years ; and by s. 4 
it is enacted, that each of the respective periods of years thereinbefore 
mentioned shall be deemed and taken to be the period next before some 
suit or action wherein the claim or matter to which such period may 
relate shall have been, or shall be, brought in question. It has accordingly 
been held that the enjoyment, in order to give a right under the statute, 
must be up to the time of the commencement of the suit, not up to the time * 
of the act complained of; and, consequently, that an enjoyment for twenty 
years or more before that act gives only what may be termed an inchoate 
title, which may become complete or not by an enjoyment subsequent, 
according as that enjoyment is or is not continued to the commencement 

(n) Carr v. Fanier^ 3 Q. B. 681 ; post, (p) Tickle v. Brawn, 4 Ad. & E. 382. 

p. 66. Brighl v. Walker, 1 Cr. M. & B. 210. 

(o) BaXley v. Appleyard, 8 Ad. Ss £. 106. 
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of the suit ” (q)» But when a prescriptive right has once been gained by 
twenty or thirty years* uninterrupted^ enjoyment as of right, it is not lost 
again by non-user for one or more yeaifs, if the nftjf-user is accounted for 
and explained by circumstances showing that therfPit was not abandoned, 
though it was not exercisM, either because there was no^asion for its 
exercise (r), or because of some temporary substitute haviii|gbeen provided, 
or of some temporary arrangement or understanding having been made 
between the owWs of the dominant and servient tenements, keeping the 
right in suspension or abeyance, but not extinguishing it. 

An exercise of the right once a-year down to the time of the com- 
mencement of the action is not, therefore, in all cases, essential to the 
proof of a prescriptive title. Thus, where there had been an immemorial 
enjoyment of a right of way by the defendant across the plaintiff’s close, 
and the defendant ceased to exercise his right, and to use and enjoy the 
way for a great number of years, because he had obtained leave to use a 
more convenient way, it was held that the non-user, under such circum- 
stances, of the ancient way did not deprive him of his prescriptive right, 
and that he was entitled to resort to the old way, although he had not 
used it for several years next before an action against him was com- 
menced (5). When a new track has been substituted for the ancient path 
by parol agreement for an indefinite time, “ the user of the substituted 
way,” observes Patteson, J., <*may be considered as substantially an 
exercise of the old right, and evidence of the continued enjoyment of 
it ” (^). It has been said that, as a prescriptive right of way or of common 
can only be acquired by twenty or thirty years’ enjoyment, it ought not 
to be lost without disuse for the same period; but it has been held that 
the period of disuse is only one element from which the grantee’s intention 
to retain or abandon his easement is to be inferred, and that no particular 
period of disuse can be relied upon as proof of an extinguishment of the 
easement (t/). 

Exclusion from the computation of the thirty and twenty years^ enjoyment 
of those periods during which parties otherwise capable of resisting the claim 
were infants^ idiots^ feme covertes^ or tenants for life , — The seventh section of 
the Prescription Act provides, as we have seen, that the time during 
which any person otherwise capable of resisting the claim shall be an 
infant, non compos mentis^ feme covertCy or tenant for life, shall be 
excluded from the computation of the respective periods, except where the 

(or) Ward v. Rohim^ 1ft M. Si W. 243. Law, J., Exch. 334. Carr v. Forstery 3 
BattishiU v. Reed, 18 G. B. 70ft ; 2ft L&w, Q. B. ft81. 

J., 0. P. 290. Parker v. Mitchell, 11 Ad. (t) Patteson, J., Payne v. Shedden, 1 
& E. 788. Mood A: Bob. 383. Littledale, J., Moore 

(r) Carr v. Forster, 3 Q. B. 581. v. Rawson, 3 B. & C. 339 ; post, p. 50. 

(s) Ward V. Ward, 7 Exch. 888 ; 21 (ti) Post, pp. 58-^9. 
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claim is thereby declared to be absolute and indefeasible. The claim is 
by the statute declared to be absolute and indefeasible in those cases 
where there has been an enjoyment as of right and without such interrup- 
tion as is mentioned in s. 4 of a way, watercourse, or use of water, or 
other easement .for the term of forty years, and of a profit a prendre for 
the term of si:i%y years, and of the access and use of light and air to any 
dwelling-house, workshop, or other building for twenty years, unless it 
shall appear that the same was enjoyed by some con&ent or agreement 
expressly ^ven or made for that purpose by deed or writing. 

Where a defendant claiming a prescriptive right to the enjoyment of 
a profit a prendre in the soil of the plaintiff showed an uninterrupted 
enjoyment for twenty years before a life estate, and during its continuance, 
and for six years after its determination up to the commencement of the 
action, and the question was whether that enjoyment was sufficient, or 
whether the thirty years must be the actual thirty next before the com- 
mencement of the action, it was held that the two sections of the statute, 
viz. s. 4, enacting that the respective periods of enjoyment should be 
deemed and taken to be the period next before some suit or action, and 
s. 7, providing that the time during which any person capable of resisting 
the claim was tenant for life, d;c., were to be excluded in the computation, 
must be read together, so that the period is thirty years next before the 
action, excluding in the computation of those thirty years any tenancy for 
life (a?). 

Of the right of reversioners to exclude from the computation of the forty 
years the periods of the enjoyment of a way or watercourse^ and use of water 
over lands demised for life or years, — By s. 8 of the Prescription Act (ante, 
p. 40), it is expressly enacted, that when any land or water upon, over, 
or from which any right of way or convenient watercourse, or use of 
water, shall have been enjoyed or derived, hath been or shall be held 
under any term of life, or any term of years exceeding three years from 
the granting thereof, the time of the enjoyment of any. such way, water- 
course, or* water, during the continuance of such term, shall be excluded 
in the computation of the said period of forty years, in case the claim shall 
within three years next after the determination of such term be resisted 
by the reversioner. 

By the ancient law of prescription, whenever it appeared that the 
land over or upon which an easement of this sort had been enjoyed was 
in the occupation of a tenant for life, or tenant for term of years during 
the whole period of the enjoyment of the privilege, the presumption of a 
grant was rebutted and the easement extinguished, however long and 


(«) Clayton v. Oorby^ 2 Q. B. 824. 
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notorious might have been the user and enjoyment, and although the 
owner of the fee was fully aware of all that had been done upon the 
land and had made no protest against, or obj^ion to, the enjoyment 
of the privilege. But, since the Prescription Act, if the privilege has 
been enjoyed without such interruption for forty years, the right cannot 
be defeated merely by showing that the land was on lease during the 
whole period of enjoyment; but the ‘reversioner may, within three years 
after the determination of the particular estate, resist the claim to the 
easement, and exclude the forty years’ enjoyment; but, in order to do this, 
he must allege H his pleading, and prove at the trial, that he is the 
person entitled to the reversion expectant on the determination of the 
particular estate, and that he has resisted the claim within three years of 
the determination thereof (z). 

“ The period during which the land over which the right is claimed 
has been leased for a term exceeding three years is not, under s. 8, to be 
excluded from the computation of a twenty years’ enjoyment. Sect. 7 
excludes certain times, including that of a tenancy for life, but not that 
of a tenancy for years, from the computation of the ‘ periods ’ therein- 
before mentioned; and a twenty years’ enjoyment is one of those periods. 
But s. 8 provides for the exclusion of certain other times, among which is 
a tenancy for more than three years, not from the periods thereinbefore 
mentioned, but from one particular period only, expressly mentioned, 
namely, that of an enjoyment for forty years” (a). 

Waiver and extinguisJwient of easements — Parol abandonment of incor- 
poreal rights. — Where an easement is granted for a particular purpose, or 
arises as accessorial to a thing granted (ante, p. 30), and the purpose can 
no longer be accomplished, or the thing granted ceases to exist, so that 
the easement can no longer be applied to the object for which it was 
originally granted, the easement is at an end (b), A mere parol license 
or agreement will suffice for the destruction, although it is insufficient 
(ante, p. 23) for the creation of an easement. Thus, if a person possessed 
of an easement over the land of the adjoining landowner verbally authorizes 
the latter to do an act of notoriety upon his own land which, when done, 
will be inconsistent with the continued enjoyment of the easement, and 
the license or authority is acted upon, and the thing done, the authority 
so given and acted upon cannot be revoked, and the easen^nt consonantly 
is extinguished. Where the plaintiff, for example, having a right to the 
uninterrupted access of light and air across the defendant’s area, had given. 

(y) Bradbury v. Qrimell, 8 Saund. 175, (a) Ld. Campbell, PaUi v. Skinner, 18 

i in notis. Barker v. Richardson, 4 B. Q. B. 574; 22 Law, J., Q. B. 27. 

Aid. 581. Wood v. Veal, 5 ib. 456. (5) National Guaranteed Manure Co, v. 

iz) Wrighi v. WiUiams, 1 M. & W. 4 H. & N. 8 ; 28 Law, J., Exch. 

100. 185. 
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the defendant a parol license or permission to put a skylight over his area, 
and the skylight was erected by the defendant on his own land, and, when 
built, was found to. impede the passage of the air and light, and to obstruct 
the plaintiff ^s easement, it was held that, as the parol license or permission 
bad been acted upon and executed, and the skylight built, the license was 
irrevocable, and the easement was extinguished (c). 

So where the plaintiff, having a right to the use of a stream of water 
which flowed through the land of the defendant, gave the defendant a parol 
license or permission to lower the hanks of the river, and erect a weir, and 
divert a portion of the water which had previously flowed to the plaintiff’s 
mill, it was held that the plaintiff, after he had so given up his right to 
the water that had been diverted, and suffered the defendant to act upon 
the faith of such relinquishment, and incur expense in doing on his own 
land the very thing that was authorized by the plaintiff to be done, could 
not then lawfully retract such consent, and throw on the defendant the 
burthen, of restoring things to their former condition (d)» 

The same rule prevails in the civil law. In the “ Digest,” for example, 
it is laid down that “ if I have a right of discharging my eaves -droppings 
into your area, and I authorize you to build in this area, I lose my right 
of discharge ; and so, if I have a right of way over your property, and I 
authorize you to do anything in the place over which my right of way 
exists, I lose my right of way” (e). 

Watver and extinguishTnent of an easement of light and air , — ^If a party 
entitled to an easement of light and air does any act of notoriety showing 
that he abandons the benefit of the light and air he enjoyed, he may lose 
his right in a much less period of time than would suffice to enable him 
to gain it. Where the owner of a building with ancient windows over- 
looking the defendant’s premises pulled down the building, and erected 
another with a blank wall without any windows, and fifteen years after- 
wards the defendant erected a building next this blank wall, and the 
plaintiff then opened windows in the blank wall in the place where his 
ancient windows formerly stood, and then brought an action against the 
defendant for the obstruction to the light and air caused by the defendant’s 
new building, it was held that the windows thus opened could not claiin 
the privileges of the ancient windows which had formerly existed on the 
same spot; thatjbhose privileges had been lost by manifest disuse, and that 
the action was not maintainable (/). 

(<?) Winter v. JSrockwellj 8 East, 309. jus amitto. Et similiter si per tuum 

(d) Zigf/ins v, Inge, 6 M. & P. 712. 7 . fundum via mihi debeatur, et permisero 

Bing. fl82. tibi, in eo loco, per quern via mihi de- 

(e) **Si8tillicidiiimmittendijushabeam beiur, aliquid focere, amitto jus viie.*’ 
in aream tuam, et permisero jus tibi in ~.Dig. lib. 0, tit. 6, 1. 8. 

e& are& sdificandi, stillicidii immittendi (/) Jlfoore v. Maweon, 8 B. & C. 832. 
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If a window has been bricked up for twenty years, it i8> when re-opened, 
to all intents and purposes, a new window (^). But if the facts show that 
the windows were only temporarily disused, that the frames and sashes 
were kept in, or the spaces filled, with a temporary hoarding, which could 
readily be removed, the owner of the window-spaces will not have lost his 
right to the easement of light and air by the disuse ef the windows for 
any period short of twenty years ; but if the window-spaces are obliterated 
and bricked up, and the adjoining landowner is permitted to build against 
them, and to incur expense in the reasonable belief that the^windows had 
been permanently abandoned, the owner of the windows cannot then insist 
upon his ancient right, and claim damages for an injury which has been 
brought about by his own negligence and want of care (h). 

If a tenant stops up any of the windows of a house that has been 
demised to him, he is responsible in damages to his landlord (t). 

Extinguishment of an easement of light and air hy alterations in windows 
and hiildtngs, — A party may so alter ancient windows and apertures 
through which light and air have been admitted into the interior of a 
building as to lose his right altogether. He may so change the course 
and direction of the light, and so alter the position of his windows, as to 
entitle the owner of the adjoining land to block them up altogether (A;). 
If windows have been opened with blinds attached to them sloping upwards, 
so as to admit the light, biit obstruct the view, the right to light and air 
which these windows may have acquired by user cannot be enlarged by 
removal of the blinds. If the blinds are removed, the view from the 
windows may be obstructed, provided the obstruction causes no greater 
impediment to the light and air than was caused by the old blinds (Z). 

If, by the alterations which the plaintiff has made, he has exceeded the 
limits of his ancient right to light and air, and has put himself into such 
a position that the excess of light and air gained by him cannot be 
obstructed by the defendant, in the exercise of his lawful rights on his 
own land, without at the same time obstructing the ancient right of the 
plaintiff, the latter will lose his ancient right altogether; at all events, until 
he has restored his windows to their former state. Thus, where the 
plaintiff and defendant had houses on opposite sides of a narrow court, 
and the plaintiff rebuilt his house on the old foundations, but raised it a 
story higher, putting therein new windows, and altering the dimensions of 
all the windows in the lower stories, and the defendant then raised his 
house to the same elevation as the plaintiff's, and thereby darkened and 
obstructed both the new windows in the plaintiff’s new story, and all the 

(f) Lawrence v. Ohee^ 3 Campb. 514. (0 ThomUnson v. Sronmt Sayer, 215. . 

(A) Stokoe V. Sintiere, 8 Ell. Sb B1. 89 ; (k) GtirriU v. Sharpf 3 Ad^ & £. 330. 

26 Law, J., Q. B. 257. (Z) CoUerell v. OHJfiihM, 4 Esp. 69. 
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windows in his lower story, it was held that, as the primary cause of the 
plaintiff’s misfortune was his own act, in raising his own house and 
opening new windows, he had no ground to complain. “ We by no means 
say,” observes the Court, “ that where the owner of a house alters the 
dimensions of an ancient window in it, he may in no case maintain an 
action for that which is an obstruction to the window in its new state, 
and would have been an obstruction to it in its former state. If the wall 
in which the window is be on the extremity of the owher’s land, and the 
window is enlarged at the lower part of it, the owner of the adjoining land 
could obstruct the unprivileged part of the window, but would not be 
justified in building a wall which would obstruct the whole window. But 
in this case there was no mode of obstructing the new and unprivileged 
windows and portions of windows without obstructing the whole of 
them” (in). 

Disuse of right of way , — The presumption of abandonment of a right of 
way does not arise from the mere fact of non-user, when nothing has been 
done adverse to the user, and no obstruction has been offered to the enjoy- 
ment of the right. Thus, where an immemorial right of way had been 
enjoyed by the defendant from the defendant’s close across the adjoining 
land of the plaintiff to the high road, and the defendant had demised his 
close to the plaintiff, and after that to several other tenants, who obtained 
by leave and license of the plaintiff and others a more easy and convenient 
access to and from the property, and the old prescriptive way was conse- 
quently disused for a great many years, it was held that tlie prescriptive 
right was not extinguished by the non-user (n). The use of the new track 
may, as we have seen, be considered as an exercise of the old right (o). 
When, therefore, a new way has been substituted by agreement of the 
parties in lieu of an old prescriptive way, and the new way is stopped, the 
old prescriptive right of passage revives {p). 

If the jury find the right of way once well commenced, it must be 
shown that it has subsequently been released, abandoned, or destroyed. 
An express release of the easement would of course destroy it at any 
moment, so the cesser of use, coupled with any act clearly indicative of an 
intention to abandon the right, would have the same effect without any 
reference to time. It is not so much the duration of the cesser of enjoy- 
ment as the nature of the act done by the grantee of the easement, or of 
the adverse act acquiesced in by him and the intention in him which either 
the one or the other indicates. The period of time is only material as one 
element from which the grantee’s intention to retain or abandon his ease- 

(m) Renahaw v. Beany 18 Q. B. 132 ; 

21 Law, J. ib. 219. 

(lit) Ward V. Ward, 7 Exch. 838. 


(o) Payne v. Shedden, ante, p. ftl. 

(p) Lovell V. Smith, 3 C. B., N. S. 120. 
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ment may be inferred against him; and what period may be sufficient 
in any particular case must depend on all the accompanying circum- 
stances (q), . 

A private right of way is not extinguished by the subsequent dedica- 
tion of the way to the publick (r). 

Extinguishment of ways of necessity, — A way by necessity is commen- 
surate only with the existence of such necessity, so that when the necessity 
ceases the right of way also ceases. Where, therefore, a party who has a 
way of necessity over the lands of another is able to approach the land for 
which the way was used by passing over his own soil, the right of way is 
extinguished. When, by a subsequent purchase, he is enabled to reach 
his house, farm, or field without touching the land of his neighbour, the 
necessity of going upon the land of the latter ceases, and, the necessity 
ceasing, the right founded upon such necessity ceases also” (s). 

Suspension and forfeiture of rights of way and watercourse hy the non-- 
perfoi'mance of conditions annexed to the grant, — If a right of way is granted 
to another, he contributing and paying his rateable share and proportion 
of the expense of repairing the way, and repairs become necessary, and the 
way is repaired by the grantor, and the grantee refuses to pay his rateable 
proportion of the expense, his right of way will become forfeited, or will 
be suspended until the accomplishment of the condition annexed to the 
grant ; but the grantee has the right to use the way without paying 
anything until repairs become necessary, and the cost of them has been 
ascertained, and the grantee has refused to pay his share of the cost (f). 
If a right of watercourse is granted with certain limitations and restrictions, 
and the grantee exceeds his limited right, and refuses to conform to the 
restrictive conditions, he loses his right altogether, until he makes his 
enjoyment of it conformable to the conditions of the grant (w). 

Disuse of right to water, — A person who has a prescriptive right to a 
flow of water to a pond or well does not lose his right merely because he 
has ceased to use his pond or well, and has allowed it to become choked 
with weeds {x). 

Merger and extinguishment of easements and servitudes hy a unity of 
ownership of the dominant and sei'vient tenements, — Easements, profits a 
prendre, and servitudes may become merged and extinguished in the 
general rights of property, when the land benefited by, , and the land bur- 
thened with, the easement, profit, or servitude, pass into the hands of one 
common proprietor, or when the person possessed of the incorporeal right 

iq) Reg, v. Chorleify 12 Q. B. 619. Bing. 76. 

JViUiama v. Eyton, 27 Law, J., Exch. 176 ; {t) Duncan v. Louche 6 Q. B. 904. 

2 H. & N. 771. («) Cawkwell v. RusseU, 26 Law, J., 

‘ (r) Duncan \, Louche 6 Q. B. 904. Exeb. 84. 

(«) Holmes v. Ooring^ 9 Moore, 180 ; 2 (ar) HaU v. Oldroyd^ 14 M. & W. 702. 
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becomes the owner of the land over or upon which the right is exercised ; 
for a man cannot, strictly speaking, have an easement in his own land. 
Thus, if one man erects on his own land a building which wrongfully 
darkens the windows of the adjoining proprietor, and afterwards purchases 
the house with the darkened windows, the tort is thenceforth purged by 
the unity of ownership, and the easement or privilege of enjoying the unob- 
structed access of light and air annexed to the darkened windows is 
extinguished, for both houses being in the hand of one person, he may 
deal with them as it seemeth best to him. If, therefore, he afterwards 
grants or conveys the house with the darkened windows, the grantee 
cannot lawfully complain of the nuisance, and has no remedy for its abate- 
ment. If one of two houses, which belonged to two different proprietors, 
has been built so as wrongfully to overhang the other, and they after- 
wards come into one hand, the wrong is now purged; so that if the houses 
come afterwards again into several hands, yet neither party can complain 
of the wrong done before (y). 

The obligation imposed in certain cases by custom, prescription, or 
contract upon the owner of an estate to maintain a fence for the benefit 
of the owner or occupier of the adjoining land, is an obligation in the 
nature of a servitude. Where, therefore, adjoining lands, which have once 
belonged to different persons, one of whom is bound to repair the fences 
between the two, afterwards becomes the property of the same person, the 
pre-existing obligation to repair the fences is destroyed by the unity of 
ownership. And where the person who has so become the owner of the 
entirety afterwards parts with one of the two closes, the obligation to 
repair the fences will not revive, unless express words be introduced into 
the deed of conveyance for that purpose (- 2 :). 

If a man who has a right of common appurtenant (ante, p. 21) 
becomes himself the owner of the land over which the common extends, 
the incorporeal right is merged in the legal ownership, and the land is 
discharged, for a man cannot have common in his own land (a) ; and if 
the owner grants the land to which, before the extinguishment, the right 
of common was attached, with all easements and profits thereunto “ apper- 
taining** or “ belonging,** these words will not bo sufficient to revive or 
re-create the right (^). 

When a copyhold tenement, to which a right of common is annexed, 
becomes vested in the lord by forfeiture, the right of common is not 
extinguished: it remains by custom annexed to the customary tenement ; 

(y) JRohins y, Bamea, Boh, 131 ; EoUe’s (a) Nelson^s case, 3 Leon, 128. Saun^ * 

Abr. Customs (D.), pi. 7. BattiahiU v. deya v. Oliffe, Moore, 407. TyringharrCa 
Bead, 18 C. B. 090. case, 4 Rep. 38a. 

(z) Bkyley, J., Boyle v. Tamlyn, 0 B. A (b) CUmenta v. Lambert^ 1 Taunt. 204. 

C. 337. Qrymea v. Peacock^ 1 Bulstr. 17. 



59 


SECT. I.] REVIVAL OF BASEMENT^ AEP SERVITUDES. 

and though the right ia in abeyance whilst the estate remains in the lord, 
it is re-created or revived by a re-grant of the estate as a copyhold tene- 
ment cum p&rtinentiis. If, indeed, the lord grants the fee to a copyholder, 
the estate can never again become a copyhold estate, and the right of 
common is extinguished, for the common first used was gained by custom, 
and annexed to the estate, and is lost with it" (c). 

What sort of unity of ownership is essential to the eastinguMiment of ease^ 
ments, — For the extinguishment of a prescriptive right by unity of 
ownership and possession it is requisite that the party should have an 
estate in the lands a qtul, and in the lands fVi qudy equal in duration, 
quality, and* all other circumstances" (d), “ If," observes Alderson, B., 

I am seized of freehold premises, and possessed of leasehold premises 
adjoining, and there has formerly been an easement enjoyed by the occu- 
piers of the one as against the occupiers of the other, while the premises 
are in my hands the easement is necessarily suspended, but it is not 
extinguished, because there is no unity of seizin ; and if I part with the 
premises, the right, not being extinguished, will revive” («). If a lessor 
of the dominant tenement takes a week's tenancy of the servient tenement, 
he does not lose all the servitudes : he would only lose the statutory 
mode of establishing them; and he would only lose that when it could be 
said that at the time of granting the lease he could grant the servitude (/). 

Revival and re-creation of easements and servitudes which have been extin- 
guished or suspended by unity of ownership, — When an easement or servitude 
has become extinct by reason of the ownership of the dominant and 
servient estates having become centered in the same person, and he again 
conveys away that estate to which the easement or servitude has belonged, 
the general rule is, that if he merely grants such estate with the appur- 
tenances, the easement is not revived, unless it is a visible apparent ease- 
ment ; but if he grants it with all easements, &c., therewith used and 
enjoyed, that operates as a revival ; and any other words clearly intended 
to have such an effect will operate in the same manner. If a right of way 
has become extinguished by unity of ownership of the dominant and 
servient tenements, and the messuage for which the right of way was 
anciently used is subsequently severed from the land over which the way 
passed, and is conveyed “ with all ways, roads, rights of road, paths, and 
passages thereto belonging, or in anywise appertaining,” the extinct right 
of way is not revived, and does not pass by the conveyance of the house, 
iinless it is a visible apparent way {y ) ; for nothing is more clear than 

(c) Badger v. Ford^ 3 B. & Aid. 165. (/) Bramwell, B., WarbuHon v, Parke, 

Maseam v. Hunter, Yelv. 189. 26 Law, J., Exch. 208 ; 2 H. & N. 64. 

(d) Rex V. Hermitage, Garth. 241. {g) Barlow v. Rhodes, 1 Or. 4: M. 448 ; 

(e) Thomas v. Thomas, 2 0. M. & B. 41. ante, p. 30. 
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that, under the word ^ appurtenances,’ according to its legal sense, an 
easement which has become extinct, or which does not exist in poiot of 
law by reason of unity of ownership, does not pass. If the grantor wishes 
to reyive or create such a right, he must do it by express words, or intro- 
duce the terms * therewith used and enjoyed,’ in which case easements 
existing in point of fact, though not existing in point of law, would be 
transferred to the grantee” (A). But there is no magic in words ; and if 
the easement is a visible apparent easement, accessorial to the beneficial 
use and enjoyment of the estate, it will pass, as we have seen, to the 
grantee of the estate (ante, pp. 29-38). 

If the owner of a mill, who has a right of passage for water to his 
mill through the land of the adjoining landowner, purchases such adjoining 
land, and becomes the owner both of the mill and of the land over which 
his watercourse extends, and afterwards aliens the mill, the watercourse 
and incorporeal right to the free passage of the water to the mill are not 
extinguished, but pass with the mill as appendant and appurtenant 
thereto. So if a man hath a dye-house, and there is water running 
thereto, and afterwards he purchaseth the land upon which the stream 
runs, and subsequently resells such land, his original right to the water- 
course remains (i). But if a man hath a stream of water which runneth 
in a leaden pipe through the adjoining land, and he buys the land where 
the pipe is, and cute the pipe and destroys it, the watercourse is thence- 
forth extinct, because he thereby declares his intention that the water- 
course and the land shall no longer be enjoyed together (k). 

Where a way has been extinguished by the unity of seizin of two 
estates by the partition of the two, the way is revived. Thus it has been 
laid down as law, that a way extinguished by unity of possession is 
revivable afterwards upon a descent to two daughters, where the land 
through which the way passed is allotted to one, and the other land, to 
which the way belonged, is allotted to the other sister; and this allotment, 
without specialty, to have the way anciently used is sufficient to revive 
it” (1). 

The same rule respecting the extinguishment and revival of servitudes 
by unity of ownership prevailed in the Boman law. When the servitude 
was a non-apparent servitude, it was merged and extinguished by unity of 
ownership of the dominant and servient tenements ; but when it was an 
apparent continuing servitude, such as a window enjoying light and air, 
or lands having drains or watercourses, or ways running through them, 

(A) PlafU V. James, 6 B. & Ad. 794. (A) Popham, C. J., Lady Broum's case, 

James v. Plant, 4 Ad. & £. 764. Brad- cited Palm. 446. 

show y. Eyre, Cro. £liz. 570. ({) 1 Jenk. Cent. Ca. 87. Bro. Abr. 

(i) Bury v. Pigot, Poph. 372; Palm. Extinguishments'll, 

444. 
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the servitude waeu not extinguished; §o that if the tenements were sub- 
sequently severed, they would be respectively benefited and burthened 
with their ancient, manifest, and continuing privileges and obligations (m). 

By the French law, servitudes cease when things are in such a state 
that it is impossible any longer to make use of them.” They revive, if 
things are re-established in such a manner that they can be made use of, 
unless a sufiicient space of time has already elapsed to raise a presump- 
tion that the servitude has been extinguished. Every servitude is extin- 
guished when the estate to which it is due, and that which owes it, are 
united in the same hands. Servitude is extinguished also by non-usage 
during thirty years (n). 

Effect of the destruction or alteration of the dominant tenement — When 
mills or houses which have watercourses, or estovers, or other things appen- 
dant or appurtenant to them, be overthrown by the wind, or burned by 
fire, or fall by any other act of God, If the owner rebuilds them 
in the same manner as they stood before, they shall have the same 
ancient rights appendant and appurtenant to the new structure. And 
although the house or mill falls by the act or default of the owner, or by 
the wrong of another, yet forasmuch as the durable materials remain, he 
may rebuild it without the loss of any appendant or appurtenant to it; but 
it ought to be reconstructed upon the old foundations of the ancient 
house (o). 

Of the fnaintenance and repair of ways and watercourses, — Every 
grantee of a right of way or watercourse, to be exercised and enjoyed over 
or through the land of the grantor, must himself repair the way, if he 
desires to have it repaired and kept in repair for his use, or if repairs are 
necessary to prevent the enjoyment of the right becoming an annoyance 
and nuisance to the owner of the servient tenement. If I grant a way 
over my land I shall not bo bound to repair it. If I stop it, an action 
lies against me for the misfeasance, but for the bare non-feasance, viz. in 
not repairing it; when it is out of repair, no action at all lies (p). So if 
I grant a right to a watercourse through my land, the grantee is bound to 
keep the watercourse in proper order and repair; and if it becomes 
ruinous and obstructed, so that the water floods my lands, the grantee 
will be responsible for the nuisance” (9). 

(m) Dig. lib. 8, tit. 2, 3. 322 ; ante, pp. 31, 32. 

(n) Cod. Civ. art. 703-706. (gr) Ld, Egremont v. Pullman^ M. & M. 

(o) 4 Co. 86b. 88a. 404 ; cited 1 Q. B. 775, post, cb. 3 ; ante, 

(p) Pomfret v. Bicroft. 1 Wms. Saund. p. 81. 
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SEOTION II. 

REMEDIES FOR THE IKFRINOSMENT OF INOORPOREAL RIGHTS. 

Abatement of obstructions to the enjoyment of easements and profits h 
prendre. — An obstruction to the enjoyment. of a right of common, or of a 
private right of way may be abated as a nuisance (r). 

Of the right to distrain beasts wrongfully put upon a common. — Where 
there is a colour of right to put beasts upon a common, one commoner 
cannot distrain the cattle of another. If there is no colour of right 
he may, and therefore he may distrain the beasts of a stranger. In the. 
case of levancy and couchancy, one commoner cannot distrain another’s 
cattle for a surcharge, but must try by a jury the number accommodated 
to the land. And where any admeasurement lies between commoners to 
ascertain what quantity of land the commoner has, one cannot distrain 
the cattle of the other (s). But this general rule may be superseded, and 
a right to distrain given by an agreement between commoners to restrain 
the exercise of their privilege to certain specified portions of the common 
field (t). 

Of actions for the infringement of incorporeal rights. — An injury to a 
right imports a damage, though it does not cost the party one farthing (u). 
“ Whenever,” observes Parke, B., “ an act done would be evidence against 
the existence of a right, that is an injury to the right, and the party 
injured may bring an action in respect of it” {x). “ It is a vain thing to 

imagine a right without a remedy, for want of right and want of remedy 
are reciprocal” (y). 

Actions for taking manure from commons. — A commoner may maintain 
an action for an injury done to the common by taking away from thence 
the manure which was dropped on it by the cattle, though his proportion 
of the damage may be inappreciable, for the repetition of a tortious act of 
this kind might eventually be made the foundation of a right, to the 
serious injury of the other commoners. The action may be brought by 
the lord, or any one of the commoners, and all the commoners may 
maintain separate actions for the wrong {z). 

Actions for surcharging of commons. — If one commoner puts more 
cattle on the common than he is entitled to do, he is liable to be sued by 
all or any one of the other commoners who have a right to depasture 

(f) Post, ch. 8, s. 2. Baym. 900. Bower v. Hilly 1 Sc. 026. 

(*) HaU V. Hardingy 1 W. Bl. 674. {x) Nicklin v. WiUiams, 10 Exch. 227. 

(0 Whiteman v. King, 2 H. Bl. 4. (y) Holt, C. J., 2 Ld. Baym. 058. 

(t«) Holt, C. J., Ashbg v. Whitey 2 Ld. (z) Pindar v. Wadeworthy 2 East, 109. 
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beasts upon the same common ; and it is no answer to the action that 
the plaintiff has himself surcharged the common, or that the damage 
is insignificant, for the wrong-doer might, by repeated torts of this sort, 
eventually enlarge his right. But if the beasts have been put upon the 
common by the lord of the manor, or with his license and permission, the 
commoner eannot maintain an action, unless he has sustained actual 
damage, and can show that there was not a sufficiency of pasture for his 
beasts (a). Any act that totally destroys the herbage, as feeding innu- 
merable rabbits on a common, will support an action against the lord (b). 

Actions for obstructions to the enjoyment of a private right of way , — Every 
person who sustains injury from an unknown and dangerous obstruction 
to the enjoyment of a private right of way is entitled to an action for 
damages, whether the unexpected and dangerous obstruction be caused by 
the owner of the land over which the way exists or by a stranger, and 
whether the way be claimed by prescription or grant, or be enjoyed only 
under a parol license or permission, which has not been revoked ; for 
if a landowner gives his neighbour permission to use a beaten track or 
path across the land of such landowner, and the latter places a dangerous 
obstruction in the path, which causes injury to the licensee, he will 
be responsible in damages to the latter, if he has failed to give him 
timely notice and warning of the obstruction (c). A continuing ob- 
struction to the exercise and enjoyment of an incorporeal right is a 
continuing nuisance ; so that if an action has been brought, and damages 
recovered for the injury, and the nuisance is not then abated, the con- 
tinuance of the obstruction constitutes a fresh injury, for which another 
action may bo brought, and so, toties quoties, until the obstruction is 
removed (df). 

Of the parties to be made plaintiff s — Tenant and rerersibncr.— The action 
for an injury to real property resulting from obstructions to the enjoyment 
of profits a prendre, or casements appurtenant to messuages or tenements, 
may be brought by the occupier in respect of the immediate injury to his 
possessory interest, and by the reversioner in respect of the deterioration 
in the marketable value of the property, when the damage done is of a 
permanent character. 

An obstruction to the exercise of a private right of way appurtenant 
to lands or tenements which, if allowed to continue unopposed, would 
be evidence against the enjoyment of the right, is, of course, an injury to 

(a) Hohnon v. Todd, 4 T.B. 73. Smith (c) Post, ch. 3, s. 1. Cwhy v. HiU^ 4 
V. FetfereUy 2 Mod. 7. Greenhoiv v. Ilsley^ C. B., N. S. 506 ; 27 Law, J., C. P. 318. 

Willes, 619. {d) ShadufeU v. Hutchinson, 4 C. <fe P. 

(h) Wells V. WatUng, 2 W. Bl. 1233. 383 ; post, ch. 8. 
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the reversioner in respect of which an action for damages is main- 
tainable (e). The erection of a wall,” observes Manle, J., across a 
way — assuming, of course, that there was no contract as between the 
tenant and the defendant— would be an injury to the reversion, although 
such wall might be pulled down before the plaintiff became entitled to the 
actual possession of the land; and there might be such a locking and 
chaining of a gate as would amount to as permanent an injury to the 
plaintiff's reversionary interest as the building of a wair’(/). But a 
reversioner cannot maintain an action against a stranger for merely 
entering upon his land held by a tenant on lease, though the entry be 
made in the exercise of an alleged right of way, such an act during the 
existence of the tenancy not being necessarily injurious to the reversion. 
Neither can he maintain an action in respect of an obstruction of a publick 
way leading to his property, unless he can show, either that the obstruc- 
tion is of a permanent character, or that it would afford evidence against 
the existence of the right, if it was allowed to continue unopposed. For 
the publick injury the landlord has a remedy, as one of the publick, by in- 
dictment, and he is not himself personally damnified merely by his tenant’s 
being temporarily prevented from enjoying his house in so ample a 
manner as he might otherwise have done. But if the obstruction appears 
to be of a permanent character, or professes, either by notice affixed, or in 
any other way, to deny the publick right, and so lead to an opinion that 
no road was there, the value of the house might be lowered in publick 
estimation, and pecuniary loss might follow, for which an action might 
be maintained by the reversioner (^). 

An action is also maintainable by the reversioner of a mill demised to 
a tenant, for diversion by a stranger of water from the mill-head ; for if 
the diversion was allowed to continue vnth the knowledge of the reversioner, 
and without interruption from him or his tenant, it might eventually be 
made the foundation of a legal right to divert the water, to the serious 
injury of the inheritance. Wliere permanent damage has been done to 
property let on lease by the erection of a wall or hoarding obstructing 
ancient lights, and lessening the value of the property in the market, 
there is an injury to the reversion, in respect of which the reversioner is 
entitled to maintain an action (4), as well as an injury to the possession, 
in respect of which the occupier may sue. A wooden hoarding of an 
unsubstantial character may cause permanent injury to the property, by 

(e) BatHihiU v. Reed, 18 C. B. 696. 9 C. B. 379. 

(/) KidgiU v. Moor^ 9 C. B. 378. (h) Jesser v. Gifford^ 4 Burr, 2141 ; 3 

Q) Boheon v. Blackmore, 9 Q. B. 1004; Leon. 209. ShadweU v. Hutchinson, 1 M. 
16 Law, J., Q. B. 233. Hopwood v. Scho- & M. 390. 
flcldf 2 Mood. & Bob. 34. KidgiU y. Moor, 
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the obstruction it offers to the passage of light and air, and may be an 
injury to the reversion (i). 

If the windows of a house occupied by the servant of the owner have 
been unlawfully darkened or obstructed) the owner may sue for the im> 
mediate injury as the occupier of the house, the occupation of the servant 
being the occupation of the master (^) ; but if the house is in the pos- 
session of a lessee paying rent, the action should be brought in respect 
of the injury to the reversion; and if there is a lease in writing, it must 
be produced (/). 

Parties to be made defendants. — If a man erects on his own land an 
obstruction to the access of light and air to his neighbour’s ancient 
windows, and then demises the land with the obstruction upon it, an action 
will lie both against him and his tenant for the continuance of the 
obstruction (m). A clerk who has superintended the erection of a building 
by which ancient lights were darkened, and who alone directed the work- 
men, may be joined as a co-defendant with the contractor who appointed 
him to superintend the progress of the building (n). 

The actual occupier of lands burthened with the servitude of keeping 
up a boundary-fence for the benefit of the adjoining occupier or landowner 
is the proper party to be made defendant in an action for neglecting to main- 
tain and repair the fence, for it is the duty of the actual occupier, and not of 
the landlord, to keep up the fences (o). If the occupier of a house or land, 
having control over all workmen upon his premises, suffers such workmen 
to bring stone and earth therefrom, and place them in a highway ad- 
joining the house, he will be responsible for any damage that may be 
caused to third parties by the obstruction (p) ; and so also will the work- 
man who actually placed the obstruction in the thoroughfare ( q). 

Of the plaintiff's declaration. — Venue, — Statement of the cause of 
action. — The venue in declarations for obstructions to the enjoyment of 
profits a prendre and easements^ its local, and the cause of action must be 
laid in the county in which it arose. When the easement is claimed by 
grant, it is not necessary to mention or refer to the deed of grant in the 
declaration. It is enough for the plaintiff to allege that he is entitled to 
it by reason of his possession of a particular messuage or land (r). But 
the plaintiff’s right to the enjoyment of the easement should in all cases 


(1) Metrop, Assocn. v. Petchf 5 C. B., 
N. S. 504 ; 37 Law. J., C. V. :m. 

(A) Bertie v. Beaumont^ 10 East, 80. 

(2) CotteriU v. Nobby, 4 B. fic C. 465. 
(tn) BoeweU v. Prior, 3 Salk. 460 ; 13 

Mod. 080. 

. (n) Wilson v. Peto, 6 Moore, 47. And 
see -post, ch. 19. 

(o) Cheetham v. Hampton, 4 T. B. 81R ; 


Buller, J. B.ider y. Smith, 3 T. R. 768. 
Booth V. Wilson, 1 B. & Aid. 50. 

(p) Burgess Ji Qray, 1 G. B. 501 ; post, 
ch. .8, 8. 3. 

(q) And see fhrther, as to plaintiff; and 
defendantH, post, oh. 10. 

(r) Northam v. Hurley, 33 Law, J., 
Q. B. 185 ; 1 Ell. & Bl. 665. 
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be asserted on the face of the declaration (s). In all actions for dis- 
turbance of an easement or privilege, the obstruction ought to be charged 
on the pleadings in the thing itself in which the party has a right. Thus, 
if the declaration complains that the plaintiff’s right of common was 
obstructed by the locking of a gate, or his right to take water from a 
cistern by the blocking up of a way or passage leading to the cistern, the 
declaration should assert and set forth the plaintiff’s right of common, or 
right of taking water from the cistern, by reason of his possession of a 
messuage, tenement, or land, and allege that the plaintiff had a right to 
go through the door with his cattle to enjoy his right of common, or 
along the way or passage in order to take water from the cistern (^). 

The plaintiff must show how his right arises ; but it is sufficient for 
the plaintiff to declare, on his possession of a right of way, or a right of 
common, or other profit or easement, by describing it, and claiming it by 
reason of his possession of the land. His possession is enough ; and it is 
unnecessary in an action for injury to it to show whether it arises from 
grant or prescription. So, in the case of an injury to a market or a ferry. 
In the case of an injury to the. plaintiff’s mill, where the plaintiff has a 
right to have the grain of others ground there by tenure, prescription, or 
custom, it is enough to allege the plaintiff’s possession and the de- 
fendant’s obligation to grind; which is, indeed, part of the plaintiff’s right 
in a general form, as by reason of the possession of a house, or that all the 
inhabitants ought to grind there, and that the defendant is an inhabitant; 
which is a description of the right by tenure in the one case, and by 
custom in another. 

“ There is another class of cases, in which an obligation is cast on the 
defendant to repair a way to a close of the plaintiff over the defendant’s 
land, to repair fences against the plaintiff’s land, or to repair a wall 
adjoining the plaintiff’s house. In these cases, it is enough to state in a 
general way the defendant’s obligation by reason of his possession of his 
land, or wall, or an equivalent averment. One reason given is, that in 
such cases a charge is laid upon the right of another, which, it may be, 
the plaintiff cannot particularly know” (u). In a declaration by a plaintiff 
for an injury sustained by him from an obstruction placed in a private 
way, which the plaintiff was authorized to use by the parol permission 
of the owner of the soil, it is enough for the plaintiff to describe the 
road, and assert that he had, by the permission of the owner and occupier 
of the soil, a right to use the road, and that the defendant wrong - 

(i) Whaley V. Laing, 2 H. & N. 4t6; 1 N. & P. 710. 

27 Law, J., Exoh. 422. Laing v. Whaley, (a) Parke, B., Metealfe v. Hetherington, 

28 ib. 085. ] 1 Exch. 271 ; 24 Law, J., Exch. 310. 

(0 TebbuU V. Selby, 0 Ad. Ss E. 786; 
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fully placed an obstruction in the road, per quod the plaintiff was 
injured (a?). 

Where a declaration by a reversioner alleged that the plaintiff was 
entitled to a right of way for his tenants over a certain close of the 
defendant, and that the defendant wrongfully chained and fastened a 
certain gate standing in and across the said way, and wrongfully kept the 
same so fastened, and so obstructed the way, whereby the plaintiff was 
injured in his reversionary estate, it was held that the declaration set 
forth a sufficient cause of action, and that the plaintiff’s reversionary 
interest might be injured by the acts complained of ( y). 

If the declaration is for the obstruction of a flow of water through 
a drain, it should set forth the right of the plaintiff to the flow of water 
through the drain, and that the defendant wrongfully obstructed it, by 
throwing therein large quantities of stones, soil, and rubbish, &c., as the 
case may be, stating the nature of the obstruction, whereby the lands 
of the plaintiff became flooded and greatly injured, and his crops of corn, 
hay, <&c., were damaged and destroyed, and the plaintiff was put to great 
expenses in draining off the water and restoring Ids land to a state of 
good cultivation, claiming damages {z), 

A declaration setting forth the plaintiff’s possession of a house, and 
alleging that the defendant wrongfully excavated beneath, or contiguous 
to, the foundations of the house, without leaving proper support for the 
said foundations, and thereby caused the house to fall ; or that he wrong- 
fully pulled down and destroyed the foundations of the house ; or that he 
dug beneath the house, and undermined it, so that the w'alls cracked, and 
the plaintiff was obliged to remove with his family, and hire another house, 
discloses a good cause of action (a). If it appears on the face of the 
declaration that the alleged wrongful act was done on the adjoining land, 
the declaration is not now demurrable, because it does not show any right to 
support from the adjoining land, unless it appears upon the face of the 
declaration that the alleged wrongful act was done by the defendant him- 
self, on his own land. If the defendant does not appear upon the face of 
the declaration to be the owner of the^ adjoining land, he is, primd facMy a 
wrongdoer; for, if a house is de facto supported by the soil of a neighbour, 
this is a sufficient title to the support against any one but that neighbour, 
or one claiming under him. A man who should prop his house up by a 
shore, resting on his neighbour’s ground, would have a right of action 
against a stranger who, by removing it, should cause the house to fall; 

(a?) Corby v. Hitt, 4 C. B., N. S. 656 ; 27 (*) 5 B. & 0. 221. 

Law, J., C. F. 818. And see Anther, (a) v. Taylor, 2 H. d; N. 829 ; 

ante, pp. 12, 68. Moybrd v. Bankinooo, 5 27 Law, J., Exch. 178. Bonomi t. Hot A- 
Q-B.684. AevM, ib. Q. B. 879 ; 83 Law, T. B., H. L. 

(F) Kidgm V. Moor, 9 G. B. 878. 881. 
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though he could have no action against his neighbour, if the latter took it 
away, and caused the same damage (5). 

If the damaged buildings are in the possession of tenants to whom 
they have been demised, and the plaintiff claims compensation for damage 
done to his reversion, the declaration should set forth that the buildings 
are in the occupation of certain tenants of the plaintiff, that the reversion 
of the said buildings is vested in the plaintiff, and that the plaintiff, by 
reason of his reversionary interest in them, is bf right entitled to have the 
buildings supported laterally by the adjoining land of the defendant, and 
showing that, by the wrongful withdrawal of the necessary support, the 
buildings became uninhabitable, and the plaintiff was injured in his 
reversionary estate (c). 

Declarations for an obstimction to the plaintiff^ s lights or privileged windows 
should set forth the plaintiff's possession of a dwelling-house, describing 
it by name and situation, and of certain windows belonging to the said 
dwelling-house, and that the plaintiff had a right to the free passage for 
the light and air across the defendant's land to the windows, and that the 
defendant wrongfully erected a wall or building so near to the windows 
that the light and air were prevented from passing to the windows, 
whereby they became darkened, and the dwelling-house of the plaintiff was 
rendered close, dark, and uncomfortable, and unfit for habitation, and the 
plaintiff was greatly incommoded in his possession and enjoyment thereof, 
and claims damages, <&c. When the declaration is for an injury to the 
plaintiff's reversionary estate, it should allege that the plaintiff was 
entitled to the reversion of the dwelling-house, and that, by means of the 
obstruction to the free passage of light and air caused by the defendant, 
the plaintiff was injured in his reversionary estate (d). 

What may he given in eviderwe under the plea of not guilty — Not guilty 
hy statute, — In actions for obstructions to the enjoyment of easements and 
profits k prendre, the plea of not guilty operates as a denial only of the 
obstruction, and not of the plaintiff's right ; and no other defence than 
such denial is admissible under that plea. All other pleas in denial must 
take issue on some particular matter of fact alleged in the declaration. 
If the facts stated in the inducement are not intended to be admitted, they 
must be expressly traversed and denied (e). When, however, the act 
complained of has been done in the exerci.se of some statutory authority, 
enabling the defendant to give the special circumstances of justification in 
evidence under the plea of not guilty,, the plaintiff's right to dp the act, 

(6) Jeffries v. WilUams^ 9 Exch. 800; 108. 

SO l^w, J., Exch. 14. Bihhey v. Carter, (d) Metrop, Assocn, v. Fetch, 0 C. B., 
7 Week Bep. Ex. 193. N. S. 504 ; 27 Law, J., C. P. 830. 

(c) Bonomi v. Backhouse, 33 Law, T. B. («) Reg. Gen. Hil. Term, 16 Viet. 1 Ell. 

^31 H. L. Bibhy v. Carter, 7 Week Bep. & BL, .App. Ixxxi. 
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in the exercise of the powers conferred npon him bj statute, may be given 
in evidence under the plea of not guilty, provided he has inserted “ by 
statute in the margin of his plOa (/). 

Traverse of the right — If the defendant denies the existence of the 
right claimed by the plaintiff, he must, as we have seen, traverse it in the 
very T^ords in which it is asserted in the declaration (ante, p. 13). Under 
traverse of the right, the defendant^ may show that the right was granted 
by a mere parol license or agreement, not under seal, and that the 
defendant, finding the exercise and enjoyment of the right troublesome 
and inconvenient, had revoked the license, or refused to perform the 
agreement, and had prevented any further exercise and enjoyment of the 
privilege (g). 

Plea of leave and license, — Under a plea of leave and license, it may 
be shown that the plaintiff, having an easement of light and air to his 
ancient windows across the defendant’s area, gave the defendant a parol 
license or permission to put a skylight over his area, and that the license 
had been acted upon and executed by the defendant, and the skylight built, 
and that the building of the skylight caused the injury of which the 
plaintiff complains (Ji), 

Evidence at the trial will, of course, depend upon the pleas upon the 
record. Under the plea of not guilty, the plaintiff must prove that the 
injurious act was done by the defendant, or by his procurement (t). If the 
existence of the incorporeal right is denied by the pleadings, the plaintiff 
must establish his title by proof of a grant, express or implied (ante, p. 27), 
or of uninterrupted user and enjoyment as of right (ante, pp. 4 1~53), for 
the full period required by the Prescription Act. If all the acts of user 
and enjoyment have taken place during the occupation of the land by 
tenants, their submitting to them will not, as we have seen, bind the 
owner of the land, without proof of his being also aware of them ; but, if 
the acts of user have been open and notorious, and have gone on for a 
great length of time, a jury may presume therefrom that the owner knew 
of them (^). 

All circumstances tending to show that no grant could have ever 
existed, or have lawfully been made, are, as we have seen, admissible in 
evidence, to show that there was no enjoyment as of right, within the 
meaning of the statute (ante, pp. 28, 41-47). When the plaintiff rests his 
claim to an easement upon the defendant’s land, upon a prescriptive title 
from twenty years’ enjoyment as of right, and without interruption for 

(/) Ante, p. 13 ; and post, ch. 20. And see ante, p. 53. 

(g) HewUns v. Shippam, 5 B. & C. 221. (t) Ante, p. 10 ; post, oh. 19, s. 1. 

Cocker V. Cowper, 1 G. M. & E. 418. (k) Davies v. Stephens, 7 C. & P. 570: 

Wood v; Leadbitter, 13 M. & W. 838. ante, p. 28. 

(A) Winter v. SrockweU, 8 East; 809. 
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the period of twenty years, the claim may be answered by proof of a license 
written, or parol for a limited period, falling short of the twenty years 
relied upon; for every time that leave is asked for and obtained, there 
is, as we have seen, a break in the continuance of the enjoyment (ante, 
pp. 60, 51). 

If the plaintiff proves a larger and more extended right than he claims 
in his declaration, the proof is n(^ objectionable on the ground of variance, 
provided the right claimed is included in the more extended right proved, 
and is not inconsistent with it (1). 

Proof of right of way . — Proof that the plaintiff has used a way for 
various purposes, whenever he required it, for twenty years, is jprtwd fade 
evidence of a right of way for all purposes, from which a jury may infer a 
general right ; but proof of user for one purpose, or for particular pur- 
poses, will not raise an inference of a general right (m). Proof of the 
exercise of a right of way for twelve years for all purposes, and for twenty 
years for the only purposes for which the defendant required it, is 
sufficient to establish the existence of a general right (n). When the 
right depends upon express grant, the nature and extent of the right are 
defined by the express terms of the grant. > When it rests upon user and 
enjoyment, the extent of the right is defined and limited by the extent of 
the user and enjoyment ; and it is, in general, a question for the jury 
in each particular case as to whether the evidence of user shows a general 
right of way, both for horses and carriages, and for all reasonable and 
necessary purposes, or only a restricted and limited right for a particular 
purpose (o). If the plaintiff has a right to go backwards and forwards 
with carts and carriages, and it is reasonable that he should have room 
to turn round, he will have a right to go on the adjoining land, if the 
road is not wide enough for the purpose; but what is a reasonable exercise 
of a right of way is a question for a jury (jp). 

Proof of a right to the free access of light and air . — The right to the 
free access of light and air across the adjoining land of a neighbouring 
proprietor may be established,' as we have seen (ante, p. 47), by proof 
of uninterrupted user and enjoyment for twenty years. But a right to 
the free access of light and air from uninterrupted user and enjoyment 
does not extend to open spaces of ground and yards, unless they adjoin an 
ancient windmill. Thus, where a saw-pit and timber-yard had been 
placed close to the edge of the adjoining property, it was held that the 
pit and yard might be darkened at any time, and the access of air thereto 

(l) Duncan v. Louch^ 6 Q. B. 914. (o) Ballard y. Dysotif 1 Taunt. 287. * 

(m) CawUng v. Higginton^ 4 M. & W. Bou>er v. HiU^ 2 Sc. 635. Brunion y. 

255. HaU, 1 G. & D. 207. 

(a) Darav. JTeafikeote, 25 Law, J.,£xoh. (j>) Dawkina y. Carlnnea^ 27 Law, J., 

245. £x!h. 44. 
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impeded by the erection of bnildings bj the adjoining landowner. But 
if the open space admits the wind to an ancient windmill, the owner 
of the open space cannot build OTcr it, so as to take the wind out of the 
miller’s sails {q). Thus, where one erected a house so high that the wind 
was stopped from the windmills in Finsbury Fields, it was adjudged that 
the house should be broken down (r). whera two' yards of the top of 
a new house prevented the wind from coming to a windmill, and the 
miller consequently could not grind his com, the Court ordered the two 
yards of the house to be taken off (s). 

Proof of obstructions to the access of light. — To establish a cause of 
action for an obstruction to the access of light and air to the plaintiff’s 
ancient windows, the plaintiff must prove a substantial privation of light, 
sufficient to render the occupation of his house comparatively uncom- 
fortable, or to prevent him from carrying on his business as beneficially 
and profitably as he had formerly done. The mere diminution of a ray 
or two of light will not suffice for the maintenance of an action (t). 
When the action is brought by a reversioner in respect of an injury to his 
reversionary estate, it must be shown that the obstruction is of such 
a nature as to cause a pennanent injury to the property (w). 

Proof of the right to an ancient weir and fishery in a navigable nVtfr.— 
The right to have a weir in the channel of a navigable river for the 
purpose of catching fish is, as we have seen, a right founded on grant or 
prescription (ante, p. 43); and the right to ancient weirs has in some 
instances been legalised by statute, although they totally obstruct the 
navigation of the river (a?). 

Proof of the servitude of maintaining and repairing fences. — The mere 
fact of an owner or occupier having repaired a fence does not, as we have 
seen, afford any ground for presuming that his land was burthened with 
the servitude of keeping up the fence for the benefit of his neighbour; 
because it is for his own benefit to keep up a fence for the piirposo of 
preventing his own cattle from straying from his land, and committing 
trespasses upon the adjoining land. If it be proved that the defendant 
had been threatened with legal proceedings, if he did not repair the 
fences, or that, if he did not repair, and the plaintiff became damnified in 
consequence of his cattle trespassing upon the lands of other persons, the 
plaintiff would look to him for compensation, and that the defendant then 

(q) Roberts v. Macovd, I Mood. Sb Bob. porker v. 8mUht d ib. 488. Pringle v. 

230. PTemhom^ 7 C. d; P. 878. WeUe v. Ody, 

(r) Winch, J., Tin. Abr. Nuisahce, G. ib. 410. 

10* (tt) Metrop, Aseocn. ▼. Petch^ 5 0. B., 

(s) Goodman v. Gore, 2 Bolle, Abr. 704, N. S. 604; ante, p. 64. 

pi. 28. Trahem's case, Godb. 283. (») Williama v. Wilcox. 8 Ad. & E. 

(i) Back v. Btacey, 2 G. & P. 460. 386. 



72 ACTIONS FOR DISTURBANCE OF EASEMENTS, BTC. [oHAP. 11. 

repaired, this would be some evidence of the defendant's being under 
a legal obligation to maintain and repair the fence. 

An allegation in a declaration that the defendant, by reason of his 
possession of a particular close, was bound to repair a fence dividing 
such close from the adjoining land, is proved by the production of a 
deed whereby the defendant has. jmdertaken the performance of that 
duty (y). 

Inadmissibility in evidence of statements arid declarations by a teruint 
in derogation of the title of his landlord, — You cannot,” observes Lord 
Campbell, admit in evidence the declarations of a tenant which de- 
rogate from the title of the reversioner. It would be very mischievous 
if it were in the power of a tenant to destroy a profit a prendre belonging 
to the land which he occupies, or to impose a servitude upon it. There 
is no difference in this respect between destroying an easement and 
creating one. If the tenant might say that the land enjoyed no right 
of way, he might also say that it was liable to an easement for taking 
water, or to a profit a prendre, turbary, or other common, and create 
evidence of servitude against the reversioner. The acquiescence of a 
tenant cannot prejudice his landlord (z), and, a fortiori^ his declarations 
cannot” (a). 

Of the damages recoverable in actions for the infringement of incorporeal 
rights (b), — Wherever the exercise or enjoyment of an incorporeal right 
has been obstructed, damages are, as we have seen, recoverable, though 
no actual or specific damage in point of fact can be proved ; for every 
unresisted obstruction to the enjoyment of the right would be evidence 
against the existence of the right, and therefore highly injurious to the 
party claiming it. Therefore an action may be maintained by a com- 
moner for an injury done to his common, without proving actual damage. 
And whenever there has been an obstruction to the exercise of a right of 
way, which, if acquiesced in for twenty years, would be evidence against 
the existence of the right, there is an injury, in respect of which 
damages are recoverable, although there is no proof of actual pecuniary 
damage (c). 

Where the occupier of a field, who had a right to have a fence 
separating his field from the adjoining land repaired at the expense of the 
adjoining occupier, took in the horse of a neighbour for the night, and 
the horse got through the boundary-fence into the servient tenement, 
and fell into a ditch and was killed, it was held that the occupier of 

(y) Bogle v. Tamlgn^ 6 B. & G. 838. (6) As to damages in general, see post, 

(z) Daniel v. North, 11 East, 872. ch. 20, s. 1. 

(a) Papendiek v. Bridgwater, h. Ell. Sc (e) Bower v. JBUL I So. 688 : 1 Binir. 
Bl. 177. N.c..6^; P08t,ch.21. , 
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the dominant tenement was entitled to recover the full value of the 
^oTse {d). 

In all cases of nuisance from obstructions to the free access of light 
and air to ancient windows (post, ch. 8), damages are recoverable by the 
reversioner, because the injury is an injury to a right; and if the 
reversioner were to be prevented from bringing his action during the 
existence of the lease, the testimony of the witnesses who could speak 
to the windows being ancient windows might be lost (e). 

When an action is brought by a reversioner for an injury to his 
reversionary interest, from a temporary obstruction of a eight of way 
theretofore used by the tenants and occupiers of his land, nominal 
damages only are, in general, recovered in the first instance, as the 
defendant is liable to another action every day that he continues the 
obstruction; and it is to be presumed that he will immediately remove 
it ; but if he persists in continuing the obstruction, and a second action 
is brought for the continuance of the nuisance, exemplary damages will 
be given, in order to compel him to abate it (/). 

(rf) Booth V. WiUon, 1 B. & Aid. fiO; Gifford, 4 Burr. 70a, 2143. 
ante, p. 46. (/) Hopwood v. iSchoJield, 2 Mood. Sb 

(e) Ld. Tenierden, C. J., Shadwell v. Hob. 35. 18 C.B. 715; 

ffuichinson, 1 M. & M. 352. Jesser v. 25 Law, J., C. P. 200; post, ch. 8, 8. 2. 
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CHAPTER III. 

OF NUISANCES AND INJURIES FROM TJBE NEGLIGENT USE AND 
MANAGEMENT OF REAL PROPERTY, AND FROM KEEPING 
FEROCIOUS ANIMALS. 


Section i . — Of nuUances and injuries 
from the negligent management of real 
property^ and from keeping ferocious 
animals — ^What amounts to a nuisance 
— Liability of landlords and occupiers 
of premises on which a nuisance exists 
—Offensive smells — ^Noisome trades — 
Noisy nuisances — Defilement of springs 
and streams— Dangerous premises — 
Obstructions in private and "public 
ways — Dangerous excavations — Un- 
guarded areas and cellar-doors — Steam^ 
engines and windmills adjoining high, 
ways — Obstructions in navigable rivers 
— ^Injiuies from the foil of ruinous 
buildings — Ruinous and defective 
fences — Negligent management of 
railway stations — Ruinous and inse- 
cure railway bridges, viaducts, and 


embankments Negligent manage- 
ment of canals and docks — Injuries 
to servants and guests from dangerous 
premises — Defective hoisting tackle in 
mines — Insecure scafiblding and lad- 
ders — Injuries from ferocious ani- 
mals. 

Section ii. — Of the abatement of nui- 
sances — Statutory remedies and penalties 
— Actions for damages , — ^Abatement of 
nuisances on private property, public 
thoroughfares, and navigable rivers — 
Nuisances from gas-works — Private 
injuries from public nuisances— No- 
tice before action Continuing nui- 
sances — Parties to actions for nuisances 
— Pleadings, defences, evidence, and 
damages recoverable. 


SECTION 1. 

OF NUI8ANOE8 AND INJURIES FROM THE NEGLIGENT USE AND MANAGEMENT OF 
REAL PROPERTY, AND FROM KEEPING FEROCIOUS ANIMALS. 

Of nuisances . — The tenn nuisance, derived from the French word 
nuvre^ to do^ hurt or to annoy, is applied in the English law indis- 
criminately to infringements upon the enjoyment of territorial and 
personal rights. A man may become responsible for a nuisance by 
erecting a building which overhangs the house or land of his neighbour, 
or by constructing a comice, or fixing a spout, or any projection which 
causes, or has a tendency to cause, an unnatural quantity of rain-water to 
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descend on his neighbour's house and land (g)] also by erecting and 
working a noisy smithes forge, or noisy workshops (A), or a stinking tallow- 
furnace, smelting-house, dye-house, lime-kiln, tan-pit, privy, or hog-sty (*), 
or making a cesspool, the filth from which percolates through the soil, and 
contaminates the water of his neighbour's well or spring (k)^ or burning 
lime or bricks, or erecting a glass-house or brew-house so near to a 
dwelling-house that the smoke and smell thereof enter the house and 
render it unfit for habitation (Z), or setting up a lime-pit for cleaning skins, 
or a dye-house, and letting the drainage therefrom run into a watercourse 
or pond, and corrupt the water, or destroy or deteriorate the fish and the 
fishing (m), or disturbing a decoy -pond by the firing of guns in the 
neighbourhood of the pond (n), or stopping or diverting water that used 
to run to another's mill (o). 

Nuisances from the non’-repair^ or from neglecting to cleanse sewers^ drains^ 
and watercourses . — Every occupier is bound to prevent the filth from his 
drains or cesspools from filtering through the ground into, his neighbour's 
house or land. It is a charge or duty laid on him of common right, for 
neglect of which he is answerable (p). Every grantee also of an artificial 
drain or watercourse constructed for the passage of water through the 
land of the grantor, for the use and benefit of the grantee, is bound to 
maintain and repair the drain and watercourse and keep it in proper order; 
and ‘if he neglects so to do, and the watercourse becomes obstructed so 
that the grantee's surplus water floods the land of the grantor, the latter 
is entitled to compensation in damages for the nuisance (9). 

The grantee of a right of passage for waste-water from his messuage 
or tenement, through a drain or watercourse in the land of the grantor, is 
guilty of a nuisance if he allows the foul water and filth from privies or 
water-closets to enter the drain; and the grantor of the easement or the 
owner of the land through which the right of watercourse extends may 
stop up the watercourse for the purpose of abating the nuisance (r). 
Every landowner who constructs a sewer on his own land, and uses it for 
the purpose of draining his own premises, is bound to keep the filth from 


{g) Penruddocii^t case, 5 Co. 205 ; 
BateiCs case, ib. 06. RegnoldM v. Clarke 
Fort, 212. Fag v. Prentice^ 1 C. B. b28. 

(/») BradUg v. Qillj Lutw. 09. EUmU 
son V. Feetham^ 2 Bing. N. C. 134. 

(i) Poynton v. Oill, Morley v. PragneU, 
Cro. Car. 510. Jones v. Powell, Hutt. 
130. Bliss V. HaUy 4 Bing. N. C. 183. 

(k) Norton v. SchfOleJield, 0 M. & W. 
660. 

(l) Walter v. Sejfe, 4 De Gex dc Sm. 
821 ; 20 Law, J., ch. 433. Jones v. 
Powell^ Palm. 539. 


(m) AldretPs case, 9 Co. 59a. 

(n) Keble v. Hickenngitt, 11 Mod. 74, 
130 ; 3 Salk. 9 ; Holt, 14. Carrington v. 
Taylor, 11 East, 571. 

ip) F. N. B. 184. 

(p) Tenant v. Golding, 1 Salk. 21. 

iq) Ld. Egremont v. Putman, M. is M. 
404, cited Bell v. Twentyman, 1 Q. B. 
775. JEToare v. Dickinson, 2 Ld. Baym. 
1568. Ante, p. 01. 

(r) CawkweU v. Russell, 26 Law, J., 
Exoh. 35. 
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this sewer from becoming a nuisance to the adjoining occupiers; and if, by 
reason of an original faulty construction of the sewer, the filth therefrom 
percolates through the soil and floods the cellars of the adjoining occu- 
piers, the landowner will be responsible for the nuisance, although such 
occupiers are his own tenants (s). But a landlord who builds houses, 
and constructs a sewer through his own land for the purpose of draining 
them, and makes drains from each house into the sewer, does not thereby 
render himself responsible to his own tenants ‘for the repair of the sewer, 
or for injuries that may be occasioned to them from overflowings of the 
sewer; for the grantor of an easement of a right of watercourse or passage 
for water through his land is not, as we have seen, bound to keep the 
watercourse in repair for the benefit of the grantee, unless he has by 
express contract taken that duty upon himself. It is the grantee of the 
easement who is bound to keep the drain or watercourse in proper order 
and prevent it from becoming a nuisance (ante^ pp. 31, 61). 

Nukamea from privies^ chimneys^ and manufactories — Liability of the 
landlord and occupier , — If a nuisance he created on premises, and a man 
purchases the premises with the nuisance upon them, though there be a 
demise for a term at the time of the purchase, so that the purchaser has 
no opportunity of removing the nuisance, yet by purchasing the reversion 
with the existing nuisance, he makes himself liable for the continuance of 
the nuisance. But if, after the reversion is purchased, the nuisance be 
erected by the occupier, the reversioner incurs no liability ; yet, in such a 
case, if there were only a tenancy from year to year, or any short period, 
and the landlord chose to renew the tenancy after the tenant had erected 
the nuisance, that would make the landlord liable. He is not to let the 
land with the nuisance upon it (f). 

A landowner who creates a nuisance upon his land, or purchases land 
with an existing nuisance upon it, cannot, by granting or conveying the 
land to another, get rid of his responsibility on the ground that he has no 
longer any control over the nuisance. Before his assignment over he 
was liable for all consequential damages ; and it is not in his power to 
discharge himself by granting it over ; more especially where he grants it 
over reserving rent, whereby he agrees with the grantee that the nuisance 
should continue, and has a recompense, viz. the rent for the same ; for, 
surely, when one erects a nuisance, and grants it over in that manner, he is 
a continuor with a witness. Suppose the. lessor or assignor had been 
seized in fee, and had erected this nuisance, and then infeoffed another 
oyer, he had conveyed this as a nuisance, and causa causes est causa causati. 
And if a wrong-doer conveys his wrong over to another, whereby he puts 


(f) Alston V. Grant, 8 £U. & Bl. 128. 


(/) LitUedale, J., 1 Ad. k £. 827. 
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it out of his power to redress it, he ought to answer for it. And it is ik 
fundamental principle of law and reason, that he that does the first wrong 
shall answer for all consequential tiamages ; and the original erection does 
infiuence the continuance, and it remains a continuance from the very 
erection, and by the erection, till it abated ” (u). 

If a landlord erects priyies in such a situation that the use of |hem 
must necessarily create a nuisance, and the privies are demised to tenants 
who use them aiid create a nuisance, the landlord will be responsible for 
the erection and continuance of the nuisance (a?). And whenever the very 
existence of the thing demised constitutes a nuisance, the landlord is 
responsible. This has been held to be the case where the thing demised 
consisted of a wall erected so as to impede the access to a publick 
market (^), or obstruct the access of light and air to ancient windows (z); 
a dam or mound of earth stopping up the channel of a river or watercourse, 
or keeping a mill-pond at an undue elevation (a) ; a dangerous excavation 
made by order of the landlord, and left unguarded and unfenced by the 
side of a publick thoroughfare (b). But if the landlord demises tenements 
and premises which are not in themselves a nuisance, but may or may not 
become a nuisance, according to the mode in which they are used by the 
tenant, the landlord cannot be made responsible for a nuisance created 
upon them by the tenant. He is not responsible for enabling the tenant to 
commit a nuisance, if he pleases. Therefore, where the landowner erected a 
coffee-shop with a low chimney under the plaintiff’s windows, and let the 
coffee-shop to a tenant who lighted a fire in the chimney, and created a 
great smoke, which penetrated the plaintiff’s dwelling-house, a^d caused 
a nuisance, it was held that the landlord was not responsible for this 
nuisance, as the tenant could have burnt coke or charcoal in the chimney, 
and have used the chimney without necessarily creating a great smoke, or 
might have abstained from making fires at all when the wind was in 
such a direction as to carry the smoke to the plaintiff ’s house (c). An 
occupier who uses premises demised to him so as to create a nuisance is, 
of course, always responsible for the consequences of his wrongful act 
(ante, p. 75). 

Nuisances from the defilement of spriwjs and running streams.— "W q have 
already seen that the right to have a stream flow in its natural state is 
an incident to the property in the land through which it passes, and that 
all may reasonably use the water who have a right of access to it. Every 


(m) Per Cur. RomeU y* Pnor^ 12 Mod. 
639. Ttwmpion v. Oibwn, 7 M. & W. 
462. 

(a;) Rex v. Pedly, 1 Ad. Ss E. 822. 

) Thompson v. Gibson, 7 M. 4: W. 


{z) W y. i¥ior, ante, p. 65. 

(а) Roll’s Abr. Nuisance, K. 2. 

(б) Leslie v. Pound, 4 Taunt. 649. 
Bishop V. Truetees Bed. Charity, 28 Law, 
J., Q. B. 215. 

(c) Rich V. Basterfield, 4 C. B. 805. 
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person, therefore, who throws dirt and rubbish into the stream so as to 
block up the channel, or defiles the water with gas refuse, and filth, and 
preTents the riparian proprietors and others from having the beneficial 
use of the water they have been accustomed to have, is guilty of a 
nuisance, and may be made responsible in damages (c^), unless he has 
gaii^d a prescriptive right to carry on an offensive trade on the river- 
bank, and corrupt the water (s) 

Nukances Jrtm offensive snulla and the exercise of noisome trades, — An 
action does not lie for the reasonable exercise of a necessary trade in a fit 
and convenient place, though the exercise of the trade be productive of 
annoyance to another. The occupier of every house comes to his house 
clothed with all the rights appurtenant to it, one of which, at common 
law, is a right to wholesome and untainted air; but the right of the owner 
of the house to have air unpolluted is subject to the necessities of the 
publick, which are superior to private rights ; so that if it can be shown 
that publick convenience requires the exercise of a particular trade of an 
annoying character in a particular locality, the private right must give way 
to the publick good. Take a new neighbourhood,*' observes Byles, J., 
“ where houses are just beginning to be built on the outskirts of London, 
and you find a clamp of bricks erected there for disposing of some brick- 
earth that lies there,— a temporary measure to get rid of the clay, — and 
one or two people in the neighbourhood are annoyed, it would probably be 
said that that was a reasonable and proper place in which to carry on the 
business, for if must be carried on somewhere; and, in this country, to find 
an open heath round which there is nobody living, you must go many 
miles from London ” (/). 

If the trade is proved to be a noisome trade, and the locality of it not 
to be a convenient and proper locality for the exercise of such a trade, the 
defendant may, nevertheless, establish a prescriptive right to the exercise 
of the ti-ade on the particular spot by showing that he has exercised it 
without molestation or interruption for the period of twenty years ( 5 ^). 
** It used to be thought, that if a man knew there was a nuisance, and 
went and lived near it, he could not recover, because, it was said, it is he 
that goes to the nuisance, and not the nuisance to him. That, however, 
is not the law now*’ (A). But if no prescriptive right be established, and 
the locality is not a fit and proper locality for such a trade, the exercise 
of it is a nuisance, though it be a necessary trade. A tan-house is 

(rf) Murgatroyd v. Bobinson, 1 Ell. & 27 Law, J., C. P. 207. 

Bl. 801 ; 2o Iiaw, J., Q. B. 083. {g) EUiataon v. Feethamf 2 Biug. N. C. 

(e) Ante, p. 43. Beaky v. Shaw, 6 184. Blm v. Hall, 5 So. 504. 

East, 214. (A) Byles, J., 4 C. B., N. S. 836; 27 

(/) BMe V. Barlow, 4 G. B., N. S. 384; Law, J., C. P. 208. 
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necessaiy, for all men wear shoes; and, nevertheless, it may be pnll^ 
down, if it be erected to the nuisance of another; in like manner of a glass- 
house; and they ought to be erects in places convenient for th^”(t). 

Noisy nuisances . — Quietness and freedom from noise are indispensable 
to the full and free enjoyment of a dwelling-house. Every person, there- 
fore, who blows a horn in the night-time in the neighbourhood of a dwjell- 
ing-house, so as to disturb the repose of the inmates, is guilty of a nuisance, 
and is responsible in damages, unless he can show some justification for 
the making of the noise (it). Every person, also, who erects a mill or a 
smith's forge, or any noisy machine, or carries on any noisy trade or manu- 
facture adjoining a dwelling-house, whereby the comfort and quiet of the 
house are destroyed, and the rest of the inmates disturbed at night, is 
guilty of a nuisance, and is liable to an action for damages, unless he can 
show that he has gained a prescriptive right to make the noise by twenty 
years' user and enjoyment (i). 

Nuisances resulting from the collection of crowds . — It is an old principle 
of law, that if a person collects together a crowd of people to the annoyance 
of his neighbours, that is a nuisance for which he is answerable. There- 
fore, where the defendant was in the habit of inviting persons into his own 
grounds to shoot pigeons, and the effect of that was that idle persons 
collected near the spot, trod down the grass of the neighbouring meadows, 
destroyed the fences, and created alarm and disturbance amongst the 
women and children in the adjoining thoroughfares, it was held that 
the defendant was guilty of a nuisance (?»). So, where the defendant 
descended in a balloon into the plaintiff's garden, and a number of persons 
rushed into the garden to render help and gratify their curiosity, and 
destroyed the plaintiff's hedges and crops, it was held that the de- 
fendant who had set the balloon in motion and caused the mischief was 
responsible for the injury (w). 

Nuisances and injuries from spring-gunsy man-^trapSy dog-spearsy engineSy 
and machines placed on land for the protection of gamCy or the punishment 
of trespassers , — By 7 & 8 Geo. 4, c. 18, it is enacted, that any person 

who shall cause to be placed (s. 1), or shall knowingly and wilfully con- 

tinue (s. 8) any spring-gun, man-trap, or other engine calculated to 
destroy human life, or inflict grievous bodily harm, with the intent that 
the same, or whereby the same, may destroy or inflict grievous bodily 
harm upon a trespasser, or other person coming in contact therewith, 

(i) Hide, C. J., Jones v. Powelly Palm. So. 174. Ante,p. 80. Soliau v. JDe Held, 
580. 2 Sim. N. S. 138. 

(k) Rex v. Smithy 0 SHir. 708. (m) Bex y. Moore, 8 B. & Ad. 188. 

(Z) Bradfey v. OiU, 1 Lutw. 60. EU (n) OifiZZe v. giran, 10 Johns. (U. S. B.), 

Ihteon V. FeetJumy 2 Bing. N. G. 134 ; 2 381. • 



82 OFNUISAKCBB — DAKaBBOUB ABBAS. [CHAP. XU 

of coke, vwithiu fifteen yards from any part of the sidd carriage-way or 
cart-way, unless the same shall be within some house or other building, 
or behind some wall or fence sufficient to screen the same from such 
carriage-way or cart-way. Penalties are imposed upon persons offending 
against the statute for each and every day that any such pit, shaft, wind- 
mill, steam-engine, gin, machine, or fire, shall be permitted to continue 
contrary to the provisions of the act. 

Penalties are also imposed (s. 72) upon persons playing at games on 
highways, to the annoyance of the passengers, or making fires, or letting 
off fireworks, pistols, or guns within fifty feet of the centre of the way, or 
laying things on the highway, to the interruption of persons travelling 
thereon, or suffering filth or any offensive matter to flow upon the highway 
from the adjoining premises, or in any way wilfully obstructing the passage 
of the highway. Provision is also made (s. 78) for the removal and 
abatement of all nuisances upon the highway. 

Dangerous excavations adjoining highways , — As persons are prohibited 
from sinking pits or shafts within the distance of twenty-five yards from 
any part of a carriage-way or cart-way, being a highway, it follows that 
any person who has sustained injuiy from the doing of the prohilfited act 
is entitled to an action to recover compensation in damages from the 
wrong-doer; and it is no answer to such an action to show that he had 
deviated from the highway, and was a trespasser upon the adjoining land 
at the time he sustained the injury; but when the excavation is made 
beyond the distance of twenty-five yards from the carriage-way, and does 
not immediately adjoin aaj footpath or publick place of passage where all 
persons have a right to go, and there is no obligation imposed upon the 
landowner on whose land the excavation has been made to fence it off, and 
the person falling into it would be a trespasser upon the intervening land 
before he reached the excavation, no action would be maintainable by the 
injured party {y). 

Where the occupier of a dangerous area adjoining a highway set up as 
a defence that the premises had been exactly in the same condition as far 
back as could be remembered, and many years before he took possession of 
them (^), Lord Ellenborough held that, however long the premises might 
have been in a dangerous state, the defendant, as soon as he took posses- 
sion of them, was bound to guard against the danger to which the publick 
had been before exposed; and that he was liable for the consequences of 
having neglected to do so, in the same manner as if he himself had origi- 

(y) Hardcastle v. South York, A?. Mail (z) Barnes v. Ward^ 0 C. B. 420 ; 10 
Co., 4 H. & N. 74 ; 28 Law, J., Exob. 139. Law, J., 0. P. 200. Jarvis v. J>«aii, 11 
Blyth V. Tnpham, Cro. Jao. 159. Barnes Moore, 354. 

V. XForaf, ante, p. 81. 
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nated the nnisanoe; that the area belonged to the honse^ and the law cast 
upon the occupier the du^ of rendering it secure (a). 

Obstructions in publick thoroughfares * — If one man wilfully interferes 
with the free right of passage of another along a publick highway, there 
is an injury to a right, and an action for damages is maintainable. And 
whenever a private injury has been sustained from an unauthorized 
obstruction in a publick thoroughfare, the injured party is entitled to 
compensation in damages. If one person wilfully and intentionally ruAs 
his carriage before another person’s carriage in a publick thoroughfare, ^ 
stopping when he stops, and going a-head of him when he goes on, and 
crossing his path, so as to prevent him from having the free and uninter- 
rupted use of the highway, and oblige him to pull up or slacken speed, 
for fear of a collision, the person so obstructing the publick thoroughfare 
will be guilty of a nuisance, and responsible in damages to the party whose 
free right of passage has been wilfully and unlawfully obstructed. There 
is, in such a case, an injury to a right, and substantial damages are reco- 
verable. Where, therefore, an omnibus company headed and tailed the 
omnibus of a private individual with the company’s omnibuses, and 
obstructed the highway with their vehicles, so as to create a nuisance, 
and interrupt the free passage of the thoroughfare, it was held that the 
omnibus company was responsible in damages to the private omnibus 
proprietor, who had been wilfully delayed and impeded in the exercise of 
his right to pass along the publick highway (b). 

If the occupier of a house or building adjoining a highway directs 
certain repairs to be done to his house, and it becomes necessary to 
excavate the earth, and remove stone, timber, and materials from the 
premises, and the excavated earth and materials are placed in the high 
road, in front of the house, with the knowledge and sanction of the occu- 
pier of the house, the latter will be responsible for the obstruction, 
although it was placed there by the servants or workmen of a builder or 
contractor. If, seeing the obstruction and the danger of it, and having 
control over everybody working upon his own land, and bringing materials 
out of his own house, he does nothing to prevent or abate the nuisance, if 
he silently acquiesces in the conversion of the highway into a place of 
deposit for materials brought from his own premises, there will be 
evidence to go to a jury of the things having been placed in the highway 
by his authority (c). 

So, by the civil law, every occupier of a house, whether he was the 


(a) Coupland v. Hardingham^ 3 Campb. (c) Bvrgest v. GTmy, 1 C. B. 591. Bush 

V. Sieinnum, 1 B. ft P. 408. EUis v. 
(5) Green v. Bond. Oeh. Omnih* Co* 85. Bheff. Gas Co. 23 Law, J., Q. B. 42 : 
Law, T.R., 8th Week Rep. 1880. post,8.2. 
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proprietor of it or a lessee, was held liable for damage caused by anything 
being thrown out of the house, or the premises belonging to it, into a 
street, or publick thoroughfare, or any other place. And the occupier 
was held responsible for the damage, if the thing was done by any of his 
family or domestics in his absence or without his knowledge (d). 

Nuisances from obstructions in navigable rivers, — The right of soil in 
arms of the sea and publick navigable rivers, which is primd facie vested 
in the crown, independently of any ownership in the adjoining lands, must 
in all cases be considered as subject to the publick right of passage, how- 
ever acquired ; and any grantee of the crown must, of course, take subject 
to such right. If, therefore, he places any obstruction in the bed of the 
river, which deprives another of his right of free passage along it, he is 
liable to an action for the private and particular injury to the indi- 
vidual (e). But if the obstruction lias not deprived any particular 
individual of his right of passage along the stream, or caused him any 
personal damage different from and independent of that which is sus- 
tained by the rest of the publick, an action for damages is not maintain- 
able, but the publick remedy, by way of indictment, must be pursued (/). 
If oysters and oyster-brood are so placed in a navigable creek or river, and 
in such masses as unlawfully to dimmish the depth of water, and obstruct 
the navigation, a shipowner or shipmaster is not by reason thereof justified 
in negligently or wilfully running his vessel upon the oyster-beds, and 
destroying the oysters, if there was abundance of room and water for the 
vessel to have passed up the river without going upon the beds {g). 

Obstructions in navigable rivers from sunken vessels — Duty of the owner 
of the vessel to take precautions to prevent accidents, — The owner of a ship, 
sunk in a navigable river by accident, without his default or misconduct, 
is not bound to remove the nuisance, if the vessel is totally submerged, 
and he has no longer the possession of it ; but if he has possession of the 
vessel, and exercises the dominion and control of an owner over it, he is 
bound to take all reasonable and proper care to prevent accidents to other 
vessels navigating the river, and must remove the obstruction with all 
reasonable diligence. This duty attaches to the ownership of the vessel 
for the time being, and will be transferred to a purchaser of the sunken 
vessel, who takes the wreck into his possession, and under his management 
and control (^). 

Injuries to land from the erection of groins^ sea-walls^ and defences^ causing 
the sea to make inroads on a neighbour's land, — Every proprietor of land 

(d) Doinat. Droit. Civ. liv. 2, tit 8, s. 1. (/) Dimes v. Petley^ 15 Q. B. 288. 

Pandect, lib. 0, tit. 8. Instit. lib. 4, tit. 5, (g) Mayor of Colchester v. Brooke, 7 

8 . 1. Q. B. 377. 

(e) Bose v. Groves, 6 Sc. N. B. 658 ; (A) White v. Crisp, 10 Exch. 812 ; 28 

post, 8. 2. Law, J., Exch. 317. 
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exposed to the inroads of the sea may erect on his own land groins, or 
other reasonable defences, for the protection of his land from the inroads 
of the sea, although, by so doing, he may cause the eea to flow with 
greater violence against the land of his neighbour, and render it necessary 
for the latter to protect himself by the erection of similar sea-defences. 

Each landowner has a right to protect himself, but not to be protected 
by others, against the common enemy*’ (i). 

Nuisances resulting from the negligent overloading of the floors of wars’- 
houses and buildings. — IfA)ne man overloads the floor of a warehouse with 
merchandise, so that the floor breaks and crushes the goods of another 
man in the floor underneath, the latter is entitled to an action for damages 
against the former. If the floor is ruinous, the occupier must take good 
care that he docs not put upon such ruinous floor more than it can well 
bear ; and if it will not bear anything, he ought not to put anything upon 
it to the prejudice of another. Where the defendant, who was the lessee 
and occupier of a warehouse, underlet a cellar beneath the warehouse to 
the plaintiff, and the defendant so over-burthened the floor of the ware- 
house with merchandise, that the floor gave way, and crushed the plaintiff’s 
wine in the cellar, it was held that the defendant was responsible for the 
injury, and that it was no answer to the action to say that the floor was 
ruinous, and that the defendant was not bound to repair it ; “ for ho who 
takes a ruinous house ought to mind well what weight he put into it at 
his peril, that it be not so much that another shall take any damage by 
it. But if the floor had fallen of itself, without any weight put upon it, or 
by the default only of the posts in the ctdiar which support it, with 
which the defendant had nothing to do, there the defendant shall be 
excused ” (Jc), 

Nuisances and injuries from the nm-repair of ruinous houses — Liability of 
the landlord and occupier, — As between the landlord and occupier of a 
house, or the landlord and tenant, there is no obligation upon the land- 
lord to keep the house in repair, in the absence of an express contract to 
that effect. If, therefore, the chimney of a house demised to a tenant 
becomes ruinous, and falls through the roof of the house, and injures the 
furniture and family of the tenant, the latter has no remedy against his 
landlord for the injury (1). But the landlord is responsible to the publick, 
and to the occupiers and proprietors of the adjoining property, if he 
demises houses which are in a ruinous state, and dangerous to the neigh- 
bourhood, either from original faulty construction, or from want of proper 

(a) Itex V. Commisaioners, Ac, 8 B. d; C. (2) Qoit y, Gandy, 2 El. ic Bl. 847 ; 23 
880. Law. J., Q. B. 1. 

(A) Edwards v. Halinder, Poph. 40. 
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and timely; repair (m). But if the houses or buildings are in good jepair 
and condition at the time of the demise, and subsequently become ruinous 
and dangerous to the neighbourhood, the landlord is not, it seems, 
responsible for the nuisance, unless he has taken upon himself the burthen 
of repairing and maintaining the premises during the existence of the 
lease (n), or has renewed the lease after the houses had become ruinous 
and in danger of falling (ante, pp. 76, 77). The occupier is also responsible 
for the nuisance ; and it is no answer for him to say that he is a mere 
^ tenant-at-will or upon sufferance, or has only a temporary or precarious 
interest in the premises, and is under no obligation to maintain and repair 
them ; for if he chooses to take the benefit of the occupation of premises, 
he must take them with the accompanying burthen of preventing them 
from becoming a source of danger to others. 

Thus, where the defendant was indicted for not repairing a ruinous 
house abutting upon a highway, and the indictment charged that the 
house was likely to fall down, and that the defendant occupied it, and 
ought to repair it, and the jury found that the house was ruinous and 
likely to fall, and that the defendant occupied it, but was only tenant-at- 
will, the Court held that he was nevertheless answerable to the publick for 
its dangerous condition (<?). But the liability of a mere tenant-at-will, in 
this respect, ought in reason to be confined to cases where he knew or 
ought to have known that the house was in a dangerous state, and chose 
to become and continue the occupier of it, with knowledge of its dangerous 
condition. All that the occupier is bound to do, in any case, is to shore up 
the building so as to prevent it from falling. He is not bound, as 
between himself and the publick or the neighbours, to put it into a state 
of repair. 

By the civil law, wherever anything hung out from a house happened 
to fall and injure another, the occupier of the house was held responsible 
in damages for the injury ; but if tiles fell from the roof from the effect of 
a storm, and the roof was in good repair, the occupier was not answerable 
for the accident. If the roof was out of repair, then the person bound to 
keep it in repair was guilty of a breach of duty, and was answerable for 
the damage to the party injured (p). 

Negligence in pilling down houses where one house adjoins and rests against 
another — Negligent excavatwns near the foundatums of buildings. — It is the 
duty of all persons to use duo care and skill, and take due, reasonable. 


(m) Ante, p. 77. Bex v. Pedlg, 1 Ad. 

A £. see. 

(a) Pagne v. Rogers^ 2 H. Bl. 349. Les- 
lie y. Pounds, 4 Taunt. 648. 


(o) Beg. V. Watts, 1 Salk. 857, 

Bomat liv. 2, tit 8, as. 1, 10, 
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and proper precautions in pulling down' houses and' walls which rest 
against, or are in contact with, an adjoining house or wall ; and if an injury 
is sustained from a neglect to exercise such care, skill, and precaution, a 
wrong is done, and the wrong-doer is responsible for the damage (g'). Jf a 
man negligently and carelessly excavates his own land close .to the 
foundations of his neighbour’s hous<e without giving the latter any 
warning, or giving him an opportunity of shoring up or protecting his 
house, the careless excavator will be responsible for the damage he 
occasions (r). But the duty of taking care does not arise where the 
excavator is ignorant of the existence of the thing which may be injured 
by the want of care. Thus, where a landowner excavated in his own 
land close to a cellar of his neighbour’s, not knowing of the existence of 
the cellar, it was held that he could not be made responsible for an injury 
to the cellar (s). 

Nuisances and injuries from ruinous party^walls. — If injury results from 
the non-repair of a party-wall, of which the plaintiff and defendant are 
tenants in common, and there has been a neglect of the duty to repair on 
the part of the plaintiff, as well as on the part of the defendant, the 
plaintiff cannot recover damages (f). 

In Fitzherbcrt’s Abridgement we read, “ that where there are three 
tenants in common, or joint tenants of a mill or house which falls to decay, 
and one will repair, but the other will not repair the same, ho shall have 
a writ de reparations faciendd against them, and the writ is such, &c. And 
so, if a man have a house adjoining to my house, and ho suffer his house 
to lie in decay to the annoyance of my house, I shall have a writ against 
him to repair his house in such form. ‘ Command A that, &c. he cause 
to be repaired his certain house in N, which threatens destruction to the 
nuisance of the freehold of B, im the same town, which he ought and hath 
been used to repair ’ ” (u). 

Nuisances and injuries from ruincus and insecure fences^ hedges^ and 
gates. — ^When lands are burthened by grant or prescription with the 
servitude of maintaining a wall, fence, hedge, or gate for the benefit of 
the adjoining land (ante, pp. '46, 47), the occupier of the ^rvient tenement 
will, as we have seen, be responsible in damages to the occupier of the 
dominant tenement if he allows the wall, fence, &c., to be ruinous and 
defective, so that cattle and sheep break through the fence and stray from 

iq) Trower v. Chadwick^ 3 So. 723 ; 3 Money v. OoyAer^ 4 C. & P. 165. Jonce 
Bing. N. G. 334 ; 8 Sc. 10. WaUere y. v. Bird, 5 B. 4; Aid. 837. , 

Pfiel. 1 M. & M. 365. Davie v. Bond, d («) Chadwick v. Trower, 8 Sc. 20 ; 6 
Bl. Rail. Co. 2 Sc. N. R. 74; 1 M. & Gr. Bing. N. C. 1. 

709. And see ante, pp. 7-9, 35, 36, 45, (0 Chauniler v. Robinson, 4 Exch. 163. 

46. (w) Fitz. Nat. Brev. 127; Co. Litt. 

(r) Dodd V. Holme, 1 Ad. & E. 506. 56b. Tbis writ was abolished by 3 & 4 

Bradbee v. ChrUe$ Hasp, 4 M. & Gr. 758. Wm. 4, c. 27, s. 86. 
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one tenement to the other. The occupier of the eervient tenement is 
entitled to the benefit of his field for turning in other people’s cattle as 
well as his own stock ; and if he takes in another man’s horse, and the 
horse^gets through a ruinous fence, which the adjoining occupier ought to 
have repaired, and falls into a pit on the adjoining land and is killed, the 
occupier who ought to have repaired the fence is, as we have seen, 
responsible for the full value of the horse to the occupier of the field from 
which the horse strayed (a?). 

Neglect of the statutory servitude imposed upon railway companies of keep- 
ing up and maintaining fences fbr the benefit of the adjoining landowners and 
occupiers, — The General Railway Act, 8 & 9 Viet. c. 20, which enacts 
(s. 68) that railway companies shall make and maintain fences for 
separating the land taken for the use of the railway from the adjoining 
lands, and preventing the cattle of the owners or occupiers thereof from 
straying thereout by reason of the railway, does not impose upon railway 
companies any greater liability in respect of the maintenance of fences 
than is imposed by the common law upon occupiers who are bound to 
maintain and repair fences for the benefit of the adjoining occupiers (fi). 
Railway companies, therefore, arc not bound to fence against trespassers 
upon the adjoining lands, and persons who are neither owners nor occupiers 
thereof. Where the plaintif[*’s sheep escaped from his own land into the 
adjoining close, and were trespassing there, and then passed on to the defen- 
dant’s railway, from defect of fences, and were killed by a train, it was held 
that the defendants were not responsible for the injury; for the plaintiff was 
not the owner or occupier of land adjoining the railway, and the company, 
consequently, was not bound to fence against him {z). And where cattle 
strayed into a highroad adjoining a railway, and through defect of fences 
got upon the railway and were killed, it Was held that the company was 
not responsible for the injury, as the cattle were trespassers on the high- 
way, and the owners of the cattle were not occupying the road with their 
cattle at the time they strayed, from the road on to the railway (a). 

But if cattle are passing along a highway under the care of the 
servants of the owmer, the latter is lawfully using the way, and is deemed 
to be a temporary occupier of the highway, and, consequently, an occupier 
of land adjoining the railway within the words of the statute, so as' to 
render it incumbent upon the company to maintain fences for the safety of 
his cattle so traversing the highway. Where a colt strayed from a field on 

(a?) lUioth V. FPtlson, 1 B. & Aid. 69 ; (*) Ricketts v. East k West Ind, 12 

mte, p. 66. C. B. 174. 

(y) Idanch, Sheff, d Line, Rail, Co, v. (a) 'Manch, Sheff, <t Line, Rail, Co, v, 

Wallis, 14 C. B. 224 ; 23 Law, J., C. P. 85; WalUs, 14 C. B. 224 ; 28 Law, J., C. P. 

ante, p. 46. 86. 
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to a publick road, and the servants of the owner of the colt went tn pursuit 
of it, headed it, and drove it back along the highway towards the field from 
which it had escaped, and the coH turned through an open gate into a 
coal-yard abutting upon a railway, and not fenced therefrom, and passed 
on to the railway, and was killed by a passing train, it was held that the 
railway company was responsible for the accident, as the owner’s servants 
were in the act of driving the colt home at the time it escaped through 
the open gate, and the colt was not then trespassing upon the highway (d). 
But there is no duty imposed by statute or by the common law upon 
railway companies to fence off from their railway their own yards and 
inclosures around their stations; and if cattle left in their yards stray 
therefrom, from the want of such fences, and get on the railway, and 
losses arise, the company is not responsible for such losses, unless it be 
shown that the cattle were under the care of the company’s servants, and 
that they had failed to take proper moans to prevent the cattle from 
straying (c). 

Nuisames and injurm from the negligent use and numagement of railway 
stations — Insufficient lights and guards, — It is not sufficient for the lights 
at the station of a railway company to be quite sufficient for the company 
and their own servants, who know the premises, and are perfectly conversant 
with the approaches. It must bo enough to guide and direct strangers 
who are wholly unacquainted with the locality. A degree of light which 
will enable a person who is familiar with a place to see all about him, 
and understand where he is, may not be sufficient to enable a person who 
is unacquainted with, or has an imperfect knowledge of, the locality, to 
find his way or to guard against danger. Railway companies are to 
light their railway,” observes Maule, J., not for their own servants 
alone, but for persons who have never been there before, and who may 
be in a great hurry to reach the train; and they are to light it so as to 
enable them to see their way. . . If they choose to allow people to^cross 
the line at the last moment, they should have a person to point out to 
passengers who are in a hurry the right course for them to take; or if 
they have not a man, they might have a board pointing to the direction; 
for they are bound to do what is needful for the safety of their passengers.” 
Where, therefore, the plaintiff, being on his retum-joumey with a return- 
ticket, and, having got to the wrong side of the railway, crossed the line 
to get to the return-train at a place where there was no proper 
crossing, there being no person to point out to him the proper cross- 
ing, and fell over a switch-handle, which he could not see for want of 

(6) Mid, Rail, Co, v. Dayhin^ 17 C. B. (c) Roherh v. Ot, West, Rail Co. 4 
120. C. B. 006 ; 27 Law, J.. C. P. 266. 
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ligbt, it ms held that the company was responsible for' the injuiy he 
sustained (d). 

But, in order to make ont a case of negligence, or of neglect of duty 
on the part of the company, it must be shown that they used or ma- 
naged their property in such a way as to render it likely to be a source 
of danger to their passengers, and persons lawfully using the station (e). 
It is not enough to show that they have doors opening upon the platform^ 
and steps leading from those doors, and that the plaintiff tumbled down 
the steps, without showing that the steps are more than ordinarily dan- 
gerous (/). Where rules are promulgated by a railway company for the 
management of a station, and injuries are caused by the servants of the 
company endeavouring to carry these rules into effect, the company is 
responsible in damages, unless the injured party brought the mischief 
upon himself by his own negligence ( g). 

Nuisances and injuries from ruinous and insecure railway-bridges^ viaducts^ 
and embankments, — Every railway company in the actual possession and 
occupation of its line of railway is responsible for the maintenance and 
preservation in a good state of repair of all its bridges, viaducts, and 
embankments, so that if any injuries are sustained cither by persons 
travelling along a highway under a bridge or viaduct, or by passengers 
travelling along the line from the ruinous and insecure state of such 
bridge or viaduct, the railway company will be responsible for the injury, 
whether it arose from their own neglect in not providing needful 
reparations, or from original faulty construction of the fabric by their 
engineer or contractor (A). But if a railway embankment has been 
injured by some extraordinary flood, and the rails give way, and the 
passengers are injured without any neglect or default on the part of the 
company, the company is not responsible for the injuries that may be 
sustained by the passengers (i). 

Ir^unesfrom the neglect of railway companies to erect and maintain bridges 
over highways, — By 8 & 9 Viet. c. 20, s. 46, it is further enacted, that 
if the line of railway cross any turnpike road, or publick highway, then 
(except where otherwise provided by the special act) either such road 
shall be carried over the railway, or the railway shall be carried over such 
road, by means of a bridge, to be maintained at the expense of the 

(rf) Martin v. Gt, Northern Rail, Co, 16 (y) Vose v. Lane, dk Tcrk Rail, Co, 2 H. 

G. B. 180 ; 24 Law, J., C. P. 209. Birket ^ N. 728 ; 27 Law, J., Exch. 240 ; post, 
y. WhMehaven June, 83 Law, T. B. 226. • ch. 4. 

(#) Burgees v. Ot, Weet, 32 Law,'T. B. (K) Ante, pp. 81. 82. Chester v. Holy. 

76. head BaU, Co, 2 Exch. 251. 

(/) Toomey v. Lond, A Br, Rail. Co, 8 (i) Withers v. North Kent Rail, Co, 27 

G. B., N. S. 146 ; 27 Law, J., G. P. 89. Law, J., EXoh. 417. 

Commany, E, C, R, Co, 5 Jur. N .S. 657. 
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company ; but it is provided that, ivith the: consent of two or more 
justices in petty sessions, it shall be lawful for the company to cany the 
railway across any highway other than a pnblick carriagerroad on the 
level. 

Of injuries from the negligent managment of fHxUway^tes placed across 
pMick carriage-roads . — When a railway crosses any turnpike-road, or 
publick carriage-road on a level, thb company must (8 & 9 Yict. c. 20, s. 
47), unless otherwise authorized by their special act, erect and at all 
times maintain good and sufficient gates across such road, on each side 
of the railway where the same shall communicate therewith, and employ 
proper persons to open and shut such gates, and keep them constantly 
closed across the road on both sides of the railway, except during the 
time when horses, cattle, carts, or carriages passing along the road shall 
have to cross the railway; and the gates must be of such dimensions 
and so constructed as, when closed, to fence in the railway, and prevent 
cattle or horses passing along the road from entering'npon the railway. 

Wherever this section of the statute, or one of a similar import, is in 
force, it imposes upon the railway company governed by it the duty 
of closing the gates across publick carriage-roads carefully against every- 
thing passing lawfully or unlawfully along the highroad. Where, there- 
fore, the plaintiff’s horses strayed from' his field into the highroad, and 
passed from thence through an open gate, and got upon a railway, and 
were killed by a passing train, it was held that the railway company was 
responsible for the loss, as the obligation to keep the gates closed 
imposed upon them the duty of closing them carefully against everything 
passing lawfully or unlawfully along the highroad (^). 

Negligent management of accommodation gates . — By 8 <& 9 Viet. c. 20, s. 
75^ it is further enacted, that if any person omit to shut and fasten any 
gate set up^at either side of the railway for the accommodation of the owners 
or occupiers of the adjoining lands, as soon as he, and the carriage, cattle, 
or other animals under his care have passed through the same, he shall 
forfeit for every such offence a sum not exceeding forty shillingl. 

No duty is imposed upon railway companies to watch and keep closed 
gates put up for the accommodation of an adjoining landed proprietor 
whose land extends along both sides of a railway. And where a railway 
company provides the adjoining landowners with keys for the gates, the 
company is not responsible for the destruction of cattle straying upon 
the Jine, in consequence of the gates being left open(Z) or insecurely 
fastened. And if the plaintiff had the means of making the gate secure, 
and neglected them, his own neglect in the matter will be a bar to the 

(A) Fawcett v. Tork 4 North Mid. Rail. (2) E1U$ v. Loud, d 8. W. jR.' Co. 2 H. 
Co. IB Q. B. 618. & N. 420 ; 26 Law, J., Exch. 340. 
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maintenance of an action against the railway company for the injury he 
has thereby sustained (m). 

Negligent rmnagemeiit of canafo.— Every canal company, so long as it 
keeps its canal open for the publick use of all who may choose to navigate 
it, is bound to take reasonable care that they may navigate it without 
danger to their lives or property (n). Every canal company is bound 
also to take all reasonable and proper^precautions for the protection of 
the publick, where the canal intersects publick thoroughfares. In such 
cases there is a common law obligation on the company to make and 
maintain sufficient bridges, with proper rails and lights, such as all persons 
passing along the highway can safely use. When the highroad traverses 
the canal by a swing-bridge, and the bridge is opened for the passage 
of boats and vessels, the company is bound to provide sufficient lights, 
or persons to watch and warn passengers, or to have some apparatus 
attached to the bridge itself, to protect passengers when the bridge is 
open, and prevent them from falling into the water (o). But if the canal 
has been demised to a lessee, who is in the actual possession and occupation 
of it, and who receives the toll for the use of it, it is not then the duty 
of the proprietors of the canal to maintain and repair the canal, unless 
the particular statute under which they are incorporated expressly 
imposes that duty upon them (p). 

Negligent management of docks, — A duty is cast upon trustees and 
commissioners who have the receipt of the tolls, and the possession and 
management of a dock vested in them, to forbear from keeping the dock 
open for publick use, when they kndw it cannot bo navigated or used 
without danger, whether the tolls are received by them for their own use, or 
in a fiduciary character; and if they keep the dock open, and allow the 
danger to continue, and invite vessels into peril, they will be personally 
responsible for any damage that may be sustained ( 17). 

Injuries to servants from the dangerous state of the premises on which they 
are employed — Dangers known to the master^ hut unknown and undisclosed to 
the servant— master who employs servants and workmen to work 
upon his land, house, or premises, is bound to take all reasonable 
precautions for their safety ; and if hidden and secret dangers exist 
upon his premises, known to him and unknown to his workmen, it is his 
duty to disclose them to the latter, that they may take precautions for 


(w) Haigh v. Lond, A North West, Nail, 
Co., 8th Week Rep., Q. B. 6. 

(«) Lane, Canal Co, v. I^arnahy^ 11 Ad. 
& £. 248. Om$ V. Trmtees Liv, Dock, 
27 Law, J., Exch. 321 ; 8 H. & N. 104. 

(o) Matileg v, St, Hel, Can, k Nail Co, 
2 H. & N. 640 : 27 Law, J., Exch. 164. 

(p) Walker v. Coer, 4 Exch. 800; 27 


Law, J., Exch. 427. As to the common 
law-duty of the actual occupier to keep 
his premises in such a state as not to be 
a source of annoyance to his neighbours, 
see ante, p. 76. 

(o) CHhhs V. TVuit, Liv, Dock, 27 Law, 
J., Exch. 821 ; 8 H. & N. 164. 
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their safety. If a master was to order his servant to tidse a lighted 
candle amongst packages known by him, but not known by the servant, 
to contain gunpowder, the master would be responsib^ for any injury 
sustained by the latter from the unknown danger and unexpected risk to 
which he had been exposed, but not if the servant accepted of the employ- 
ment knowing of the risk he ran. 

If a railway company employs workmen upon its tunnels, sidings, or 
stations, it is guilty of negligence if it conducts its traffic so as to expose 
the workmen to unexpected and unforeseen dangers, which they had no 
means of guarding against. If the company uses a siding adjoining a 
station for mending its carriages and wagons, the workman has a right to 
expect that he can continue his work in safety ; and if the business of the 
company at the station is so conducted as to expose him to unknown and 
unforeseen dangers, which he had no means of guarding against, the 
company will be responsible for any injury ho sustains therefrom (r). 

Exemption of the inmter from liability when the dang&i'om state of the 
premises is known to the servant. — But the master is not responsible for the 
dangerous state of his premises, if those dangers are known to the servant, 
and the latter has accepted the employment knowing of the attendant 
risks, and having an opportunity of guarding against them by his own 
vigilance and care. Where the plaintiff alleged that he had been hired 
by the defendant to perform at the defendant's tlieatre, and that on part 
of the stage there was a hole in the floor, along which the plaintiff had to 
pass in the discharge of his duty as a performer, and that it was the duty 
of the defendant to light the floor sufficiently, so as to prevent accidents 
to those who passed along it, it was held that no such duty was cast upon 
the defendant by the common law or by the contract. “ A person,” 
observes Erie, J., “ must make his own choice whether he will accept 
employment upon premises in this condition; and if he do accept such 
employment, he must also make his own choice whether he will pass 
along the floor in the dark, or carry a light. If he sustain an injuxy in 
consequence of the premises not being lighted, he has no right of action 
against the master, who has not contracted that the floor shall be lighted.” 
If the servant wishes the premises to be kept in any particular state with 
respect to lighting and fencing, he must provide therefor by express 
contract (s). 

If the workman is employed in the use of dangerous machinery 
funushed by the employer, and is, or professes to be, acquainted with the 
use of the machineiy, and the care requisite to be taken to guard against 

<r) Vose V. Lane. A York, Rail. Co. 2 Law, J., Ezeb. 825. 

H. & N. 728 ; 27 Law, J., Exch. 249. («) Seymour v. Maddox, 16 Q. B. 882. 

WilUams V. Clough, 9 K. & R, 258 ; 27 
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aecident, and, notwithstanding this, snstaina injnry from his own want of 
care and caution in the use of it, he has, of course, no ground of action 
against the employer (<). 

Injuries to workmen from defective hmeting-taxMe in minee^ and insecure 
ecaffoldmg and ladders, — It has been held, in a Scotch case in the House 
of Lords, that the owner of a mine is bound to exercise ordinary care and 
vigilance to keep the shaft of the mine in a safe state, and the machinery 
for lifting people from the mine, and 'lowering them into it, in a secure 
and sufficient state and condition And it is in all cases the master^s 
duty to be careful that his workman is not induced to work under the 
notion that the tackle, scaffolding, or rope with which he works is secure, 
when he knows, or has reasonable ground for believing, that it is unsafe 
and dangerous. If he interferes in the conduct and management of the 
work himself, he is bound to select sound and safe materials; and if he 
knowingly allows rotten timber, rotten poles, or rotten ropes to be used in 
the construction of a scaffold, and injury is sustained therefrom by his, 
servants or workmen, he will be responsible in damages {x). But if he 
does not in any way interfere himself, and employs a competent foreman 
to superintend the work, and select the materials, and the foreman selects 
unsound and unsafe materials, which cause injury to the workmen working 
under the foreman's directions, the master is not responsible, as the 
default is not in him, but in the foreman and fellow-servant of the 
injured workman, and the case then ranges itself with that class* of cases 
where it has been holden that the master is not responsible for injuries to 
one fellow-servant caused by the negligence of another fellow-servant in 
his, employ (y). 

Injuries to guests from the dangerous state of the premises of their host , — 
A man who invites and receives visitors at his house is under the same 
obligation and liability as regards them, in respect of unusual and 
unsuspected dangers on his premises, as he is towards his own servants 
and members of his family, and is not responsible for injuries arising h*om 
doors badly hung, and which are dangerous and unfit to be opened, unless 
he was himself aware of the dangerous state of the door, and. the guest 
was wholly ignorant of it (f). li the dangers are patent and visible, the 
visitor who comes to, and is received within, the house must share those 
dangers in common with the other members of the family. 

(/) Dtfneh V. Leach, S6 Law, J., Exoh. (y) Wigmore v. Jay, 5 Eaceh. 358 $ posi, 
zai, Bartotte Ifill Coal Co, y, Meid, 3 ch, 4. fTiUiam V. CUmgh, 3 H. & N. 

Macq. 258 ; 27 Law, J., Exoh. 825. aHffitha v. 

(fi) Brydon v. Stewart, 2 Macq. 34. Gidlow, ib. 404. FarweU v. Boston, dtc, 

{x) Roberts v. Smith, 26 Law, J., Exofa. Rail, Co, 8 Maoq» 316. 

819; a Hurl. 4; N. 218. Seniory. Ward, (z) Southcote v. Stanley, 1 H. at N. 
28Law.J.,Q.B. 247. 
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ExmpiSmofthedtfm^ aU legal liability ^here the injury hoe 

hem occasioned by the negligence of the plaintiff himself — K the negligence 
of the plaintiff himself or of his ^servants has been the proximate cause of 
the injury of which he complains, he has no ground of action (a). If, 
therefore, the plaintiff does not taike due and proper care to keep his cattle 
within bounds; if he or his servants leave gates open which they ought 
to have closed; or if he allows cattle to be driven across a railway by little 
boys who are unable or unlikely to exercise proper care and forethought, 
and in consequence thereof cattle sflly on the line and get killed, he 
cannot recover compensation from the railway company for the loss (5). 
Where a railway crossed an occupation-way for hcnrses and cattle, along 
which there was also a publick footpath, and the conq)any, not being 
aware of the publick footpath, never applied for the consent of justices for 
crossing the cattle-way on a level, but made their railway, and erected 
lofty gates on each side of the railway where it crossed the occupation- 
way, and gave keys of the gates to each of the adjoining occupiers who 
were entitled to use the occupation-road, and the plaintiff's servant, who 
was in the habit of driving the plaintiff's, cows daily backwards and 
forwards across the line, received a key from the company, and lost it, 
and after that fastened the gate by thrusting a piece of wood through the 
staple, and the gate being left open, two colts of the plaintiff's strayed 
from his field along the occupation-way, through the open gate, upon the 
line of railway, and were killed by a passing train, it was held to be a 
question for the jury whether the negligence of the plaintiff had con- 
tributed to the accident; and they being of opinion that it had, it was held 
that the defendant was entitled to a verdict (c). 

Where the plaintiff^ e right to recover damages is not defeated by his being 
a trespasser upon the land of the defendant — If the plaintiff has sustained 
injury from man-traps or spring-guns placed on tlie defendant's land, or 
from falling into an unfenced and unguarded pit or wrell sunk within 
twenty-five yards of any publick carriage-way, it is no answer to the 
plaintiff's claim for damages to say that he was trespassing on the 
defendant's land, and that the injury was caused by his own misconduct 
(ante, pp. 81, 82). If the defendant has, by putting strong-smelling, 
meats into traps on his land, tempted the plaintiff's dogs or cats to the 
traps to their destruction, it is no answer to say that the animals were 
trespassing on the defendant's land at the time they came to grief 
(ante, pp. 79, 80). 

(a) Post, ch. 9. (c) ElUt t. Ltmd, e B. W. Bail. Co, 0 

(h) Haigh v. Land, d North West. Bait H. & N. 409 ; 26 Law, J., Exeh. 349. 
(7o..8tb Week Bep. 6. 
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If tKe defendant makes a path to his house, and places unseen and 
unexpected dangers in or closely adjoining to the path, it is no answer to 
injured parties claiming compensation to say that they had no business 
to come upon the land (ante, pp. 81 , 82 ). So, if the defendant leaves a 
vault or area unfenced and unguarded, so close to a street or publick 
highway as to be dangerous to persons passing along the highway in the 
dark, or in foggy weather, it is no answer to a claim for damages by 
persons who have inadvertently fallen into the vault or Biesf whilst 
endeavouring to keep to the highroad, to show that there was an 
intervening strip of the defendant's land extending between the highway 
and the area, on which the plaintiff was trespassing at the time he fell 
into the pit ((f). But wherever a person designedly deviates from the 
highway, and commits a trespass,' in order to make a short cut across 
the defendant's land, and in so doing falls into an open, unguarded vault 
or cellar more than twenty-five yards distant from the highway (ante, 
p. 81 ), the defendant is not responsible for the injury (s). And whenever 
a person neglects to keep a proper watch upon his flocks and herds, and 
allows them to trespass on the highways and byeways and adjoining 
land, and the trespassing cattle get injured, the plaintiff, being himself 
in default, has no remedy for the injury he sustains (/), 

Nuisances and injuries , — The hewing of ferocious animals with knowledge 
of their dangerous propensities . — Whoever keeps an animal accustomed to 
attack or bite mankind, with knowledge of its dangerous propensities, 
is, prtmd facie^ liable to an action for damages at the suit of any person 
attacked or injured by the animal, without proof of any negligence or 
default in the securing or taking care of it. The gist of the action is 
the keeping the animal after knowledge of its mischievous propen- 
sities (jg). But a man is entitled to keep a ferocious dog for the protection 
of his premises, and to turn it loose at night. And, therefore, where 
the defendant kept a fierce dog for the protection of his yard, which was 
tied up all day and was let loose at night, and the defendant's foreman 
incautiously went into the yard after it had been shut up for the night, 
and the dog let loose, and was thrown down and bitten by the dog, it was 
held that he was not entitled to an action for damages {h). But a man 
has no right to put a ferocious dog in such a situation in the way of 
access to his house, that a person innocently coming there for a lawful 
purpose in the day-time may be* injured by it. And so with respect to a 

(rf) Bames v. Ward^ 9 CT. B. 892; 19 Q, B. 199; ante,p. 82. 

Law, J., C. P. 196 ; ante, jJ. 83 . m Ante, pp. 88, 89. 

(e) HatdeastU v. South York, ttc. By, May v. BurdnU, 9 Q. B. 110. 

Co, A H. & N. 74. Stone v. Jackeon^ 10 (A) Brock y, Copeland^ 1 Esp. 203. 
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footpath, though it be a private one, a man has* no right to put a dog 
with such a length of chain, and so near that path, that he could bite 
a person going along it (t). 

There is a difference between beasts that are feres mturcs^ as lions and 
tigers, which a man must always keep chained up at his peril, and beasts 
that are mamuetes TuUurcs^ and break through the ordinary tameness of 
their nature, such as oxen and horses. In the latter case, an action lies, 
if the owner has had notice of the mischievous quality of the beast. In 
the former case, an action lies withou^^such notice (k), “ If a man has 

a dog that kills sheep, the master of the dog, being ignorant of such 
quality, shall not be punished for this killing ; but if he has notice of 
the quality of the dog, it is otherwise ” (/). 

There is no distinction between the case of the keeping of an animal 
which breaks through the ordinary tameness of its nature, and becomes 
fierce, and is known by the owner to be so, and the keeping of one which 
is ferce natnrcB {m). If a dog has once bitten a man without provocation, 
or under circumstances which would not excite any dog of good temper 
to bite, and the owner has notice of it, it is his duty to chain up or 
muzzle the dog ; and if ho lets him go about, or lie at the door un- 
muzzled, and another person is bitten under similar circumstances, the 
owner of the dog will be responsible for the injury (n). It is not material 
whether the defendant is the owner of the dog or not. It is enough for 
the maintenance of the action that he keeps the dog; and the. harbouring 
a dog about one^s premises, or allowing him to be or resort there, is 
a sufficient keeping of the dog to support the action. As soon as a dog 
is known to bo mischievous, it is the duty of the person on whose 
premises the dog stands to send him away, or cause him to be 
destroyed (o). The same rule of law prevails with regard to a bull 
which is known to have run at a man, and to be therefore dangerous {p). 

Effect of putting up a notice to beware of the dog, -- The putting up a 
notice to beware of the dog will not exempt the owner of the dog from 
liability to a person injured, if it appears that the latter could not read, 
or did not in fact read, the notice. If the plaintiff was lawfully in a way 
leading to the house, and was, in point of fact, ignorant of the notice, and 
of the danger from the dog at the time he was bitten by it, ho will be 
entitled to compensation in damages (^). 


(0 Tindal, C. J., Sarch v. Blackhum, 4 
0. & P. 800; M. Si M. 508. CurtU v, 
ilfi7&,5C. &P.489. 

{k) Rex V. Huggins, 9 Ld. Baym. 1583. 
Jenkins v. Turner, 1 ib. 110. Mason v, 
KeeUng, ib. 608. 

(l) Vin. Abr. Actions H. pi. 8. 

(m) Jackson v. Smithson^ 15 M. Ss W. 


565 ; 15 Law, J., Exch. 811. 

(») Charlwood v. Greig, 3 0. & K. 48. 

(o) McKoike V. Wood, 5 C. & P..2. 

(p) Blackman v. Simmons, 8 C. & P, 
138. 

iff) Sarch v. Blackbum, M. & M. 507 ; 
ante, p. 81. 


H 



98 NUISANCES— FEROCIOUS ANIMALS. [cHAP. III. 

The circumstance dog being of a ferocious disposition, and being 
at large, is not sufficient to justify a man in shooting him. To justify 
such a course, the animal must be actually attacking the shooter at the 
time he uses his gun (r). 

Of the keeping dogs reputed to have been hUten by a niad dag, — If, by 
common report, a dog has been bitten by a mad dog, “ it becomes the 
duty of the owner of the dog so reputed to have been bitten to be very 
circumspect” in the keeping of it. Whether the dog said to be mad was 
mad or not may be mere matter of suspicion, and yet it is not enough for 
a defendant to say, “ I did use a certain precaution. He ought to put 
it out of the animal’s power to do further mischief” (s). 

Of injuries arising from the driving of ferocious animals along a publick 
thoroughfare. — Where the defendant’s bull, which was being driven along 
the publick streets, ran at a man with a red handkerchief round his neck 
and gored him, and the defendant, after the accident, was heard to say 
that the red handkerchief caused the mischief, as a bull would run at 
anything red, it was held that this was some evidence to go to a jury to 
show that the defendant knew that his bull was a dangerous animal. ** As 
the circumstance of persons caiTying red handkerchiefs is not un- 
common,” observes Pollock, C. B., ‘‘ and it is reasonable to expect that 
in every publick street persons so dressed may be met with, we think 
it was the duty of the defendant not to suffer such an animal to be 
driven in the publick streets, possessing, as he did, the knowledge that if 
it met a person with a red garment, it was likely to run at and injure 
him ”.(<). 

The following, laws respecting the keeping of ferocious animals, 
extracted from the Homan law, are not undeserving of attention. “ If 
an ox has a trick of pushing with his horns, and wounds any one, or 
causes any other damage, the master who has neglected to shut up the 
ox, or to give such warning that people might avoid him, shall be 
answerable for the harm he does.” 

“ Those who have horses or mules which kick or bite, must either 
warn people of their being vicious, or take care to have them well 
watched, otherwise they will be made liable for the damage they may do. 
If a dog, who has a trick of biting, is not tied up, or if he gets loose 
for want of being well looked after, and wounds any one, the master of 
the dog will be liable to make good the damage. But if a dog or other 
creature bites, or does any damage only because he has been provoked, 
he who has given occasion to the injury that has happened shall be 

(r) Jtforris v, Nugent, 7 U <fc P. 572. 483. 

Clark y. Webster, I C. & P. 104. (I) Hvdion v. Boheris^ 6 Exch. 609 ; 

(«) Ld. Kenyon, Jonee v. Perry, 1 Esp. 20 Law, J., Exph. 200. 
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accountable for it; and if he be the person who Baa sustained the injury, 
he is alone to blame. If the beast which has done the damage has been 
exasperated and stirred up b^ another beast, the master of the latter 
beast shall be accountable for the damage.” 

“ Those who have wild beasts — such as lions, tigers, bears, and others 
of the like kind — ought to keep them so that they can do no harm, and 
they are answerable for all damage that arises from their not being safely 
and securely kept ” (w). 


SECTION ir. 

OF THE ABATEMENT OF NUISANCES STATUTORY REMEDIES AND PENALTIES 

ACTIONS FOR DAMAQBS. 

Of the abatement of nuisances. — By the Nuisances Bemoval Act (18 & 
19 Viet. c. 121), various provisions are made for the abatement of 
nuisances affecting the publick health. Sect. 8 of this act defines what are 
to be considered nuisances within its provisions, and the second part of the 
statute enables summary proceedings to be taken before magistrates, who 
are empowered to make orders for the abatement or prohibition of the 
nuisance (a?). Various statutory powers for the abatement of publick 
nuisances are also given by the Smoke Prevention Act (16 & 17 Viet, 
c. 128), the Public Health and Local Goveniment Act (21 db 22 Viet. c. 
98), and by the Metropolitan Building Act, 1855 (18 & 19 Viet. c. 122), 
ss. 69-81, which provides for the shoring up and removal of dangerous 
structures situate in the metropolis and its neighbourhood, and for the 
recovery of the expenses from the owners and occupiers thereof (^). 

A man cannot, at the common law, enter upon his neighbour’s land, to 
prevent the commission of an apprehended nuisance, but he may justify a 
peaceable entry for the purpose of abating and putting a stop to an 
existing nuisance. Thus, where the plaintiff had set up poles on his own 
land, in order to build a house which, when erected, would be a nuisance 
to the adjoining dwelling-house of the defendant, and the latter entered 
upon the plaintiff’s land and prostrated the poles, to prevent the nuisance, 
it was held that the entry was wholly unjustifiable ( 2 ). But if H builds a 

(u) Domat. liv. 2, tit. .8, s. 2. 780. Labalmondihe v. Addison, 28 Law, 

(a?) Ex parte Mayor, dc. qf Liverpool, J., M* G. 25. 

4 Jur. N. S. 883. Reg, v. BaJtesnan, 27 ( 2 ) Eorris v. Baker, 1 Boll. Bep. 308^ 

Law, L, M. C. 95. ph 15. 

(y) Ldbaimondihe y. Front, 5 Jur. N. S. 
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house so near mine th^t stops my lights, or shoots the water upon my 
house, or is in any other way a nuisance to me, I may, after previous 
notice and request to remove the building, ^nter upon the owner’s soil and 
pull it down (a); provided the whole house is a nuisance. If part only of 
the house obstructs my lights and creates a nuisance, I am not justified in 
pulling down the whole building (b). 

Before an entry is made upon the land of another for the purpose of 
abating a nuisance, notice should be given tb the occupier of the land of 
the existence of the nuisance, and he should be required to abate it him- 
self (c); and the plea justifying the entry should contain an averment that 
notice was given to the plaintiff to abate the nuisance, and that he 
neglected or refused to do it, whereupon the defendant entered upon the 
plaintiff’s land and abated it himself, using no more violence than was 
necessary for the purpose (d). 

Where there is any immediate danger to life from the continuance of 
the nuisance, so as to render it unsafe to wait for its removal by the 
occupier, the injured party may at once enter and remove it; but the facts 
establishing the necessity should be set forth in the special plea. 

A distinction has been taken between nuisances of commission and 
omission ; and it is said that if the plaintiff was the original wrong- 
doer, and himself created the nuisance, it may be abated without notice ; 
but if the nuisance was levied by another, and the defendant succeeded to 
the possession of the locus in quo afterwards, then notice to remove it must 
be given and averred in the plea, in order to make out a justification (e). 
“ There is no decided case,” observes Best, J., “ which sanctions the 
abatement by an individual of nuisances of omission, except that of 
cutting the branches of trees which overhang a public road, or the private 
property of the person who cuts them. The security of lives and property 
may, however, sometimes require so speedy a remedy, as not to allow time 
to call on the person on whose property the mischief has arisen to remedy 
it; and, in such cases, an individual would be justified in abating a 
nuisance from omission without notice. In all other cases of such 
nuisances, persons should not take the law into their own hands, but follow 
the advice of Lord Hale, and appeal to a court of justice” (/). 

Where an encroachment had been made on a common, and a house 
built which obstructed the exercise of the right of common, it was held 
that, the commoner might, after notice and request to the wrong-doer to 


(а) Bex V. BoseweU, 2 Salk. 459. 

(б) James v. Hayward^ 1 W. Jones, 

221 . 

{ey, Perry v. Fitzhowe, 8 Q. B. 776. 

{d) Dames v. Williams^ 16 Q. B. 550 ; 
qmdiQdng Perry v. Fitzhowe^ 8 Q. B. 


757. 

(tf) Jones V. Williams, 11 M. & W. 
176. 

(/) Lonsdale v. Nelson, 2 B. A: 0. 
311. t 
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remove the house, pull it down, though the latter was at the tiine actually 
present in the house with his family (^). 

Abatement of nuisance arising from the exerme in excess of limited rights. 
— Where a party who is entitled to a limited right exercises it in excess, 
so as to produce a nuisance, and the nuisance cannot be abated without 
obstructing the enjoyment of the right altogether, the exercise of the right 
may be entirely stopped, until means have been taken to reduce it within 
its proper limits. “ Tlius if a man,” observes Alderson, B., “ has a right 
to send clean water through my drain, and chooses to send dirty water, 
every particle of the water may be stopped, because it is dirty.” So, if a 
man has a limited right to the use of a window, and he enlarges the 
window considerably, the person annoyed by the enlargement of the window 
may, by erecting a screen or barrier on his own land, stop up the whole of 
it. The party who is in that way prevented from the exercise of a limited 
right, because he has turned it into a larger claim, has no other resource 
than to reduce his window to a proper size, and then insist on his right to 
have it tolerated (/i). 

If a landlord has been content to allow the publick a limited right of 
way over his lands, and across a brook by a certain number of stepping- 
stones, the Commissioners of Highways have no right to widen the foot- 
path or the stepping-stones, or do anything to increase the publick 
accommodation, or enlarge the right of passage, without the consent of the 
landowner. If, therefore, the surveyor makes a bridge over a stream, in 
lieu of stepping-stones, or places flag-stones on the stepping-stones, the 
landowner has a right to remove them (i). 

Abatement of obstructions in pvhlick thw'ougkfares. — A private individual 
cannot, of his own authority, abate an obstruction in a publick highway, 
unless it does him a special injury; and he can only interfere with it 
as far as is necessary to enable him to exercise his right of passing along 
the highway. He cannot, therefore, justify doing any damage to the 
property of the person who has improperly placed the nuisance in the 
highway, if, avoiding it, he might have passed on with reasonable con- 
venience (h). To justify a private individual in pulling down a wall or 
destroying a fence, on the ground of its being an obstruction in a publick 
highway, it must be shown, not only that the wall or fence encroached 
upon the publick thoroughfare, but that the defendant was unable to 


{g) Davies v. Willuam, 16 Q. B. 546; 
20 Law, J., Q. B. 330. 

(A) CawkweVL v. BusseU, 26 Law, J., 
£xch. 34. 

(i) SutcUffe V. Surveyors, 4c. Bowerby, 


36 Law, T. B., Q. B. 7. 

(4) Dimes v. PetUy, 15 Q. B. 288. 
Davies y. ilfcmn,*10 M. 6? W.546. Mayor 
of Colchester v. Brook, 7 Q. B. 377. 
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Bujoy his right of passing along the road without the remoyal of the 
obstruction (Z). 

to the mvigatum of nawgabU rivers. — To justify 
a private individual in breaking down a weir or sluice, or removing an 
obstruction in the channel of a navigable river, it must be shown that the 
obstruction was of such a nature as to prevent him from passing up and 
down the river. If there was sufiGicient space left for him to pass with 
reasonaible safety, he cannot justify the removal of the obstruction (m). The 
4th statute 25 Ed. 3, c. 4, reciting that the common passage of boats and 
ships in the great rivers of England is oftentimes annoyed by the setting 
up of gorces, mills, weirs, stanks, stakes, and kiddles, provides for the utter 
destruction of all such as have been levied and set up in the time of Edward 1 
and after. It directs writs to be sent to the sheriffs, to survey, and inquire, 
and do execution thereof. The effect of this statute appears to be to 
legalize weirs which can be shown to have been erected prior to the 
time of Edward 1, although, from changes in the bed of the river, they 
may have the effect of totally preventing the navigation of the stream (n). 

Penalties have been imposed by statute upon all persons having charge 
of vessels who shall throw any ballast, gravel, earth, rubbish, or filth, 
into any navigable river, so as to tend to the injury or obstruction thereof; 
and the person having charge of the vessel will be responsible for the acts 
of the crew, and may be convicted of the offence and fined, though he was 
not on board at the time it was committed (o). 

Abatement of nuieancee — Pulling down rumm houses adjoining a publick 
thoroughfare. — The Metropolitan Building Act (7 & 8 Viet. c. 84, s. 40) 
authorizes the pulling down of ruinous buildings under certain circum- 
stances and contingencies, and provides (ss. 41, 42), for payment of the 
expenses by the owner, being the person entitled to the immediate 
possession thereof (p), and also by the occupier. 

Statutory remedies and penalties in respect of nuisances and injuries arising 
from gas-works. — By the statute 10 & 11 Viet. c. 15, for comprising in one 
general act sundry provisions to be contained in acts of parliament thereafter 
passed, authorizing the construction of gas-works for supplying towns 
with gas, penalties are imposed (s. 11) upon parties authorized by statute 
to construct gas-works, for delays in making good broken ground, and 
reinstating roads broken up by them, and removing rubbish ; and, in case 
of delay, the persons having the control or management of the street, &c., 

(Z) Bateman y. Black, 18 Q. B. 876; 329. 

21 Law, J., Q. B. 406. • (o) Michel v. Brown, 28 Law, J., M. C. 

(m) Ante, p. 101. East Co. Bail. Co. v. 68 ; 64 Geo. 3, c. 160, s. 11. 

JDorUng, 28 Law, G. P. 202. (p) Ex parte Overseers of Saffron HiU, 

(a) WilUams v. WUcox, 8 Ad. A E. 24 Law, J., M. 0. 66. 
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may do what is necessary to be done, and record their expenses from the 
persons authorized to construct the gas-works. A. penalty of 2002. 
is also imposed (s. 21) upon’ such parties, and upon gas companies, 
for corrupting streams, ponds, and drains with the refuse or filth of gas- 
works. It is recoverable for each offence, with full costs of suit in any of 
the superior courts (s. 22) by the person whose water has been fouled by 
the gas-washings or refuse, provided the action is brought during the 
continuance of the offence, or within six months after it shall have 
ceased. In addition to this penalty of 200/., a sum of 20/., to be 
recovered in like manner, is to be paid for each day during which gas- 
washing or refuse is allowed to flow into and foul the water, after the 
expiration of twenty-four hours from the time when notice of tlie offence 
(s. 23) shall have been served by the person whose water has been fouled ; 
and such penalty is to be paid to the latter. And whenever any water 
within the limits of the special act is fouled by the gas, a sum of 20/. is 
forfeited for every such offence (s. 25), and 10/. a-day for every day 
during which the offence shall continue, after twenty-four hours’ notice of 
the offence. By s. 29 of this statute, it is enacted that nothing in this or 
the special act contained shall prevent the undertakers (the persons 
authorized to construct the gas-works and make gas) from being liable to 
an indictment for nuisance, or to any other legal proceeding to which they 
may be liable, in consequence of making or supplying gas. The ordinary 
remedy by action for damages, therefore, is maintainable for a nuisance 
arising from gas-works, notwithstanding the existence of the penal clauses 
in this statute (q). 

Of actions for nuisances — Private injuries resulting from a pvhlick nui- 
sance, — Wherever a special or particular damage is sustained by a private 
individual from a publick nuisance, an action for damages is maintainable (r). 
It has been held that the prevention of customers from coming to a colliery 
by obstructing a public highway, per quod the benefit of the colliery was 
lost, and the coals dug up depreciated in value, was such a special and par- 
ticular damage as would enable the owner of the colliery to maintain an 
action for the private injury resulting from the publick nuisance (s). 

In an action for damages from the unlawful obstruction of a publick 
thoroughfare, the plaintiff proved that he carried on business as a book- 
seller in a shop abutting upon the obstructed thoroughfare, and that his 
customers consisted almost entirely of persons who had been in the habit 

{q) WiUes, J., Broadbenl v. Imp, Goa ( 5 ) Iveaon v. Moore, 1 Ld. Kaym. 486 ; 
Light Co,, 96 Law, J., Gh. 980. 1 Salk. Id ; Garth. 451. Green v. Lond, 

(r) SoUau v. De Held, 9 Sim. N., S. Gen, Omnih, Co,, 35 Law, T. R. 

145; 91Law, J.,Ch. 100. 
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of usiBg the thoroughfare, and that his business had materially declined 
in consequence of the obstruction, it was held that the injury thus sus- 
tained by the plaintiff was such as to entitle him to maintain an action 
, for damages, notwithstanding there might be many individuals on the 
same line of thoroughfare similarly damnified by the act of which ho 
complained (i). And where the plaintiff, in an action for damages from 
an obstruction in a publick navigable tidal river, declared that he carried on 
the business of an innkeeper in a house abutting upon the river, and that 
the defendant placed beams and spars in the water which floated back- 
wards and forwards with the tide, and obstructed the access to the house 
at certain periods, whereby the plaintiff’s customers were prevented from 
coming to his house to take refreshments, it was held that this was 
a specific particular damage resulting to the plaintiff from the publick 
nuisance, which entitled him to an action for damages (u). 

Where the plaintiff was navigating a publick navigable river with 
*his barges laden with goods, and the barges were impeded in their 
progress by a vessel which the defendant had wrongfully moored across 
the stream, and the plaintiff, in consequence of the obstruction, was 
compelled to unload his barges and carry his goods by land to their 
place of destination, it was held that the plaintiff was entitled to 
recover from the defendant all the expenses of the land-carriage of the 
merchandize (a*). 

No one can have an action for a nuisance or obstruction in a common 
highway without assigning some particular damage to himself individually, 
independent of the general inconvenience to the publick (y), 

a notice to abate or discontinue a nvisance should he givm before 
commencing an action, — If an action is brought against the originator of a 
nuisance, it is not necessary to demand the abatement or discontinuance 
of the nuisance before commencing the action. But if the action is 
brought against the mere continuer of a pre-existing nuisance, a request 
to remove the nuisance must be made before the action is commenced {z), 
A notice to abate or remove a nuisance, delivered at the premises to which 
it relates to the occupier for the time being, will bind a subsequent 
occupier (a). 

If a man commits a nuisance, and afterwards does away with it, and 
with all the effects of it, befpre action brought, the cause of action is 
extinguished (5); but the abatement of the nuisance is no defence in 

(0 Wilkes V. Hung, Market Co,, 2 Sc. (y) Chichester v. Ztf/Wrutoe, Willes, 7.3. 
446 ; 2 Bing. N. C. 281. {z) Penruddock's case, 5 Co., lOOb. 

(tt) Rose V. Groves, 0 Sc. N. R. 053 ; Winmore v. Greenbank, WiUes, 683. 
d M. Or. 61<3. (a) Salmon v. Renslev, R. & M. 189. 

(x) Rose V. Miles, 4 M. 4; S. LOl. (b) Bro. Abr., pi. 2. 
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point of law against a complaint for an antecedent injury. If damage has 
been sustained, the defendant is not the less* bound to compensate for that, 
because he has promptly and properly repaired his fault (c). 

Continuing nuisances . — The continuance of the nuisance is a fresh 
injury, for which another action may bo brought, and so, toties quoties, 
until the obstruction is removed (d). Parties may be liable for the con- 
tinuance of a nuisance which they themselves originally created, although 
they are not in possession of, or interested in, the soil on which the nui- 
sance exists ; and they have no right to enter thereon for the purpose of 
abating the nuisance (e). 

Of the parties to he made plaintiffs . — The actual occupier of lands and 
buildings incommoded and prejudiced by a nuisance is, in general, the 
proper party to maintain an action for damages. If the injured property 
is in the occupation of tenants to whom it has been demised, the landlord 
or reversioner has no right of action, unless the nuisance is of a permanent 
character, and necessarily inflicts a lasting injury upon the inheritance. 
It has been holden, for example, that the reversioner is not entitled to 
maintain an action for damages arising from the erection of a noisy \fork- 
shop, or a furnace and smoky chimney, in close contiguity to dwelling-houses 
in the occupation of his tenants, although the noise and the smoke render 
the houses uninhabitable, and the tenants give notice to leave ; for the oc- 
cupiers of the workshop and the furnace may be compelled, by proceedings 
on the part of the tenants, to discontinue the nuisance. The action,” 
observes Bramwell, B., should be brought by the tenant. It is said that 
the noises diminished the value of the premises. 1 do not agree to that. 
If the tenant is damaged by them to the value of lOZ., he will get 10?. com- 
pensation.” “ In order to give a right of action to the reversioner,” 
further observes Pollock, C. B., “the injury must be of a permanent 
nature. Here the hammering and noises may be stopped and the nuisance 
removed at any time” (/). If, however, the tenant actually leaves the 
premises, and the reversioner comes into possession, then an immediate 
injury accrues to him, in respect of which he has an immediate right of 
action. 

Where, on the other hand, a building was erected, the roof and eaves 
of which overhung the plaintiff's land, and discharged raii^-water thereon^ 
and the plaintiff brought his action for an injury to his reversion, the 
land being in the occupation of his tenants, it was held that he was 
entitled to recover, as the very existence of the building was a nuisance 

(c) Bell V. ^entyman, 1 Q. B. 774. (/) Mwnford v. Oafd. Wore, d Woltt. 

(d) ShadteeU v. Hulchinwn^ 4 C. & P. Bail. Co.y 1 H. & N. 9d. Simpsonv. Sa* 

833. vage, 1 C. B., N. S. 847 ; 26 Law, L, 

(e) Thompson v. Oibson, 7 M. & W. G. P. 60. 

460. 
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and permanent injury to the property, and would, if allowed to continue, 
impose a servitude thereon (g). 

When several persons have a joint interest in property injured by a 
nuisance, they ought all to be made plaintiffs in an action for the injury. 
Tenants in common, also, should join in an action for a nuisance done to 
their land (h). 

Of the parties to he made defefndants . — We have seen that the occupier 
of lands is in general responsible for the cCntinuance of a nuisance upon 
them ; and so is the landlord, if the nuisance existed at the time he demised 
them (*). Every person who does, or directs the doing, of an act which 
cannot be done at all without constituting and creating a nuisance, is per- 
sonally responsible, whether he was acting for himself, or for or on behalf, 
or for the benefit, of another, and whether he is a principal and employer, 
or a mere servant carrying into effect the orders of his master {k). But a 
steward, manager, or agent, who merely hires labourers for his master, 
and takes no part in the immediate creation of the nuisance, is not 
answerable for the nuisance (/). If the landlord of a house, under a con- 
tract with his tenant to whom he has demised the house, employs work- 
men to repair the house, the landlord is responsible for a nuisance in the 
house occasioned by the negligence of his own workmen, although the 
repairs are done at the instance and for the benefit of the tenant, and are, 
when executed, to be paid for by him (w). 

When a defendant is sought to be made responsible for a nuisance, 
not on the ground of his being the owner or the occupier of the land or 
premises on which the nuisance exists, but because he has ordered or 
directed the doing of an act in a publick thoroughfare, or a navigable 
river, or on the land of the plaintiff himself, which has created a nuisance, 
it must be shown that the relationship of master and servant exists 
between the defendant and the workmen who have personally done the 
act complained of, or that the workmen were acting under his immediate 
control and directions. If the execution of repairs to a dwelling-house, 
or the construction of a drain,' is intrusted to a builder or contractor, who 
exercises an independent employment, and selects his own servants and 
workmen, and has the immediate control and superintendence of the work, 
the owner of the house, who employs the contractor, is not responsible 
for the creation of nuisances in the publick thoroughfare, by the ne- 
gligence of the contractor’s servants, if he was ignorant of their unlawful 


. (^) Tucker v. Neumant 11 Ad. & E.40; 
ante, p. 64. 

{h) Bac. Abr., Joint Tenants, &c. K. ; 
ante, p. 10 ; post, ch. 19. 

(4) Ante, pp.76-77. Bishop v. Trustees 


Bed, Charity^ 28 Law, J., Q. B., 216. 

(Af) Wilson V. PetOf 6 Moore, 49. Witte 
V. Hague, 2 D. & K. 83. 

(l) Stone V. Cartfigkt, 6 T. B. 412. 

(m) LesUe v. Pounds, 4 Taunt. 648. 
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proceedings, and had no knowledge of the probable consequences of their 
acts (n). 

If any excayations or constructions, or works of any kind, are au- 
thorized to be done, oyer or across a publick thoroughfare, by priyate 
indiyiduals or a publick company, or by commissioners, and the works are 
lawful in themselyes, or can be done without injury to indiyiduals, and 
without creating any nuisance, and the parties directing the works to be 
executed employ a contractor to do the work, who selects the workmen, 
and has the entire conduct and management of the work, the parties so 
employing the contractor, and authorizing the execution of the works, 
are not themselyes responsible for nuisances or injuries arising from the 
incompetence of the contractor, or the negligent execution of the works 
by him, his seryants, or agentSj or for damage resulting from things 
done by the contractor or his workmen, which were neyer authorized 
or ordered to be done by the company or commissioners (o). 

Where certain commissioners, appointed under an act of parliament 
for the improyeraent of the nayigation of a canal, agreed with a con- 
tractor for the performance of certain works for drainage and carrying off 
the surplus waters of the canal, and the contractor, in the exercise of the 
powers conferred on the commissioners by the legislature, constructed a 
drain through the land of the plaintiff for the purpose of carrying off 
the waste water, and the plaintiff’s land was flooded in consequence of the 
defectiye and negligent construction of the drain, it was held that the 
contractor, and not the commissioners, was responsible for the nuisance, 
as the contractor was not the seryant of the company, but occupied 
an independent position, haying the selection and entire control of the 
workmen, and sole management of t>.e works (p). 

In this case the defective drain, causing the overflow of the water and 
creating the nuisance, was on the plaintiff’s own land. Had the nuisance 
arisen upon the land of the defendants, they would have been responsible 
for it (ante, pp. 75, 92). Where the defendants have employed a con- 
tractor to do an act which is unlawful in itself, or which cannot be done 
without creating a nuisance, then the act done by the contractor is in 
substance their act, and they are responsible for the consequences which 
naturally result from it (q). 

The action may be brought against all the persons doing, or ordering 


(n) Peachey v. Rowland^ 13 C. B. 185. 
Ip) KnigM v. Fox^ b Exch. 725; 20 
Law, J., Exch. 9. Overton v. Freeman^ 11 
C. B. 807 ; 21 Law, J., C. P. 52. Peachey 
y. Rowland, 13 C. B. 182 ; 22 Law, J., C. 
P. 81, qualifying Bu$h v. Steinhaxh 1 B. 
& P. 404. And see post,ch. 9, s. 2, Gox- 


TBACTOR AND SUB-OONTBACTOB. 

(p) Allen V. Hayward^ 7 Q. B. 900; 15 
Law, J., Q. B. 99. 

(g) Ellie V. 8heff- Qas Co., 2 Ell. & Bl. 
767 ; 23 Law, J., Q. B. 42. And see 
post, oh. 9, s. 2 ; ch. 19. 



108 KUISAKCE8 — ACTIONS FOR DABfAOES. [OHAP. III. 

the doing, of the wrongful act, as well as against the occupier of the 
land on wliich the nuisance exists ; but, instead of bringing his action 
against all jointly, the plaintiff may, as we have seen, sue one or more of 
them at his election (r). 

Declaratiom far nuisaruieB , — If the plaintiff complains of smoke or 
noisome smells and exhalations, or noises emanating from the defend- 
ant's laud, the declaration should set forth the plaintiff's possession of 
certain tenements adjoining other tenements in the occupation of the 
defendant, and the creation and continuance by the defendant of the 
nuisance on the land and tenements in his occupation, setting forth the 
nature of the nuisance, and alleging that the plaintiff was thereby dis- 
turbed and annoyed in the occupation and enjoyment of his property, and 
the property itself was deteriorated in value. If the plaintiff has been 
impeded in the exercise of his trade or profession, or any special damage 
has been sustained, it should be stated as a consequence of the wrong 
done, and the declaration should conclude with a claim of a specific sum 
for damages (a). 

If the injury of which the plaintiff complains arises from the fall 
of chimneys from the defendant's premises upon the plaintiff’s house, 
or from filth and rubbish being allowed to run down from the defendant’s 
premises upon the plaintiff’s land, the plaintiff may declare for a 
trespass upon his land, alleging that the defendant cast thereon large 
quantities of stones, bricks, and rubbish, night-soil, filth, or manure, as 
the case may be (f), and fiooded the plaintiff’s premises, and disturbed 
him in the occupation and enjoyment of his dwelling-house, or he may 
declare for the consequential injury arising from acts of commission 
or omission by the defendant on his own land. We have seen that the 
duty of cleansing and repairing drains used by the occupier of a house 
devolves upon such occupier, and not upon the landlord. A declaration, 
therefore, which merely alleges that the defendant is the owner and 
proprietor of the drains or the houses, and seeks to cast upon him, as 
such owner, a legal obligation to make good the damage ensuing to his 
neighbour from their foul or dangerous condition,, is bad on general 
demurrer, unless it shows some special ground for making the defendant 
liable as owner (n). 

Where the plaintiff declared that he was possessed of a cellar con- 
tiguous to the defendant’s privy, and parted by a wall, part of the 
defendant’s house, which the defendant, << debuit et solebat reparare,” and 

(r) Ante, pp. 10, 05 ; post, ch. 19. v. Rudd, 1 Stark, 58. 

(«) Ante, pp. 72, 78 ; post, ch. 20. (a) RusteU v. Shenton, 3 Q. B. 457. 

(<) Gregory v. Piper, 0 B. 0. 501. ChauntUr v. Robimon, 4 Exoh. 169. 
Tenant v. Oolding, 1 Salk. 21. Pickering 



SECT. 2.] DECLARATION OP THE CAUSE OF ACTION. 109 

that, for want of repair, the filth of the privy ran into the cellar, it was 
moved, in arrest of judgment, that this being a charge laid upon the 
occupier of the adjoining land, the plaintiff should have showed a title by 
prescription to have the wall kept in repair for his benefit, sed non allo- 
catur;” for it is a charge laid on the defendant of common right, which by 
law he is subject to. As one is bound to keep his cattle from trespassing 
on his neighbour's ground, so he must a heap of dung, if he erects it. 
“ Sic utere tuo ut alienum non laedas” (a?). 

A declaratioiT setting forth the plaintiff's possession of a messuage 
and land, and the defendant's possession of an adjoining brew-house, and 
that the defendant caused water to be conveyed from a certain spring 
through leaden pipes placed near the foundations of the plaintiff's house, 
and took so little care of the pipes, or so negligently used and managed 
them, that the water escaped from the pipes, and flooded the plaintiff's . 
house, and injured the foundations thereof, and caused the walls of the 
house to crack and give way, &c., discloses a good cause of action (y). 

When the plaintiff complains of the pollution of a stream, he should 
show that he was in the actual enjoyment of pure water, or that, by 
reason of his possession of a messuage or land, he had a right to the 
flow of a stream of water through his premises in its natural purity 
(ante, pp. 11, 66, 67), and that the defendant polluted it. If the injury 
has resulted from negligence on the part of the defendant, in not having 
properly fenced or guarded a hole or cellar, or dangerous excavation on 
his premises, the declaration should show that the defendant was the 
occupier of the cellar and premises; that the cellar closely adjoined a 
publick footway, and opened thereon, so as to be dangerous to persons 
passing along it, or that the hole or excavation was within twenty-five 
yards of a publick highway ; and that the defendant wrongfully suffered 
the hole to remain unfenced and unguarded; and that the plaintiff, whilst 
he was passing along the highway, or along the open unenclosed land 
adjoining the highway, and within twenty-five yards thereof, fell into 
the hole and was injured, and prevented from attending to his business, 
and was obliged to expend money in surgical attendance and advice (a). 

It is not necessary to state in the declaration that it was the duty 
of the defendant to do the act which he is alleged to have neglected to 
do, but the facts creating the^ obligation to perform the duty shdiild be 
set forth. The allegation of duty is useless where the declaration is 
insufficient, and superfluous where it is sufficient (a). 

(x) Tenant v. Golding^ 1 Salk. 21. (a) Metcalfe v. Hetherington^ 11 Exch. 

(y) Hoare v. Dtekinton, 2 Ld. Baym. 270. Seymour v. Maddox^ 16 Q. B. 831. 

1869. Southcote v. Stanley^ 1 H. & N. 247 ; 25 

(z) BUihop v. Trusteee Bedfd Charity ^ Law, J., Exch. 247. Gibbs v. Trust, Liv, 

28 Law, J., Q. B. 216. Bock, 8 H. 4; N. 164. 
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A declaration alleging that the defendant was a proprietor of a buiMing 
called, &c., used by the defendant for purposes of gain, that the plaintiff 
entered and paid for his admission, and that the defendant, not regarding 
his duty in that behalf, did not carefully and skilfully, and with proper 
strength and materials, construct and maintain the building and the 
staircase thereof, so as to be, for the purposes aforesaid, safely and securely 
used, and that by reason thereof, whilst the plaintiff was in the building, 
the staircase fell, and the plaintiff was violently thrown down and injured, 
discloses a good cause of action (5). 

If the grantor of a private way is bound, by express stipulation or 
prescription, to repair it, it is sufficient, in an action against him for 
neglecting to do so, to allege generally in the declaration that he, by 
reason of his possession of the close in which the way is, ought to repair 
it, and the special matter of the obligation may be given in evidence (c). 

Wlien the plaintiff complains of an injury to his reversionary estate, 
the declaration should allege that, at the time of the committing the 
grievance of which he complains, certain messuages, tenements, and land, 
with the appurtenances, were in the occupation of certain persons, as 
tenants thereof to the plaintiff, the respective reversions in the said 
messuages, <&c. being in the plaintiff, and that the plaintiff and his tenants, 
by reason of their interest in, and possession of, the said messuages or 
tenements, and land, of right ought to enjoy the use of the water of a 
certain well and pump, and that the defendant erected a cesspool so near 
the well and pump, that the water therein was contaminated and rendered 
useless by the oozing out of the soil and filth from the cesspool (d). 

Dechratiems for injuries from the keeping of ferocious animals , — In actions 
for injuries from keeping ferocious animals, the plaintiff must set forth in 
his declaration the mischievous propensity of the animal, the keeping of it 
by the defendant, with knowledge of such propensity, and the injury to 
the plaintiff ; but the plaintiff need not tie himself down to any allegation 
of the particular habits of the animal, and of the defendant’s knowledge 
of those habits. He may allege, generally, that the animal was of a 
ferocious nature, and unsafe to be left at large, and that the defendant 
knew it, and that he nevertheless permitted the animal to be at large (e). 
It is usual, however, to allege, that the animal was of a ferocious dis- 
position, and accustomed to attack or bite mankind, or sheep and animals, 
the subject of private property (/). 

It is not necessary to allege or prove any negligence or want of care 

{h) MraxUr v. Polytechnic ImtUutwny C. F., B30 ; ante, pp. 12, 07. 

Q. B. 1809. (e) Bartley v. ffarriman, 1 B. & Aid. 

. (e) Rider v. SmUh, 8 T. R. 766. 624. 

{(i) Metrop, Aeeocn, v. Petch^ 27 Law, J., (/) Jenhine v. Turner^ 2 Salk. 661. 



PLEADINGS PLEAS OF JUSTIFICATION. 


Ill 


SECT. 2.] 

in the keeping of the animal by the defendant (^). The injurious con- 
sequences to the plaintiff should be stated; and if any special damage has 
been sustained, it should be set forth on the face of the declaration. 

Of the plea of not guilty m ajctions for a nuisance,— In an action for 
a nuisance to the occupation of a house by carrying on an offensive trade, 
the plea of not guilty will operate .as a denial only that the defendant 
carried on the alleged trade in such a way as to be a nuisance to the 
occupation of the house, and will not operate as a denial of the plaintiff’s 
occupation of the house (h). In an action for forming a cesspool near a 
well, and thereby contaminating the water of the well, it was held that 
the plea of not guilty put in issue both the fact of the erection of the 
cesspool, and that the water was thereby contaminated (f). In actions for 
injuries from acts of omission, the fact that the injury was occasioned by 
negligence and misconduct on the part of the plaintiff, as well as by 
neglect of duty on the part of the dofenefant, is also admissible under the 
plea of not guilty (k). In actions for injuries resulting from the keep- 
ing of ferocious animals, with knowledge of their dangerous propensity, 
the plea of not guilty puts in issue both the fact of the ferocity of the 
animal and the defendant’s knowledge of it ; those two matters forming 
the substance of the wrongful act (f). 

Pleas justifying the foiling of the water of a stream under a prescriptive 
right to discharge into it the refuse of dye-houses and manufactmnes^ and the 
washings of mines , — When the plaintiff complains of the fouling and 
sending rubbish down a natural stream of water running through the 
plaintiff’s land, it is a good defence to plead that the defendant, at the 
time of the committing of the alleged injury, was the occupier of land, and 
of a tin-mine situate thereon, and abutting upon the stream, and that the 
defendant and all other occupiers for the time being of the land and tin- 
mine, for the period of twenty years next before the commencement of the 
action, enjoyed as of right and without interruption (w) the privilege of 
using the water of the stream for the purpose of working the tin-mine, 
and mining and washing tin-ore, and of fouling the water of the stream 
with sandstones and rubble and the washings of the tin-mine; and that 
the defendant, being the occupier of the land and tin-mine, did, in working 
the mine, and mining and washing the tin-ore, necessarily discharge into 
the stream sandstones and rubble, and did necessarily foul the water of 
the stream, and obstruct the channel and bed thereof (n). A plea of this 

{g) May v. Burdeit^ 9 Q. B. Ill ; 16 (A) Holden v. Liv, Qae 3 C. B. 1. 

Law, J., Q. B. 84. (0 Card v. Cas§^ 5 C. B. 622. 

ih) Reg. Gen. 10 Yiot. 1 £11. &; Bl., (m) Ante, pp. 41-52. 

App. Ixxxi. (n) Oarlyon v. Lovering, 1 Hurl. Ss 

(i) Norton v. Scholefeldt 0 M. & W. Norm. 789 ; 26 Law, J., Exch. 201. 

666 . 
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sort sets up a prescriptive right to the use of the water of the stream for 
the necessary working of the mine (ante, pp. 43, 44) ; but it is doubtful 
whether a plea which merely alleges a user as of right to throw cinders, 
scoriee, coal-dust, and the refuse of the ash-pit of a steam-engine into a 
running stream, so as to obstruct the channel and bed thereof, is a good 
plea, as it does not appear to set up a claim which might lawfully be made 
at the common law by custom, prescription, or grant to an easement or 
watercourse, or use of water within the* meaning of the Prescription 
Act (o). 

Pleas justifying tlie poisoning of the atmosphere with noxiotis smells and 
exhalations under a prescriptive right to carry on an offensive trade^ should set 
forth that the defendant and his predecessors, occupiers for the time being 
of the house, and premises, and ground-in the declaration mentioned, 
exercised and enjoyed for the^full period of twenty years next before the 
eommencement of the action, as of right and without interruption, the 
trade of, &c., in and upon the said premises, and thereby, during all that 
time, divers noisome smells unavoidably arose from the said premises, 
and extended themselves to the plaintiff’s land, and created smells thereon, 
and that the grievance complained of by the plaintiff was a user by the 
defendant of his premises for the purposes of such trade (p). 

Evidence at the trial, — Proof on the part of the plaintiff should be directed 
to the establishment of all the material allegations in the declaration in 
the order in which they are set forth, i.e, the plaintiff’s possession of a 
certain tenement adjoining another tenement in the occupation of the 
defendant, and the existence of a nuisance on the last-named tenement. 
When the plaintiff sues for a temporary nuisance (ante, pp. 78, 79, 105), he 
must show that he is the actual occupier of the property ^jured by the 
nuisance. When he sues as the landlord or reversioner of the property 
injured, he must prove that the nuisance was of a permanent character, 
damaging the marketable value of the property (ante, pp. 15, 64). The na- 
ture and character of the nuisance will have to be proved (ante, pp. 75-94) ; 
and it must be shown either that it disturbed and annoyed the plaintiff in 
the occupation and enjoyment of the property, or that the property was 
deteriorated in value. In actions for a nuisance arising from the carrying 
on of a noxious trade, the questions for a jury are, was the nuisance such 
as to make the enjoyment of life and property uncomfortable ? and, if so, 
was the place on which the trade was carried on a proper place for the 
exercise of such a trade (q) ? 

(o) Murgairoyd v. Bobinaon, 2, Ell. 1 Smith's Leadg. Cas. 21T. 

Bl. 891; 26 Law, J., Q. B. 288; ante, (q) Jffole v. Barlow, 27 Law, J., C. V, 
p. 89. 206 ; ante, p. 76. 

(p) FUg/a V. JTunnas, 10 A<|. & E. 590. 
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In order to make the defendant responsible for the nuisance, it must 
be proved, either that he was the actual occupier of the land or tenement 
on which the nuisance existed, or that he had authorized or directed the 
doing of the thing which created the nuisancei. Proof of the exercise of 
acts of ownership over the tenement on which the nuisance exists, such as 
paying the wages of workmen employed there (r), locking the doors, or 
chaining the gates at night, or giving orders that it should be done, 
posting bills in the windows, or paying a woman to open the shutters and 
air the house, will be sufficient primd f<me evidence of actual or constructive 
occupation ; and any declarations or admissions by the defendaut tending 
to show that the tenement on which the nuisance exists belonged to 
him, or was under his control, will, of course, be evidence against, him (s). 
Proof that the defendant has received rent for the use of a wall-building 
or pavement, and has previously repaired it when it required repairs, has 
been held sufficient to render the defendant responsible for a nuisance 
existing thereon {t). 

If the plaintiff complains of a nuisance arising from the non-repair of 
drains and sewers, it must be shown that the defendant had the use and 
occupation of the drain and sewer. Proof that the defendant occupies'the 
land through which the sewer runs docs not cast upon the defendant the 
duty of cleaning out the sewer or repairing it, or preventing it from 
becoming a nuisance. It does not follow, from his being the occupier of 
the land through which the sewer runs, that he has the occupation and 
use of the sewer. Ho may never have used it or occupied it, and may 
have no power to touch it, or interfere with it in any way (w). llie 
parties who have a right to use the sewer, and who exercise that 
right, are in general bound to cleanse the sewer, and repair it, and 
prevent it from becoming a nuisance, unless the duty of so doing is 
imposed on others by express legislative enactment (ante, pp. 31, 61, 
75). 

If the defendant is not in the actual occupation of the premises on 
which the nuisance exists, but it is sought to make him liable, on the 
ground that he demised the premises with the nuisance existing upon 
them, it must bo proved that the nuisance was in existence at the time of 
the demise (ante, pp. 76, 77). If it is sought to make him liable for 
injuries arising from dangerous excavations, pits, or holes on premises 
demised by him, or from the fall of ruinous buildings in the occupation of 
his tenant, it must be shown that the holes and excavations existed, and 

% 

(r) Jarvis v. Dealt, 11 Moore, 359. Law, J., Q. B. 215. Payne v. Rogers. 2 

(s) Sybray v. JFhite, I M. & W. 440. ‘ H. Bl. 349. 

(/) Bishop V. Trustees Bed, Chariiy^ 28 (») Post, ch. 5. 
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that the buildings were ruinous and dangerous to the public at the time 
he let them (ante, pp. 85, 86). If the action is brought against the ' 
occupier of ruinous buildings, which have fallen down and injured the 
plaintiff, a primd facie case will bo established against the defendant, 
merely by proving that ho was in the actual or constructive occupation of 
the property at the time of the injury ; and it will be for the defendant 
to show, if he can, that he was a mere tenant-at-will, and had no know- 
ledge of its ruinous or dangerous condition; or that before the buildings 
fell he ceased to occupy them, and gave up possession to the landlord 
(ante, pp. 85-88.) 

If the defendant is charged with acts of omission, non-feazance, and 
neglect of duty, the facta creating the duty must be proved, and the 
defendant’s neglect established. If the injury arises from the non-repair 
of party walls or fences, it must be shown that the defendant was bound by 
contract, prescription, or statute, to repair or fence (ante, pp. 46, 71, 88). 
If it arises from the negligent use and management of buildings, stations 
(ante, pp. 89, 90, 110), or railways (ante, pp. 88-93), or canals (ante, p. 92), 
or docks (ante, p. 92), it must be shown that the defendants were in the 
occupation of the property upon which the dangerous nuisance existed, 
and had dominion and control over it. If the injury arose from tho 
dangerous state of premises on which the plaintiff was employed as a 
workman, it must be shown that the danger was latent and unknown to 
the workman, but well known to the employer (ante, pp. 92-94). If it 
arose from defective hoisting-tackle in mines or insecure ladders, it must 
be shown that the defendant knew that the tackle was insecure and unht 
to be used, and that the plaintiff had no knowledge of the danger he in- 
curred by using it (ante, pp. 93, 94). If the plaintiff complains of injuries 
from the dangerous state of premises in the occupation of the defendant, 
and to which he had come on the invitation of the defendant as a guest, he 
must show that the danger was of an unusual and unexpected character, 
the existence of which was wholly unknown to the plaintiff, but was well 
known to the defendant (ante, pp. 81, 94, 110). 

In actions for injuries for keeping ferocious animals, the plaintiff 
must prove that he has been bitten or hurt, or has sustained some actual 
damage from the ferocity of the animal, and that the plaintiff kept or 
harboured the animal with knowledge of its savage disposition (ante, 
pp. 96-99) ; but it is not necessary to allege or prove any negligence or 
want of cai*e in the keeping of it (ante, p. 96). If the plaintiff has not, by 
his declaration, tied himself down to proof of some particular mischievous 
propensity on the part of the animal, it is snlBcient for him to prove, 
generally, that the animal was of a ferocious nature, and given to bite, and 
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that the defendant knew it (a?). Where a dog was proved to be of 
a savage disposition, and that the defendant had warned a person to 
beware of the dog, lest he should be bitten, it was held that this was 
evidence for a jury of the defendant’s knowledge of the nature of the 
beast (y). 

Proof of an offer on the part of the defendant to make compensation 
to the plaintiff is some, but very slight, evidence, against the defendant, as 
the offer may have been made purely from charitable and praiseworthy 
motives, and not as admitting any consciousness of wrong or of legal 
liability in the matter. Where the defendant, being told that his dogs 
had killed three of the plaintiff’s cattle, said, that if they had done it, he 
would settle for it, it was held that this promise to pay, or settle for the 
damage done, was some evidence for a jury of knowledge on the defendant’s 
part of the savage disposition of his dogs. “ But though,” observes the 
Court, “ we think, strictly speaking, it is a fact to go to the jury, yet 
it ought to have little or no weight at all with them” (^); and Lord 
Ellenborough held that such an offer was no evidence at all of the 
scienter (a). 

Eoideme for the defence. — Where the plaintiff sues for a nuisance, 
arising from the exercise by the defendant of a noxious trade, in the 
vicinity of the plaintiff’s dwelling, the defendant may, as we have scon, 
exonerate himself from liability by showing that the trade was a necessary 
trade, and that it was carried on by the defendant in a suitable and proper 
locality for the exercise of such a trade (i). If the defendant has 
put a plea of justilication on the record, he must prove the material 
averment of his plea, and show how his right to create the nuisance arises 
(ante, pp. 43, 44, 111, 112). 

Under the plea of not guilty, the defendant may, as we have seen, 
show that the injury was occasioned by the plaintiff’s negligence and mis- 
conduct, as well as by the default of the defendant, and so defeat the 
plaintiff’s claim for damages (c). If it be shown that the defendant was 
a wilful trespasser upon the land of the plaintiff, and must have known 
that he had no right to be there at the time he sustained the injury of 
which he complains, his claim for damages will, in general, be defeated. 

Damages recoveraSlt. — For every nuisance, the continuance of which 
would inflict permanent injury upon premises demised to a tenant, and 
diminish their value in the market, damages are recoverable by the rever- 

{x) Hartley v. HaUiwellt 2 Stark, 212 ; (a) Beck v. Dyeon^ A Campb. 198 ; and 

ante, pp. 90-98. see post, ch. 20. 

(y) Judge v. Cox, 1 Stark, 280. {b) Hole v. Barlow^ ante, p. 78. 

iz) Tlmrn V. Morgan^ 2 C. M. & R. (c) Ante, pp. 95, 96. Tuffy. Warman, 
002. 27. Law, C. P. 322 ; post, ch. 0, s. 1. 
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sioner in respect of the injury to the inheritance, as well as by the tenant, 
in respect of the immediate residential injury. Thus, where the subject 
of complaint was, that the defendant had fixed a spout to the eaves of his 
house, which poured rain-water into the plaintiff’s yard and made it damp, 
it was held that this was an injury of a permanent nature, which entitled 
the plaintiff to damages, although the yard was in the occupation of a 
tenant But where an action is brought by a reversioner to recover 
damages in respect of an injury to his reversionary estate in certain lands 
and premises, by reason of a nuisance committed by the defendant, the 
diminution in the saleable value of the premises is not the true criterion 
of damage, because every day that the defendant persists in continuing 
the nuisance, ho renders himself liable to another action. Nominal 
damages arc generally given in the first action ; and then, if the defendant 
persists in continuing the nuisance, and another action is brought, and a 
verdict is obtained against him for continuing the nuisance, the jury 
generally give exemplary damages, to compel an abatement of the 
nuisance (e). If, however, the jury choose to give substantial damages 
in the first instance, there is nothing to prevent them from so doing (/). 

Wherever the nuisance was, in its commencement, an injury to the 
reversion, on any ground whatever, the continuance of the nuisance must 
be so likewise, and an action is maintainable by the reversioner, toties 
quoties, until the nuisance is abated (g). In all cases of continuing 
nuisances, the jury cannot lawfully give damages in respect of any injury 
subsequent to the day of the commencement of the action ; for every day 
that the nuisance continues tliere is a fresh cause of action, in respect of 
which further damages are recoverable. 

If the plaintiff’s house has been thrown down by reason of the negli- 
gence of the defendant or his servants in pulling down an adjoining house, 
the jury ought not to give as much in damages as would be sufiicient to 
build a new house, but should make a reasonable and proper allowance for 
the benefit which the plaintiff would receive by having a new house instead 
of an old one. Lord Kenyon likened a case of this sort to the case of 
marine insurances, where an allowance of one-third new for old was always 
made (/^). 

In actions for injuries from keeping ferocious animals (ante, p. 96) 
the plaintiff is entitled to recover substantial damages in respect of any 
bodily anguish he has endured, together with the expenses of surgical 

(d) Tucker v. Neuman, 11 Ad. & E. (/) Cresswell, J., 18 0. B. 712. 

41. (^) Shadwett v. Hutchinson, 2 B & Ad. 

(«) BatlUhill V. Reed, 18 C. B. 714 ; 25 97 ; ante, p. 105. 

Law, J., C. P. 290. (A) Lukin v. QodsaU, 2 Peake, 15. 
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attendance, and all such expenses as have been reasonably and necessarily 
incurred by him in consequence pf the injury, and have been claimed in 
the plaintiff^s declaration. If, in consequence of a bite from a ferocious 
dog, knowingly kept and harboured by the defendant, the plaintiff has 
been obliged, under medical advice, to undergo a surgical operation to 
guard against hydrophobia, this will be a ground for increasing the 
damages (t). 

' (a) Post, ch. 21. 
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OF INJURIES TO LANDS AND TENEMENTS FROM WASTE, 


NEGLIGENCE, 

Section injuries to realty from 

waste, negligence, and Jire , — Commis- 
sive and permissive waste — Waste by 
tenants for life and term of years — 
Alterations by tenants in premises, 
demised^to them — Removal of fixtures 
and things attached to the freehold — 
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and remove fixtures — Waste compiit- 
ted by strangers upon lands demised 
to tenants — Injuries to real property 
from fire and dangerous things set in 


AND FIRE. 

motion by tenants and strangers — 
Fire spreading from blast-furnaces, 
steam - engines, and railways — Fires 
occasioned by the negligence of ser- 
vants — Injuries from- gunpowder and 
explosive substances. 

Section n. — Of actions for injuries to 
realty from waste, negligence, and fire , — 
Actions by owners of insured premises 
— Parties, pleadings, defences, and evi- 
dence — ^Damages recoverable. 


SECTION I. 

OF INJURIES TO LANDS AND TENEMENTS FROM WASTE, NEGLIGENCE, AND FIRE. 

“TToste,” observes Blackstone, “is a spoil or destruction of houses, 
gardens, trees, or other corporeal hereditaments, to the disherison of him 
that hath the remainder or reversion. It is either voluntary, which is a 
crime of commission, as by pulling down a house, or it is permissive, 
which is a matter of omission only, as by suffering it to fall for want of 
necessary reparations. Whatever does a lasting damage to the freehold 
or inlieritance is waste. Tenant for life or term of years was not by the 
common law responsible for waste, nor was waste punishable,” observes 
Blackstone, “in any tenant, excepting guardian in chivalry, tenant in 
dower, and tenant by the curtesy. And the reason of the diversity was, 
that the estate of these three tenants was created by the act of the law 
itself, which therefore gave a remedy against them ; but tenant for life, or 
for years, came in by the demise and lease of the owner of the fee, and 
therefore ho might have provided against the committing of waste by his 
lessee: and if he did not, it was his own default ”(^). But, for the benefit 
of reversioners, it was provided by the statutes of Marlbridge, 52 Hen. 3, 


{k) % Bl. Com. ch. 18, s. 6. 
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c. 23, and of Gloucester, 6 Ed. 1, c. .5, that every man from thence- , 
forth should have a writ of waste in the chancery against him that holdeth 
for term of life or years, or a woman in dower. And he who shall be 
attainted of waste shall lose the thing that he wasted, and, moreover,* 
shall recompense thrice so much as the waste shall be taxed at. And for 
waste made in the time of wardship, it shall be done as is contained in the 
great charter, &c. And by the statute of Westminster the second 
(13 Ed. 1), cap. 14, it is recited, that whereas for waste done in the 
inheritance of any person by guardians, tenants in dower, or by the 
courtesy, or otherwise, for term of life or years, a writ of prohibition of 
waste had used to be granted, by which writ many were deceived, thinking 
that such as had done the waste should not need to answer but for waste 
done after the prohibition to them directed, it was ordained, that from 
thenceforth a writ of summons should be awarded, and he of whom com- 
plaint was made should answer for waste done at any time. 

Since the passing of these statutes, therefore, all tenants for life or 
term of years have been liable in damages for waste, unless their leases 
have been made to them without impeachment of waste. All tenants, 
whatever their term or interest, are liable for commissive waste ; but a 
mere tenant-at-will, or from year to year, is not responsible for permissive 
waste (1). 

Commissive and permissive waste. — Commissive, or, as it is more fre- 
quently termed, wilful waste, consists, amongst other things, in the doing 
by a tenant of some wilful injury to the premises demised to him, such as 
pulling down houses and buildings, prostrating walls, removing landlord's 
fixtures, breaking windows, or tiles and slates, and uncovering the roofs of 
houses. Permissive waste is where the tenant remains a passive spectator 
of decay and ruin, doing nothing to accelerate, and making no efibrt to 
retard, the evil. A tenant for life is responsible for permissive as well as 
commissive waste, so that if a house holden by him for life is uncovered 
by tempest, he must in convenient time repair it, and, if it is thrown 
down, he must rebuild it ; but if the house was uncovered when he came 
in, it is then no waste to suffer it to fall down, as he is not bound to keep 
up and maintain a mere ruin (m). A tenant for term of years is bound to 
take reasonable care of the property demised to him ; and if windows are 
broken by the wind or hail, he is liable for the non-repair of them, if the 
consequences of his neglect would be damage to the building from rain. 
He must not suffer a roof of thatch to remain uncovered, so as to let the 
timbers rot, and must use all reasonable endeavours to keep the buildings 
wind and water-tight ; but he is not bound to repair the principal timbers 

(i) HamtU V, Maidand^ 16 M. & W. (m) Co. litt. 53 Bac. Abr. (Waste). 
257. Qihttm v. WeUs^ 1 N. R. 290. Wise v. Meiea^e^ 10 B. & G. 314. 
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of the roof, nor to replace old materials with new, except where the 
expense is of a trifling character, and the mischief, if neglected and left 
unrepaired, would operate to the lasting injury of the inheritance. 

The extent of the liability of a lessee, not holding under a covenant or 
agreement to repair, for permitting buildings demised to him to go to 
decay and ruin, will depend upon the age and general state and condition 
of the buildings at the time he took possession of them, the nature and 
extent of the repairs required for their preservation, and the duration of 
his own term and interest in the property; for a tenant-at-will, or tenant 
from year to year, cannot be expected to do as much for the preservation 
of the property as a tenant for a long term of years (n). Where an action 
on the case was brought by a lessor against a. lessee holding from year to 
year, for suffering a house demised to him to go to ruin for want of repairs 
to the roof and windows, it was held that such an action was not main- 
tainable. “ There is no doubt,’* observes Mansfield, C. J., but that ah 
action on the case may be maintained for wilful waste ; but, at common 
law, if any part of the premises are suffered to be dilapidated, it amounts 
to permissive waste ; and if this action be maintainable, such an action 
might be brought against a tenant-at-will who omitted to repair a broken 
window. I think this action is an innovation, and I am not disposed to 
encourage it ” (o), Tliere is a very wide distinction,” further observes 
Gibbs, C. J., “ between wilful and permissive waste. Where the tenant 
Injs committed waste by pulling down and taking away fixtures which 
belonged to the premises, there an action on the case may be maintained 
against him. And where the defendant has covenanted to repair, the 
plaintiff may bring his action oh the covenant in the lease for allowing the 
premises to go to decay, but he cannot sue for permissive w^aste ” (p). 

Commissive waste , — Whenever a tenant or lessee makes material changes 
in the nature of the premises demised to him, which have the effect of 
converting them into something substantially different from what they 
were at the time they were placed in his hands, he is guilty of commissive 
waste, and is responsible in damages for infringing upon the proprietary 
rights of the landlord. The tenant by the lease has the use, not the 
dominion, of the property demised to him, and cannot make permanent 
changes and alterations in the property, although such changes and 
alterations may greatly enhance the value of it; for the owner has a right 
to have his houses and lands kept in an unaltered state, surrounded by all 
their old features, landm^^rks, and associations. Therefore an action is 

(n) Addison on Contracts^ pp. 378, 379, ham, 7 Ad. Sb E. 543. 

4th edit. (p) Jones v. Hill, 1 Moore, 100 ; 7 

(o) Cfibsofi V. Wells, 1 N. B. 290. Heme Taunt. 392. Horstfall v. Mather, Holt, 
V. Bemhow, 4 Taunt. 764. Martin v. Gil- N. P. C. 9. 
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maintainable by the reversioner pending the term against the tenant for 
inclosing and cultivating waste land included in the demise, and fOr 
continuing the grievance (^); also for the pulling down of an bid building, 
and the substitution in lieu thereof of tenements of greater value ^r), and 
for removing a partition-wall in a house and enlarging a chamber (s). 

Where a lessee opened a new door in a house, whereby the house ws 
not in any' respect weakened or injured, it was held to be a question for 
the jury whether there was or was not any injury to the rights of the 
reversioner (t). But if there is any substantial alteration in the form and 
arrangement of the liouse, the house is no longer the same house, and 
there is an invasion of the proprietary rights of the landlord or reversioner. 
It is no answer to an action for the infringement of these rights to say 
that the defendant might, before the expiration of the lease, restore the 
premises to their former plight, and surrender them up to the landlord in 
their original condition (u). A lessor may sue for commissive waste, 
although the lease contains a covenant upon which the lessor might 
maintain an action for tlie same wrong. It is no answer for the lessee to 
say that an action of covenant may also be maintained against him in 
respect of the same cause of action, for the lessor may have either 
remedy (x). 

The lessee of a water-mill, worked by a head of water penned back 
under a prescriptive right to pen back water for the purpose of working 
the mill, has no right to alter the height of the tumbling-bay, o» 
transpose or alter the old pcrifianent water-marks, as it tends to destroy 
the landlord’s evidence of title to the head of water, and goes to the 
destruction of the thing granted. The lessee of house-property must not 
remove wainscots or floors, nor pull down and rebuild, open new windows 
and doors, and change tlie form and arrangement of the house, without 
the consent of the owner. . He cannot convert one species of edifice into 
another, such as a corn-mill into a fulling-mill or malt-mill, or a water- 
mill into a windmill, though the conversion bo to the pecuniary advantage 
of the landlord, as well as to the benefit of the tenant (y). He must not 
fell timber-trees (except for the necessary repairs of a house he has 
covenanted to repair), nor destroy spring-woods or young plants destined 
to become trees ; but he may cut sallows, maples^ beeches, and thorns, if 
they do not shelter a dwelling-house or sustain a bank, or atford shelter 
to cattle, and the cutting of them is not prejudicial to the inheritance. . 

(q) Provost^ ifc. QueetCs College v. HaU leitf 14 East, 489. 

14 East, 489. (x) Kinlg8ideY.Tkomion,fiyr.B\.lin. 

(r) Cole v. Green, 1 Lev. 309. Torriano v. Founos 6 G. & P. 8. Marker 

(<) 2 Boll. Abr. 815, pi. 9. v. Kenrick, 13 0. B. 198. 

{t) Young v. Spencer, 10 B. & C. 145. (y) Bac. Abr. (Waste). Cole v. Fwrth, 

(tf) Profooet, Ac, Queen*$ College v. HaU 1 Mod. 94, Go. Litt. 5da, 53b.' 
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He may also cut oiJcs and ashes where they are usually cut as underwood, 
and are in due course to grow up again from the stumps, and the cutting 
is warranted by local custom and usage. He must not dig for gravel, ' 
lime, c^y, brick earth, stone, or the like, except for the necessary repair 
and improvement of the demised premises, in fulfilment of the covenant 
of his lease. He must not remove virgin soil (r), nor open quarries or 
mines of metal or coal, for the purpose of selling the produce thereof ; 
but he may work mines and quarries which Were open and in existence at 
the time of the demise, as they then form part of the annual profits of the 
land. He must not convert arable land into pasture, or pasture into 
arable land, or plough up a warren, or stub up a wood to make it pasture, 
or divert the courses of streams, nor dry up ancient pools or fish-ponds, 
nor destroy fences, nor put land under water, nor destroy the stock or 
breed of anything. He must not take all the fish out of a fish-pond, 
or the doves from a dovecote, or the deer from a park, or the rabbits and 
conies from a warren, or the game from preserves ; but he is entitled to 
the reasonable use and enjoyment of them, leaving as many in store for 
the landlord when he goes out as he found when he was intrusted with 
the possession and use of the property (a). 

Waste may be committed by removing glass annexed to windows, 
for it is parcel of the house ; and although the lessee himself, at his own 
cost, put the glass in the windows, yet, being once parcel of the house, he 
cannot take it away or waste it. Wainscot also, be it annexed to the 
house by the lessor or the lessee, is patt^el of the house, and cannot be 
removed, unless it is purely of an ornamental character (post, p. 125); and 
there is no diflerence in law if it be fastened by great nails or little nails, 
or by screws or irons put through the post or walls (&), for every chattel 
afiixed to the soil of another becomes a part of the soil, and belongs to 
the owner of the land, unless it is shown to have been affixed there in the 
necessary enjoyment of an easement by the party entitled to the ease- 
ment, in which case it will belong to the latter, and not to the owner of 
the soil (c). 

Wci&tefrom the removal of fixtures , — ‘‘ Questions respecting the right 
to what are ordinarily called fixtures,” observes Lord Ellenborough, 

principally arise between three classes of persons. First, between different 
descriptions of representatives of the same owner of the inheritanee, viz. 
between his heir and executor. In this first case, t. e, between heir and 
executor, the rule as to seTarance obtains with the most rigour in favour 

(z) V. aforfW, 6 C. & F. 016. (i) Hejitkenien't case, 4 Co. OOb. 

(a) VArcy (lA) r, Aikwilh, Hob. 884, Wilde v. Waten, 16 0. B. 087. 

• V. Smith, 14 M. & W. 008. Bac. (c) Lanauter v. 0 C. B., N. S. 717, 

Abr. (Wasxs), latt. a. 71. 7th Week Bep. 800. 
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of the inheritanoe and against the right to disannex therefrom, and to 
consider as a personal chattel anything whroh has been affixed thereto. 
Secondly, between the executors of tenant for life or in tail, and the 
remainderman or reversioner ; in which case the right to fixj^ures is 
considered more favourably for executors than in the preceding case 
between heir and executor. The third case, and that in which the 
greatest latitude and indulgence have always been allowed in favour of 
the claim of severance, as against the claim in respect of freehold or 
inheritance, is the case between landlord and tenant” (d). 

As between heir and executor, the rule is, that where a lessee, having 
annexed anything to the freehold during his term, afterwards takes it 
•away, it is waste. But this rule, at a very early period, had several 
exceptions engrafted upon it in favour of trade, and of those vessels and 
utensils which are immediately subservient to the purposes of trade. 
And it was laid down that if a lessee for years erect a furnace for his 
advantage, or a dyer make his vats or vessels to occupy his occupation 
during his term, he may remove them ; but if he suffer them to be fixed 
to the earth after the term, then they belong to the lessor. And so of a 
baker. And it is not waste to remove such things within the term (e). 
And as between the executor and the heir-at-law, it has since been held 
that where a fixed instrument, engine, or utensil, or a building covering 
machinery, is accessory to matter of a personal nature, then it shall itself 
be considered personalty, and belong to the executor, such aS a fire-engine 
accessory to the carrying on tho-trade of getting and vending coals ; or a 
brew-house furnaces and coppers, or a cider-mill, or varnish-house ; but 
salt-pans connected with salt-springs, and erected for the benefit of the 
inheritance, and barns and agricultural buildings, erected for farming 
purposes, arc not by the common law removable by executors, but belong 
to the heir (/). 

The cases regarding the right of removal of fixtures, as between the 
executor of a tenant for life and the remainderman, will be found to turn 
each on its own peculiar circumstances ; the character of the fixture, the 
use made of it, the mode of it^ attachment to the freehold, the facility of 
severance, the injury to the freehold by severance, and, in regard to an 
ecclesiastical benefice, the character and object of the building to which 
the chattel is attached, and the purpose for which it was attached. A 
building erected by an incumbent, which is in itself mere matter of luxury 
and ornament, which it would be a burthen to the benefice to keep up, 
and which the incumbent might have pulled down if he thought fit, and 

. (d) Elwes V. Mawy 3 East, 53. (/) lb. 2 Smith’s Leadg. cas. 128-160, 

(e) Ib. 20 Hen. 7, J3a.b. 4th edit. 
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which may be detached without injury to the freehold, passes in general 
as part of the personal estate to the executors of the deceased incumbent, 
and may be taken away by them {g), 

Th%right to remove fixtures, without incurring liability for waste, is 
considered at length in many learned treatises (A) ; and the remainder of 
the present chapter will he confined to the consideration of fixtures that 
have been held removable, or irremovable, as between landlord and 
tenant. 

The general rule is, that where a lessee, having annexed a personal 
chattel to the freeliold during his term, afterwards takes it away, it is 
waste. In the progress of time this rule has been relaxed, and many 
exceptions have been grafted upon it. One has been in favour of 
ornament, as ornamental chimney-pieces, pier-glasses, hangings, wainscot 
fixed only by screws, and the like. Of all these, it is to be observed that 
they are exceptions only (t). Other exceptions have been grafted upon 
the rule in favour of trade, and vessels, machinery, and utensils, which 
are immediately subservient to the purposes of trade. Pillars of brick 
and mortar, built on the floor of a dairy by a tenant to sustain milk- 
pans, have, however, been held to be part of the freehold (Jc ) ; also bams 
and beast-houses, wagon-houses, fuel-houses, pigeon-houses, carpenters’ 
shops for mending wagons and carts, and agricultual buildings employed 
and used upon the farm, and let into the ground, and not merely placed 
on the surface thereof, or on a brick or stone floor (/) ; also conseiTatories, 
hot-houses, or green-houses, erected on a brick or stone foundation, 
and attached thereto by permanent fastenings ; so that if the tenant 
removes them after ho has put them up, he is guilty of waste (in). But if 
the tenant raises and constructs foundations of a permanent character for 
the reception of a superstructure of wood, such as a windmill, a pump, a 
Dutch barn or granary, a pigeon or fowl-house, or a conservatory, and 
the superstructure merely rests on this foundation, or is attached thereto 
by screws or movable pins pr bolts, so as to be removable at pleasure 
without material or pennanent injury to the freehold, the foundation 
belongs to the landlord as part and parcel of the land, and the movable 
structure placed on such foundation by the tenant continues the property 
of the latter, and may be carried away by him at the expiration of his 

(y) MaHin v. Roe, 7 Ell. & Bl. 248. L. C. 128-160. Wood v. Hewett, 8 Q. B. 
(h) Amos Ferrard on Fixtures; 013. 

Ghrady on Fixtures. (m) Buckland v. BuUeifield, 4 Moore, 

(•) Buckland v. Butterfield, 4 Moore, 440 ; 2 B. & B. 64. Sleddon v. Cruik^ 
447. shank, 16 M. & W. 71 ; 16 Law, J., Exch. 

(A) Leach v. Thomas, 7 C. & P. 827. 61. 

(1) Elwes V. Maw, 8 East, 88 ; 2 Smith’s 
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lease (n). A door which may be lifted from its hinges, and a sliding 
fender used to prevent the escape of water from a mill-stream, does not 
necessarily become part of the freehold (o ) ; nor a mooring-pile driven 
into land for the accommodation of the navigation of a canal or r^er (p). 

Agricultural tenants' fixtures made removable, hg statute, — By 14 <& 15 
Yict. c. 25, s. 3, it is enacted that if any tenant of a farm or lands shall, 
with the consent in writing of the landlord, for the time being, at his own 
cost and expense, erect any farm-building, either detached or otherwise, or 
put up any other building, engine, or machinery, either for agricultural 
purposes, or for the purposes of trade and agriculture (which shall not 
have been erected or put up in pursuance of some obligation in that 
behalf), such buildings, engines, and machinery shall be the property of 
the tenant, and shall be removable by him, notwithstanding the same may 
consist of separate buildings, or that the same or any part thereof may be 
built in, or permanently fixed to the soil, so as the tenant making any 
such removal do not in any wise injure the land or buildings belonging to 
the landlord, or otherwise do put the same in as good plight and condition 
as the same were in before the erection of anything so removed ; but no 
tenant is to be entitled to remove the thing without first giving to the 
landlord or his agent one month’s previous notice in writing, of his 
intention so to do; and giving the landlord, or his agent, an opportunity 
of purchasing the thing proposed to be removed, at n price to be ascer- 
tained and determined by two referees, one to bo chosen by each party, or 
by an umpire to be named by such referees. 

If a tenant receives from his huidlord timber for the purpose of 
erecting a shed, and uses tlie timber in tlie construction of it, ho has no 
right to pull down the building and remove the timber, although he has 
added materials of his own, and confounded them, in the erection, with 
those furnished by the landlord (<y). 

Ornamental fixtures, — Tlie ornamental fixtures now held severable and 
removable by the tenant are, chimney-glasses, pier-glasses, ornamental 
chimney-pieces, and stoves, tapestry and hangings nailed to the wall, in 
lieu of ornamental paper or panels (/•), and ornamental cornices capable of 
being detached without injury to the building (s). 

Tradefixtures. — Amongst the various trade-fixtures held to be 
removable by the tenant are, soap-boilers’ furnaces, fat-vats, coppers, 

(») Grymes v. Boweren, 4 M. & P. 143 ; 247. 

0 Bing. 437. Rex v. Olley, 1 B. & Ad. (p) Lancaster v. JSJve, 5 C. B., N. S. 
161. Wansbrough v. Malont 4 Ad. & E. 726. 

884. Davis v. Jones^ 2 B. & Aid. 165. {q) Smith v. Render^ 27 Law, J., Exch. 

Rex V. Londonthorpct 6 T. R. 377. Wilt- 83. 

shear v. Cottrell, 22 Law, J., Q. B. 181. (r) Beck v. Rebow, 1 P. Wms. 94. 

(o) Wopd V. HewUt, 16 Law, J., Q. B. (») Avery v. Cheslyn, 3 Ad. & E. 76. 
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dyeing and brewing vessels, cider-mills, baking-ovens, steam-engines, and 
salt-pans (t), also machinery, engines, vats, plant and utensils used in 
trade, however bulky or complex they may be in their construction. The 
• tenant may take them to pieces, and remove them, and put them together 
again in the same form in some other place. And where a shed or building 
is a mere accessory to a trade-fixture, such as a shed, or any temporary 
building, erected merely for the purpose of covering and protecting a 
steam-engine, or machinery, or trade utensils, from the effect of the 
weather, it may be removable, together with the trade-fixture to which it 
belonged, on the ground that “omne accessorium seqiiitiir suum principale.” 
But a building is not removable merely because it has been erected for 
manufacturing or trading purposes, or for the purpose of covering and 
protecting machinery. If the building is of a substantial character, 
standing on brick or stone foundations let into the soil, and is constructed 
BO as not to be removable without the entire destruction of the fabric, it 
cannot be disannexed from the freehold and taken away, although it may 
be built over a steam-engine, and may contain nothing but steam- 
machinery, spinning-jennies, drums, and wheels, all of which may be 
removable, and to all of which it may in a certain sense be accessory (w). 

Fixtures removable by heal custom and usage. — Tilings annexed to the 
freehold are sometimes held removable, in accordance with local custom 
and usage in particular districts, such as banis and granaries erected on 
stone pillars, or on pattens, or blocks of timber (a?). And if the pillars or 
pattens merely rest on the ground, and are not attached to foundations 
sinking into the soil, they arc removable without any custom (y). 

Abandonment of the right to disannex and remove ornamental and trade-' 
fixtures. — If the tenant has entered into an express covenant to yield up, 
at the expiration of his term, “ all erections and buildings that may be 
erected,” or “all improvements that may be made,” upon the demised 
premises, he cannot afterwards remove trade-erections, or buildings, or 
trade or ornamental fixtures (z). A covenant in a lease to yield up the 
demised premises t© the lessor at the expiration of the lease, together 
with all fixtures thereunto l)elonging, is confined to fixtures which 
belonged to the demised premises at the time of the execution of the 
lease, and does not extend to fixtures which were not then in existence; 
but a covenant to yield up fixtures belonging, or that may belong, to the 


(0 42 Ed. 3, fol. 6. pi. 10 ; 20 Hen. 7, 
fol. 13, pi. 24. Poole's case, 1 Salk. 30H. 
Lawton v. Lawton, 3 Aik. 13. Pinton v. 
Pobari, 2 East, 00. 

(if) WhUeKead v. Bennett, 27 Law, J., 
Gh. 474. 

(«) 11 Yin. Abr. 154. Executors U. 


pi. 74. Cutting v. Tuffnell, Bull, N. P. 34. 

(y) 2 Smith’s, L. C. p. 145, 4th edit. 

(z) Naylor v. ColUnge, 1 Taunt. 10. 
Thresher v. E. L. Water Co., 2 B. & C. 
608 ; 4 D. 4; B. 62. Martyr v. Brtidley, 
2 M. & Sc. 25; 0 Bing. 24. West v. 
Blakeway, 3 Sc. N. H. 218. 
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demised premises, extends to fixtures that are afterwards put up by the 
tenant (a). 

Inability of the tenant to feinove fixtures after the expiration of the term oj 
hiring. — Whenever an outgoing tenant is possessed of fixtures which he 
has a right to remove, he must exercise such right prior to the determina- 
tion of his tenancy; he cannot, after a formal disclaimer of the title of his 
landlord, or after he has once quitted the demised premises, re-enter for 
the purpose of severing and removing fixtures. “ After the term, they 
become a gift in law to him in reversion, and are not removable,” unless 
the tenant, after the expiration of the term, has remained in possession, 
with the snficrance and permission of the landlord, and actually severs 
them and removes them during the continuance of his lawful possession, 
after the expiration of the term. If he holds over wrongfully, he loses his 
right to sever and remove his fixtures; and if he quits possession, and the 
tenancy is determined, his right to his fixtures is extinguished, and they 
become the property of tlie reversioner (h). If the lease becomes forfeited, 
and the tenant, whilst he continues in possession after the forfeiture, and 
before judgment in ej^H^tment has been obtained against him, removes his 
fixtures, ho will, it is apprehended, be entitled to retain the fixtures so 
removed, as they are not forfeited to the landlord by the forfeiture of the 
lease (c). 

Waste committed by strangers upon land denmed to a tenant or lessee.— 
Kvery lessee of land, whether for life or years, is liable, under the statute 
of Gloucester, to a penal action for commissive or wilful waste done on 
the land in lease, by whomsoever it may be committed. The statute of 
Gloucester (ante, p. 119) ‘‘ prohibiteth farmers from doing waste; and 
yet, if they suffer a stranger to do wa^tc, they shall be charged with it, 
for it is presumed in law that the farmer may withstand it, ‘ Et qui non 
obstat quod obstare potest, focere videtur.’ In this case the lessor shall 
have his action of waste against the lessee, and the lessee his action of 
trespass against him that did the waste, and so the loss, as reason 
requireth, in the end shall lie upon the wrong-doer” {d). 

License to commit waste. — If a general or partial permission bo given 
to the lessee by the lease to commit waste, he is so far tenant without 
impeachment of waste. Such permission vests the property of what is 
the subject of waste in the lessee, so that he avails himself of it during 
the continuance of his interest. It is so with respect to trees and 
minerals. Where land was demised for a term of years, with liberty to 

(a) Hitehman v. WaUen, 4 M. & W. 12 C. B. 274. 

414. (e) StanrfM v. Mayor of Portsmouth^ 4 

(S) Lender y. Homewood, 27 Law, J., G. B., N. S. 131. Bat see Storer v. 
C. P. 310. Puffey v. Henderson, 21 ib. Hunter^ 3 B. & C. 308. 

Q. B. 49 17 Q. B. 574. Heap v. Barton, (d) 2 Inst. 140. 
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the lessee to dig hulf an acre of brick-earth to a certain depth annually, 
and the lessee covenanted that if he dug more he would pay an increased 
rent of 3752. per annum per acre, and a stranger dug and took away brick 
'earth, it was held that the lessee was entitled to recover from the stranger 
the full value of such brick-earth (c). 

Right of reversioners to enter upon iawU in the possession of their lessees to 
inspect waste, — The law gives to the lessor, or him who hath the reversion, 
liberty to enter upon the lands of his lessee, to see if there be waste, to 
the intent that he may have his action, if there bo cause for it; and if the 
lessee prevents the inspection, he is liable to an action for damages (/). 

Injuries to lands and tenements from fire, — The involuntary and unin- 
tentional burning of a house, through the negligence of the tenant or his 
servants, amounts, in contemplation of law, to no more than permissive 
waste; and for this a tenant-at-mll or from year to year is not, as we 
have seen, responsible to the reversioner (ante, p. 119). Where the 
Countess of Shrewsbury brought an action against a lawyer of the Temple, 
and declared that she leased to him a house at will, et quod ille tarn 
negligenter et improvide custodivit ignem snum quod donms ilia combiista 
fuit,’* it was held that the action was not maintainable, as it was in effect 
an action for permissive waste, for which a tenant-at-will was not answer- 
able {g). Every landlord who demises buildings to a tenant must be 
taken to contemplate all the ordinary risks to which house-property is 
exposed from fire and the negligence of servants intrusted with fire and 
candles {li ) ; and if he wishes to be protected from these risks, he must 
either insure or take from his lessee a covenant to repair and maintain 
the premises. If he fails to do so, and the premises are destroyed by fire, 
without any gross or culpable negligence on the part of the tenant, the 
landlord will have no remedy for the loss. If the fire has been caused by 
such an amount of gross negligence as to give it the api)earance of a 
wilful act, the party guilty of the mfeconduct, whether it be the tenant 
or a stranger to the demise (post, p. 130), will be answerable for commis- 
sive waste. And, although a lessee coming into possession of houses and 
buildings under a contract with a lessor, who might, if he had thought fit, 
have taken security against damage from fire, is not responsible to such 
lessor for fire caused by involuntary and unintentional neglect, yet, if a 
fire, originating in negligence, spreads from the demised premises to other 
buildings of the lessor, or to the buildings of strangers, the lessee will be 
responsible for the damage done to them (t). « 

(f) AttenoU v. StevenSf 1 Taunt. 183. N. P. C. 0. 

if) Hunt v. Downmort, Gro. Jac. 478. (A) Fortuna autem ignis, vel hqjns- 

(y) Countess of Shrewsbury v. CromptoHy modi eventus inopinati, onmes tenentes 
5 Co. 13b ; Cra Kliz. 777 ; Tindal, 0. J., excusat. Fleta, lib. i. cap. 12, s. 20. 

4 M. & So. 203. HorsefaU v. Mother^ (t) Ponton v. Ishaw, 3 Lev. 3.51). 
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Injuries ta lands and tenenj^isfromjlrej and dangerous things set in motion 
V ne^hbours and strangers . — Every person who puts a dangerous thing in 
motion which causes injury to another^ is in general responsible for the 
mischief it occasions (J). Wh9re a man shooting mth a gun at a fowl hit 
his own house and set it on fire, hnd the fire spread to the house of his 
neighbour and destroyed it, it was held that the firer of the gun was 
responsible for the damage, although the fire was occasioned rather by an 
accident or misadventure than by negligence (k). 

Every person who lights a fire is clothed hy the common law with a 
heavy responsibility to his neighbours as regards the safe keeping of such 
fire. By the ancient custom of the realm, quilibet homo ct fmmina ignem 
suum, die ct nocte, salve et secure custodirc tencatur, no pro dcfeetu dobitie 
custodiae ignis hujusmodi damnum aliquod vicinis 'suis eveniat” (/). It was 
formerly holden that if a fire broke out accidentally in a man's house, and 
raged to that degree as to burn his neighbour’s house, that he in whoso 
house the fire first happened was liable to an action on the case on this 
general custom of the realm (m). In Bolle’s Abridgement it is said : 
“ If my fire by misfortune burns the goods of another man, he shall have 
an action on the case against me. If the fire lights suddenly on my house, 
I knowing nothing of it, and bum my goods, and also the house of my 
neighbour, my neighbour shall have an action on the case against mo. If 
my servant puts a candle or other fire in a place in my house, and it falls 
and bums all my house and the house of my neighbour, action on the case 
lies against me by him ; and the law is the same if my guest should do it, 
or a person who enters my house with my leave or knowledge” (//). “ But 
if a mail out of my house, against my will, puts fire into the straw of my 
house or elsewhere, whereby my house is burnt, and the houses of my 
neighbours arc burnt, of that I shall not be bound to answer to them, &c., 
for that cannot be said to be by malfeazance on my part, but against my 
wiU”(o). 

But although the master of a house or the raiser of a fire was clothed 
with this extensive responsibility, as regarded the lighting, safe>keeping, 
and spreading of such fire, yet if the fire spread by reason of the act of 
God, or from some superior cause which could not have been prevented, 
controlled, or resisted by human agency, the master of the house or the 
lighter of the fire was held excused. Thus, where the defendant’s servant 
kindled a fire in the defendant’s field in the way of husbandry, and in the 

(j) Grose, .1., 3 Kant, 000. p. 104. 

(it) Anon. Cro. Eliz. 10. (») 1 Roll. Abr., Action. Sub Case B. 

(/) Rastr. Entr. p. 18. Panion v. liham^ Danvers Abr. 10. 

3 Lev. 350. (o) Markham, J., Beaulieu v. Finglamp 

(fir) Bac. Abr., Actions on the Case F., 2 H. 4, f<A. 18, pi. 0. 

K 
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ordinary course of his employment as a farm-servant, and the wind drove 
the fire into an adjoining heath and coppice of the plaintiff, and set 
it on fire, it was held that if the defendant could have shown that 
the spreading of the fire had been occasioned by a sudden storm, 
which could not have been foreseen, guarded against, or controlled by 
human agency, that would be good evidence to excuse the defendant (p). 
To put the law on a proper footing, by rendering the party responsible 
only on proof that the fire was occasioned by the actual negligence of 
himself or his servant (q), it was enacted by the statute G Anne, c. 31, 
ss. 6, 7, that no action or suit shall be maintained against any person 
in whose house or chamber any fire shall accidentally begin, or any 
recompense be made by such person for any damage occasioned thereby; 
and subsequent statutes (12 Geo. 3, c. 73, s. 37 ; 14 Geo. 3, c. 78, 
8. 8G) extend the protection to all persons in whose stable, bam, or 
other building, or on whoso estate any fire shall accidentally begin ; 
but no contract between landlord and tenant is to be defeated or made 
void by the statute. 

It was thought for a long time that the word “ accidental ” was em- 
ployed in these statutes in contradistinction to wilful, and that the same 
fire might be said to begin accidentally, and yet be the result of a certain 
amount of negligence ; but it has been recently held that these statutes 
refer only to fires produced by mere chance, or which are incapable of being 
traced to any cause, and so stand opposed to the negligence of either 
servants or masters, and that they do not, consequently, protect parties 
from the ordinary common -law responsibility in respect of fires occasioned 
by negligence (r). Thus, where the occupier of a meadow adjoining some 
cottages belonging to the plaintiff stacked a hay-rick on the extremity of 
the meadow in too green a condition, close to the plaintiff^s cottages, and 
the hay smoked, and steamed, and exhibited unequivocal symptoms of 
approaching combustion, and the defendant was frequently warned of the 
danger of the stack's taking fire, and said that he would “ chance it,” but 
he ultimately caused a hole to be cut through the centre of the rick, which, 
unfortunately, hastened the catastrophe it was intended to avert, and the 
hay-stack caught fire, and the fire spread to the barn and stables of the 
defendant, and thence to the plaintiff's cottages, and totally consumed 
them, it was held that the defendant was responsible for the destruction of 
the cottages, and that, in cases of this sort, ** it is for the jury to say, 
whether or not, under the circumstances, the party has conducted himself 

(p) 7Mervil v. Stamp^ 1 Salk. 13; 1 (r) Filiiter v. Phippard^ 11 Q. B. 357. 

Ld. Kaym. 204. Canterbury/ {ViscL) v. AtL-Gen. 1 Phil. 

( 9 ) id. Oanterhurif v. the Queen, 1 Ph. Gh. c. 328. 

C. C.31H; 13 Law, J., Ch. 284. 
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with snch a degree of care and caution as might be looked for in a prudent 
man ” (s). 

It has been held, also, that these statutes respecting accidental fires 
do not apply where the fire originates in the use of a dangerous engine or 
instrument, knowingly used by the owner of the land or estate on which 
the fire breaks out (/) ; so that if the owners of manufactories and steam- 
engines arc guilty of any negligence or carelessness in the management of 
their furnaces and chimneys, and by reason thereof sparks escape and are 
blown on to the adjoining buildings, the owners of the furnace will be 
responsible for the damage done. It has been held, moreover, that a fire 
designedly lighted by the defendant or by his orders, on his own estate, 
and which afterwards spreads, and causes damage to the plaintiff, is not a 
fire which “ accidentally begins” within the moaning of the statute; so that 
if a person lights, or causes his servants to light, fires on his land for the 
purjiosc of burning weeds and rubbish, and the fire spreads to and destroys 
the hedges and woods or cornfields of the atijoining landed proprietor, the 
lighter of the fire will bo responsible for the damage (?^). Ihit a fire may 
be knowingly and designedly lighted in the first instance, nnil yet may 
fairly be said to ^‘accidentally begin” the moment that, tlirough some 
sudden and unexpected wind, the fire spreads, or sparks and fragments of 
fire arc blown into the air, and get beyond the control of the party who 
has lighted and watched the fire (ante, p. 130). 

/'Trc spreadimj from Jdmt-furmces and steam -em/in es. — Wherever it is 
practicable to ado[)t precautions that will render damage by fire from a 
furnace “next to impossible,” a failure to adopt those precautions >vill be 
negligence. Where a spark of fire from the chimney of a locomotive 
engine on a railroad fell on the thatch of a cart-lodge, and set it on fire, 
and the fire communicated to several other farm-buildings, and totally 
destroyed them, it was held that the very occurrence of the disaster was, 
primd fade, proof of nc'gligenco on the part of a company and their 
servants, having the management of their engine; rendering it incumbent 
on them to show that every possible precaution hud been taken to prevent 
the escape of sparks (.r). 

Fire spreading from railways to the axljoining property , — If railway 
companies allow quantities of long, dead grass, or any other combustible 
material, to accumulate along their railway, and the combustible matter is 
ignited from lighted coals or sparks escaping from their locomotive engines, 

{») J'auffhany, Menlwe, 4 Sc. 26 J ; 3 (i#) Filliter v. Phippardf 11 Q. H. 347, 

Bing. N. C. 4aH. Turbervil v. Stamp, 1 Salk. 13. 

(0 Vatttfhan v. Taff VaU Rail. Co., 3 (or) Piggot v. Eastern Co. Rail. Co., 3 
H. & N, 743 ; 2H Law, J., Exch. 41 ; 32 C. B. 229. AlMdge v. Qt. West. Rail Co., 
Law, T, R., Exch. 133. 3 M. & Gr. 616. 
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and the fire spreads from the railway to the adjoining coppices and fires 
them, the railway company will be responsible for the damage done ; for 
such a fire is not a fire which accidentally begins on their estate, but is a 
fire caused by their negligence, in not keeping the railway free from com- 
bustible materials likely to be ignited by their furnaces, and to cause 
damage to their neighbours (y). They may be expressly authorized by 
statute to use locomotive furnaces of a dangerous character, but no statute 
can exempt them from the consequences of negligence in the management 
of their railways, or authorize them to throw coals of fire on the adjoining 
property. 

Fires occaskmed hy the negligeme of eermnU , — The statutes 6 Anne, c. 
31, s. 8, and 12 Geo. 8, c. 73, s. 35, further enact, that if any menial or 
other servant, through negligence or carelessness, shall fire, or cause to be 
fired, any dwelling-house or out-house, or houses, or other buildings, such 
servant being thereof lawfully convicted by the oath of one or more 
credible ^vitncs8 or witnesses, made before two or more justices of the 
peace, shall forfeit and pay 100/. to the churchwardens or overseers of 
the parish, to be distributed amongst the sufferers by such fire, or be 
committed to gaol and kept to hard labour for eighteen months. This 
enactment, making the servant punishable for fires resulting from his 
negligence, does not exempt the master from responsibility for the neg- 
ligent acts of the servant whilst carrying into execution the master’s 
orders {z). 

Amongst the Homans, where fire was little used, and candles wer^un- 
known, it was considered that damage from fire seldom occurred without 
imprudence or negligence ; and those through whose neglect, however 
slight, a fire occurred, were held answerable for the damage done 
by it (rt). 

Injuries frmn gunpowder and explosive substances — Explosions of gas , — 
Whoever introduces gunpowder or explosive materials into a building 
is responsible for damage occasioned by the introduction of such dan- 
gerous substances. If a person mixes things together, which alone are 
perfectly innocent, but which are liable to explode on coming into con- 
tact, he is responsible for the consequences; and if an explosion ensues 
he must make good the damage (5). Every tenant of a house is respon- 
sible for not taking care that the stop-cocks for regulating the supply of 
gas to a house are properly turned; and if these stop-cocks are negligently 
left open by the tenant or servants when the gas-lights are not burning, 

(y) Vaughan v. Taff' Vale Bail. Co», 3 408. 

H. & N. 743 : 88 Law, J Exch. 41. (o) DomaL liv. 2, lit 8, s. 4. 

(*) Vtmghm v. Menlove, .3 Bing. N. C. (4) Tindal, C. J., 4 Sc. 868. 
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and an explosion ensues, and injures the house, the tenant will be respon- 
sible for the injury. But if a thief enters the house in the absence of the 
tenant, and cuts and carries away a gas-pipe without the knowledge of the 
tenant, or against his will, the latter is not then responsible for the 
resulting damage. When the entry of gas into a house is under the 
control of the occupants of the house, the gas company supplying the 
gas is not bound, on receiving notice that no more gas will bo required, to 
stop the supply from the outside by putting on an outer stop-cock, or 
cutting off the communication between the gas-pipes in the interior of the 
house and the main in the street (c). 


SECTION II. ‘ 

OF ACTIONS FOR INJURIES TO REALTY FROM WASTE, NEGLIQENOE, AND 

FIRE. 

Actiom hy own/irs of mmred premises, — The right of the owner of real 
property, which has been damaged or destroyed by fire, caused by rioters 
or by negligence, to sue the wrong-doer for damages, is not affected by the 
fact of his having insured the property, and received from an insurance 
company full indemnity for his loss (ei), but ho sues in the character of a 
trustee for the insurer, and is bound to hand over the damages he recovers 
to the latter. And an insurer, who has paid the loss, is entitled to sue in 
the name of the insured, for the purpose of recovering full compensation 
from the wrong-doer (e). 

Parties to the action, — The several rights of action of the landlord and 
Occupier of premises which have been injured by the wrongful act of the 
defendant have already been pointed out (/*). In cases of injuries from 
fire caused by the negligence of a neighbour, who has carelessly lighted a 
fire on his own land, which has spread to a demised tenement and injured 
it*(ante, p. 130), the landlord is entitled to sue for the damage done to his 
inheritance, and the tenant for thp injury to his possession and occupa- 
tion {g). We have already seen that, when several persons have a joint 

(c) Holden v. Liv, Qas Co,, 3 G. B. 14 ; post, ch. 2], s. 1. 

1.5 Law, J., C. P. 304. (/) Ante.pp. 03,105; and post,ch. 10, 

(</) Tates V. Whyte, 5 Sc. 640 ; 4 Bing. (y) Panion v. Isham, 3 Lev. 359 ; I 
N. C. 272. Salk. 10. Ante, p. 100. 

<e> Randal y. Cockran, 1 Ves. sen. 07 ; 
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interest in the property, as occupiers or reversioners, they ought all to be 
made plaintiffs in an action for an injury to the property (/i); and that 
when several persons have been jointly engaged in the doing of the 
wrongful act, the plaintiff may sue one or more of them at his elec- 
tion (t), 

Declaratiom for waste should set forth that the defendant was in the 
possession and occupation of a certain messuage or tenement, or dwelling- 
house and land, as tenant thereof ; that the reversion of the said 
messuage, <&c. was in the plaintiff ; and that the defendant, whilst he was 
in possession of the said messuage, tenement, or land, wrongfully pulled 
down and prostrated certain buildings, walls, or fences belonging to the said 
messuage or tenement, (&c., or damaged and destroyed certain partitions 
therein, or wrongfully removed or altered the doorways thereof, or wrong- 
fully detached and removed therefrom certain furnaces, stoves, &c., or 
certain machinery attached thereto, and forming part of the soil and 
freehold thereof, or wrongfully cut down certain timber-trees growing 
thereon, or dug out and carried away therefrom soil, gravel, and stone, as 
the case may be, averring that, by means of such wrongful act of the 
defendant, the plaintiff is greatly injured in his reversionary estate and 
interest in the demised premises, and claims damages, specifying the 
amount claimed (^). If the tenant has severed and removed things 
attached to the freehold ; if he has dug up and carried away virgin soil, 
stone, or gravel, without the license of the landlord or reversioner, or has 
severed and removed landlord’s fixtures, the things so severed forthwith 
vest in the landlord as chattels, and the latter may also declare either for 
a trespass or for a conversion of the property (Z). 

Declarations upon the custmn of the realm for the negligent keeping of a 
•fire should allege that evciy one who has lighted a fire ought to keep such 
fire, so that by default of proper care thereof no damage should happen to 
another ; that the defendant, by his servant, lighted a fire on the defend- 
ant’s land, and so negligently kept such fire that it extended from the 
defendant’s land to an adjoining dwelling-house, bam, and stable of the 
plaintiff, and wholly destroyed them (m) ; or it may be alleged that the 
plaintiff was possessed of a certain close of land, and of certain trees, 
hedges, and fences standing and being thereon, closely adjoining a certain 
other close in the possession and occupation of the defendant, and that 
the defendant wrongfully lighted a fire in the open air on his said close, 
closely adjoining the close of the plaintiff, at a time when, by reason of 

(A) Ante, pp. 10, 100 ; and post, ch. 19. Saund. 252. 

(t) Ante, pp. 05, lOH; and post, ch. 19. (Z) Higgon v. Mortimer^ 6 C. d; P. 016; 

\k) Martyr v. Bradley, 9 Bing. 24. post, ch. 0, s. 2. 

Young v. Spencer, 10 B. d; C. 145. Mar- (m) Panion v. Ishatn, 3 Lev. 359. 
fin v. Oilham, 7 Ad. E. 540 ; 2 Wm. 
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the State of the wind and weather, it was highly dangerous to light a fire, 
and that through the negligence and carelessness of the defendant and 
his servants in that behalf, the said fire extended itself from the close of 
the defendant to the close of the plaintiff, and burnt, damaged, and 
destroyed the said trees, hedges, and fences^ of the plaintiff, and the 
plaintiff was obliged to expend divers sums of money in extinguishing the 
said fire, &c, (n). 

A good cause of action is disclosed by a declaration alleging that the 
plaintiff was possessed of certain farm-buildings and stacks of corn 
standing in a close in the occupation of the plaintiff, closely adjoining a 
certain other close in the occupation of the defendant, and that the 
defendant placed a stack of hay on his said close, which heated and 
smoked, and gave out a strong smell, indicating that the said hay-stack 
was in danger of taking fire, of which the defendant then had notice, and 
that the defendant, well knowing the dangerous condition of the hay>* 
stack, nevertheless kept and continued it on his said close, and knowingly 
caused it to be a source of danger to. the adjoining property of the 
plaintiff, although he could have removed it, or prevented it from being 
dangerous ; and that by reason of the defendants default and negligence 
in the premises, the said hay-stack ignited and burst into flame, and set 
fire to the adjoining fanu-buildings of the plaintiff, and entirely destroyed 
them (o). 

A good cause of action is likewise disclosed by a declaration alleging 
that the plaintiff was possessed of a stack of beans standing on land 
of the plaintiff, adjoining a certain railway in the use and occupation 
of the defendants, and that the defendants were also ix)8sessed of a certain 
locomotive steam-engine and furnace, with a fire burning therein, which 
was propelled along the railway by the servants of the defendants near the 
said bean-stack of the plaintiff; and that the defendants, by their servants, 
so carelessly and negligently kept and managed the said fire, that the 
sparks therefrom were cast upon the said bean-stack of the plaintiff, and by 
means thereof the said bean-stack was ignited and wholly consumed (y>). 

Pleas , — The plea of not guilty, and the evidence admissible thereunder, 
and special pleas in actions for waste, &c., are governed by the same rules 
as those previously set forth in actions for infringements upon^tcrritorial 
knd incorporeal rights ( q). 

Evidence at the trial, — Proof on the part of the plaintiff in actions for 
waste must be directed to the establishment of the material facts alleged 

(n) Filliler v. Phippard^ 11 Q. B. 516. Piggoi y. East, Co, Eail, Co,, 3 C, 

348. B. 229. Vaughan v. Taff Vale Rail, Co,, 

(o) Vaughan v. Menlove, 3 Bing. N. C. 3 H. & N. 743. 

468. (9) Ante, pp. 13, 68 ; and post, ch. 20. 

(p) Aldridge v. Qt, West, 3 M* & Gr. 
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in the declaration, t. e. the defendant’s tenancy of the land on which*tho 
waste was committed, the plaintiff’s reversionary interest therein, the 
nature of the grievance, and the permanent injury thereby done to the 
inhentance, or to the plaintiff’s proprietary rights as reversioner (ante, 
pp. 134, 135). If the action is brought for permissive waste, the plaintiff 
must prove that the defendant is tenant for life, or that he has a 
permanent interest in the property permitted by him to go to waste and 
ruin (ante, pp. 119, 120); but if it is for commissive waste, the nature and 
duration of the defendant’s interest in the property is wholly immaterial. 
If it be proved that the tenant left windows and doors open which ought 
to have been kept closed against storm and rain, or that panes of glass 
were broken, and that he allowed the windows to remain without glass, 
so that the rain, frost, and damp penetrated the building, and rotted the 
internal timbers and woodwork thereof, to the lasting damage of the 
inheritance, there will be evidence of commissive waste. If the plaintiff 
complains of the removal of doors and partitions in the house, he must 
show that the alterations made were of a permanent character, making a 
real change in the form and arrangement of the building, or that they 
deteriorated the property (ante, pp. 120, 121). If the cause of action is 
founded on the removal by the tenant of things attached to the freehold, 
it must be shown that the removal was wrongful; either on the ground 
that the things removed never did belong, or ceased to belong, to the 
defendant, or that they had become forfeited to the plaintiff (ante, 
pp. 122-127). If the plaintiff sues for damage from fire, he must show 
that the fire was lighted by the defendant or his servants, or that a fire 
was burning on the defendant’s estate, and that it was so negligently 
managed, or was lighted so carelessly, that it extended to the plaintiff’s 
buildings and destroyed them. It is not necessary to prove the legal 
duty to take care of a fire. If the action is brought by a lessor, it may, 
as wo have seen, be defeated by proof of the tenancy between the plaintiff 
and the defendant (ante, p. 128). 

Damages recoverable in respect of the severance and sale of fixtures , — 
Where fixtures have been unlawfully detached from the freehold and sold 
by auction, the measure of damages in an action against a wrong-doer 
for the seizure and removal of the fixtures is the value of the fixtures, 
as between an outgoing and incoming tenant, in addition to compensation 
for any intentional wrong, injury, or insult involved in the act of removal 
(r), or for any trespass that may have been committed in removing them. 

Assessment of damagesi — We have already seen that the djimages in 
actions for injuries to real property must be assessed with reference to the 


(r) Thompsm v. Petlitf 10 Q. B. 106. 
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seyeral interests of the owners and occupiers, and be apportioned to each 
in respect of the injury sustained by each, and that the satisfaction made 
to one is no bar to an action brought by the other (ante, pp. 15, 116). 
'WT^jpre, therefore, a house has been burned down, or destroyed by culpable 
Negligence, and there are several parties interested in the property, viz, 
tenant for life, tenant in tail, and reversioner in fee, the tenant for life can 
recover only such damages as are commensurate with his life-estate (s). 
If a house demised to a tenant has been set on fire, or thrown down 
through the negligence of a neighbour, the damages are apportionablo 
between the landlord and tenant. The tenant is entitled to recover in 
respect of the value of his possessory interest and unexpired term in the 
premises, and the landlord in respect of the injury to his reversion (<). 
But if the tenant is bound by covenant to keep the house in repair, the 
substantial injury would then accrue to the tenant, and the tenant would 
be entitled to recover the cost of rebuilding the house, deducting the 
difference in value between old materials and new (u). The tenant, 
moreover, would be entitled to damages in respect of the loss he has 
sustained in being obliged to seek out and* pay for another residence ; but 
ho could not recover the full value of the house (a?). 

. When tlie action is brought for a breach of duty by the defendant in 
omitting or neglecting to restore or rebuild a house which the defendant 
has undertaken to maintain and keep up, and which has been accidentally 
burnt or destroyed, the measure of damages is not the cost of rebuilding 
the house. In such a case, the plaintiff can only recover the loss he has 
sustained by the actual deterioration of his property. And if the new 
house, when rebuilt, will be much more valuable to the plaintiff than the 
old house that was burnt or destroyed, the defendant is entitled to the 
benefit of the deduction of the increased value from the cost of the 
rebuilding (i/). 

The plaintiff’s right to recover damages from the wrong-doer, in 
respect of the injury he has sustained, is not affected, as wo have seen, 
by the fact of his having insured the property and been indemnified for 
the loss (r); but he cannot, as we shall presently see, recover a double 
satisfaction, but is bound to pay over to the underwriter of the policy the 
damages he recovers from the wrong-doer (a). 

Damages recoverable from a tenant who obstructs the reversioner in the 

(.<») Evelyn v. JRadduh^ Holt, 543. (y) Tatee v. Dimeter, 11 Exch. 17 ; 24 

(/) Panton V, Inham, 3 Lev. 359; 1 Salk. Law, J., Exch. 220. Lukin v. OodsaU, 2 
10. Peake, 15. 

(m) Lukin v. OodsaU,2Veoike, 15; post, (z) Clark v. Dly thing, 2 B; & C. 254; 
cb. Id, B..1. ante, p. 133. 

(x) Dosking v. PhilUpt', 8 Exch. 182. (a) Post, ch. 21, s. 1. 
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exerctae of hia right to enter upon the dmiaed premiaea to inapect waate . — ^We 
havo already seen that the law gives to the lessor, or him who hath the 
reversion, liberty to enter upon the lands of his lessee, to see if there bo 
waste, to the intent that he may have his action, if there be cause for it ; 
and, therefore, if the lessee prevents the inspection, substantial damages 
may be recovered from him by reason of the infringement of the lessor’s 
right, although no waste has actually been committed or damage 
done (^), 

(ft) Hunt Y. Downman^ Cro. Jac. 478, 
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SECTION I. 

OE TKEHrASBES UPOK LANDS AND TENEMENTS. 

What amounts to a trespass . — The word trespass, derived from the 
French word trespasser^ signifies to go beyond what is right, and every 
injurious act, not amounting to treason or felony, is, in the large sense of 
the word, a trespass. Tims, to enter another’s house or close, to pour 
water out of a pail into another man’s yard, or to fix a spout so as to 
discharge water upon another’s land, or to suffer filth to ooze through a 
boundary “Wall and to run over another’s close or yard without his le^vo or 
permission, is a trespass, unless a right of way over the adjoining close, or 
a right to discharge water upon it, or a right for the passage of waste- 
water and refuse through it, has been gained (c). 

Every trespass upon land is, in legal parlance, an injury to the land, 
although it consists merely in the act of walking over it, and no damage 
is done to the soil or grass. Every injury to the possession of the occupier 
is, in principle, an injury to the property; and, therefore, if a man is 


(c) Reynolds v. Clarke^ 2 Ld. Baym. 1300< 
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unlawfully turned out of his dwelling-house, that amounts, in point of law, 
to an injury to the dwelling-house (<f). 

Where an action was brought for trespassing on a close and treading 
down the grass, and the defendant pleaded that he had land lying next 
the said close, and upon it a hedge of thorns, and he cut the thorns, and 
they, ipso invito, fell upon the plaintiff’s land, and the defendant took them 
off as soon as he could, and the plaintiff demurred, it was adjudged for the 
plaintiff : for though a man doth a lawful thing, yet if any damage do 
hereby befall another, he shall answer for it, if he could have avoided it (e). If 
a railway company, which is authorized by statute to run locomotive furnaces 
along its lino of railway, projects burning coals upon the adjoining land of 
other proprietors, this is a trespass, and the company is responsible for 
the damage done by the fire ; for no act of parliament authorizes them to 
project coals of fire upon the land of their neighbours (/). If, without 
negligence on their part, a spark flies into the air from the chimney, 
and is carried by the wind upon the adjoining land, this is not a trespass. 

Trespasses in cases where the surface and subsoil of land constitute separate 
freeholds, — If it appears that the plaintiff has parted with the vesture and 
herbage, and right to the surface of the land, and retains only an interest 
in the , subsoil, he cannot maintain an action for trespasses upon the 
surface {g) ; but if any person digs holes through the surface, and trespasses 
upon the subsoil, ho is then entitled to an action for damages (/«). If land 
is demised generally to a lessee, who enters under the lease, he is in pos- 
session of both the surface and the minerals ; but he lias no right to work 
the minerals without the license of the lessor, neither can the lessor work 
them without the permission of the lessee. If the adjoining occupier sinks 
a mine in his own land, and makes lateral excavations, trespassing upon 
the minerals of the lessee without disturbing the surface of the land in 
his occupation, *tho lessee may, nevertheless, maintain an action for the 
trespass and injury to his possessory interest, and the lessor may maintain 
an action for the injury to his reversionary estate. If the surface and 
minerals have been dissevered in title, and have become separate tenements, 
then the grantee or owner of the minerals is the only person entitled to 
sue in respect of trespasses upon them (i). 

Forcible entry and detahier, — At common law, if a man had a right to 
the possession of land, and a right to enter thereon, he might enter and 
obtain possession with force and arms, and retain possession by force, which 
gave an opportunity, we are told, to powerful men to enter upon land ' 

(rf) Meriton v. Coombes, 10 Law, J., (h) Cox v. Qlue, ib. 540, 550 ; 17 Law, 

C. 1*. 880. j.. c. P. 162. 

(e) Mich, 6 K. 4, 7a, pi. 18. (i) v. Powell, 2 Ell. & Bl. 144; 

(/) VauglMii V. Taff Vale Bail, Co,, 3 22 Law, J., Q. B. 805. Lewie v. Branth- 

H. & N. 748 J 38 Law, J., Exch. 41. waUe, 2 B. & Ad. 487. 

(y) Cox V. Mouslejf, 5 C. B. 540. 
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under pretence of feigned titles, and forcibly eject their weaker brethren (^), 
and therefore it was enacted (5 R. 2, c. 7), “ That none thenceforth 
make entry into any lands and tenements but in cases where entry is 
given by the law, and in that' case not with strong hand, nor with 
multitude of people, but only in a peaceable and easy manner” (1), A 
mere trespasser cannot, by the very act of trespass, immediately, and 
without acquiescence on the part of the landowner, become possessed of 
the land upon which he has trespassed, and which ho tortiously holds, 
and ho may consequently be expelled by main force (m); but if he is 
allowed to continue on the land, and the landowner sleeps upon ' his 
rights, and makes no effort to remove him, he will gain a possession, 
wrongful though it be, and cannot be forcibly ejected. A mere intruder 
upon land, who has been allowed to run up a hut and occupy it, has no 
right to the hut or to the possession thereof, and the landlord may enter 
and pull down the hut about the cars of the occupants and remove the 
materials (a). The rightful owner cannot, in any case, when he has a 
right of entry, be made responsible in damages for a trespass iq)on his 
own land, for he is no trespasser if he has a right to go upon it (?i); 
but if ho assaults and expels })cr8ons who, having originally come into 
possession lawfully, continue to hold unlawfully, after their title to occupy 
has been determined, he may be made responsible for the assault, and be 
indicted for a forcible entry (o). Having, however, a right to enter upon 
liis own land, he may do so peaceably ; and if his entry is resisted by 
force, he may, it seems, repel force by force (o). 

“ Where a breach of the peace,” observes Parke, B., “ is committed 
by a freeholder, who, in order to get into possession of his land, assaults 
a person WTongfiilly holding possession of it against his will, although 
the freeholder may be responsible to the public, in the shape of an 
indictment for a forcible entry, he is not liable to the other party. It is a 
perfectly good justification to say that the plaintiff was in possession of 
the land again^ the will of the defendant, who was owner, and that the 
defendant entered upon it accordingly” (p). 

Of trespasses by cattle from want offences and from defective fences — 
Who is hound to fence and repair fences, — WTienever two persons have 
adjoining fields, and no hedge or fence between them, each must take 
care that his own boasts do not trespass on his neighbour (^), unless 

(k) Bac. Abr. Forcible Entry. (o) Newton v. Hartand^ 1 Sc. N. R. 

(l) As to recoveiy of possession by 492. 

persons forcibly expeUed, see 8 H.0| 0.9; (p) Harvey y. Bridges^ 14 M. & W. 

81 Eliz. c. 11 ; 21 Jac. 1, c. 15. 442 ; 1 Exch. 281. Davison v. Wilson^ 

(m) Browne v. Dawson^ 12 Ad. & E. 11 Q. B. 800. Meriton v. CoombeSf 19 

629. Law, J., C. l\ 336. 

(n) Davison v. WiUon, 11 Q. B. 890; (a) Roll. Abr. 105; 2 Roll. Abr. 600, 

17 Law, J., Q. B. 190. pi. 7 ; Dyer. 372b. 



142 TBXflPABS UPON REAL PROPERTY — HIGHWAYS. [OHAP. V. 

one proprietor has acquired a right or title, by grant or prescription, 
to have the boundary-fence between his close and that of the adjoining 
proprietor maintained and repaired at the expense of such adjoining 
proprietor (ante, p. 46). “Every man must use his own land so as 
thereby not to hurt another ; and as, of common right, one is bound 
tp keep his cattle from trespassing on his neighbour, so he is bound 
to use anything that is his so as not to hurt another by such 
user. If, therefore, a vendor sells a piece of pasture lying open to 
another piece of pasture of which he is poss'essed, the vendee is bound to 
keep his cattle from running into the vendor's piece ; so of dung or 
anything else” (r). If a landowner, who has land abutting upon a 
highway, neglects to fence the land from the highway, so that cattle stray 
from the highroad and injure his crops, he cannot immediately distrain 
the beasts' damage feasant, or treat the owner of the beasta as a tres- 
passer, but must either drive them out himself, or allow a reasonable time 
to the drovers in charge of them to get them out of the land («). If 
one landowner is bound to maintain and repair a fence for the benefit of 
the adjoining landowner (ante, pp. 46, 47), and cattle escape out of the land 
of the latter, and trespass upon the land of the party who ought to have 
kept up the fence, it is no excuse that the fences were out of repair, if the 
beasts were trespassers in the place from whence they came. If it be 
a close, the owner of the cattle must show an interest or a right to put 
them there. If it be a way, he must show that he was lawfully using 
the way (f). 

Of trespcisses upon highways set out and dedicated to the puhlkk by private 
proprietors, — By setting out a highway, and dedicating it to the use of 
the publick, the owner of the land over which the right of way is granted 
does not thereby part with the property in the soil. The landlord, in 
such a case, has full dominion and control over the land subject to the 
easement, and may recover it in ejectment (w), or bring an action for 
a trespass against any person who deposits stones or rubbish upon the 
soil, or constructs a bridge over or upon any part of the highway, or 
infringes in anywise upon the ordinary proprietary rights of the owner of 
the soil (a:). And the same rule prevails with regard to land over which 
any other privilege or easement has been granted to particular individuals, 
or to the publick at large, such as a stall in a market {y). 

Of continuing trespasses, — If a man throws a heap of stones, or builds 

(r) Tenant v. Ooldwin^ C Mod. 314. («) GoodtitU v. Alker, 1 Burr. 133. 

(») Goodwin v. Cheveky, 4 H. N. W 3 Com. Deg. Chimin. (A. 2) 27. 
031; 28 Law, J., Exch. 208; 7 Week Lade v. Shepfierd, 2 Str. 1004. Every y, 
Bep. Exch. 630. Smithy 26 Law. J., Exch. 345. 

(I) Lovaston y, Payne, 2 H. Bl. 531; (y) Mayor of Northampton v. Ward, 1 

Anon. 3, Wils. 126. Wils. 114. 
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a wall, or plants posts or rails on Ids neighbour's land, and there leaves 
them, an action will lie against him for tlie trespass, and the right to 
sue ^vill continue from day to day, till the incumbrance is removed. An 
action may be brought for the original trespass in placing the incum- 
brance on the land, and another action for continuing the thing so 
erected for the recovery of damages in the first action, by way of satisfac- 
tion for the wrong, does not operate as a purchase of the right to continue 
the injury (-r). 


SECTION II. 

OF THE TITLE TO LAND, PENCES, AND BOUNDARY-WALLS. 

Trial of title to lands and temynents in an action for a trespass, — If the 
defendant, in an action for a trespass committed by him upon the land or 
messuage of the plaintiff, pleads that the close or land in which the 
trespass was committed was the soil and freehold of the defendant, the 
plaintiff's title to the property is in issue, and also his right of possession 
(post, s. 3), and the defendant may, under this plea, bring forward 
evidence to show that he had a right to enter upon the close because it 
is his freehold, or because it has been demised to him, or because he had 
obtained an indefeasible title under the statute for the limitation of 
actions and suits relating to real property. 

Of the title to real p'operty, — By 3 & 4 Wm. 4, c. 27, s. 2, entitled 
“ An Act for the Limitation of Actions and Suits relating to Heal 
Property,” it is enacted, that no person shall make an entry or distress, 
or bring an action to recover any land or rent, but within twenty years 
next after the time at which the right to make such entry or distress, or 
to bring such action, shall have first accrued to some person through 
whom he claims ; or if such right shall not •'have accrued to some person 
through whom he claims, then within twenty years next after the time 
at which the right to make such entry or distress, or to bring such 
action, shall have first accrued to the person making or bringing the 
same (o). 

When the right is deemed to have accrued — Dispossession 'and dis- 
continuance of possession causing the period of Imitation to begin to run , — 
By 3 & 4 Wm. 4, c. 27, s. 3, it is further enacted, that when the person 
claiming such land or rent, or some person through whom he claims, 

( 2 ) Holmee v. WUson, 10 Ad. & £. 503. (a) Brassington v. LlewcUyn, 27 Law, 

Bowyer y,, Cooky 4 C. B. 230. J., Ezch. 207. 
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shall, in respect of the estate or interest claimed, have been in possession 
or receipt of the profits of such land, or in receipt of such rent, and shall, 
while entitled thereto, haye been dispossessed, or have discontinued such 
possession or receipt, then the right shall be deemed to have first accrued, 
at the time of such dispossession or discontinuance of possession, or at 
the last time at which any such profits or rent were or was so received. 
The word discontinuance of possession in this section means an abandon- 
ment of possession by one person, followed by the actual possession of 
smother person ; for if no one succeed Ibo the possession vacated or 
abandoned, there could be no one in whose favour, or for whose protection, 
the act would operate. To constitute discontinuance, there must bo 
both dereliction by the person who has the right and actual possession, 
whether adverse or not, to be protected {by Tlicrefore, where the owner 
of the fee simple of a close, with a stratum of coal and other minerals 
under it, has conveyed the surface to one under whom the plaintiff claims, 
reserving the minerals, and a right of entry to get them, to another 
under whom the defendant claims, the title and right of entry of the 
grantees of the mines is not barred by simple non-user for more than 
forty years, no other person having worked or been in possession of the 
mines (c). 

Accrual of the 9'ight on the death of parties in possession — Commencement 
of the period of Imitation . — It is further enacted (s. 3), that when the 
person claiming such land or rent shall claim the estate or interest of 
some deceased person, who shall have continued in such possession or 
receipt in respect of the same estate or interest, until the time of his 
death, and shall have boon the last person entitled to such estate or 
interest who shall have been in such possession or receipt, then the right 
shall be deemed to have first accrued at the time of such death. 

Accrual of the right under a dced—Commeticetnmt of the period of 
limitation.— It is further enacted (s. 3), that when the person claiming 
such land or rent shall claim in respect of an estate or interest in 
possession granted, appointed, or otherwise assured, by any instrument 
other than a will to him or some other person through whom he claims, 
by a person being in respect of the same estate or interest in the posses- 
sion or receipt of the profits of the land, or in receipt of the rent, and no 
person entitled under such instrument shall have been in possession or 
receipt, then the right shall be deemed to have first accrued at the time 
at which the person so claiming, or the person through whom he 
claims, became entitled to such possession or receipt by virtue of such 
instrument. 

(6) Blackbunie, C. J., McDonnell v. (c) Smith v. Lloyd, 2S Law, J., Exch. 
M^Kinty, 10 Irish Law Rep. 516. 194 ; 9 Exch. 571. 
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Seversiomry estates. — Finfeitures.— Accrual of the right. — Commence^ 
ment of the period of limitation. — By s. 3, it is further enacted, that when 
the estate or interest claimed shall have been* an estate or interest in 
reversion or remainder, or other future estate or interest, and no person 
shall have obtained the possession or receipt of the profits of such land, or 
the receipt of such rent in respect of such estate or interest, then such 
right shall be deemed to have first accrued at the time at which such 
estate or interest became an estate or interest in possession ; and when 
the person claiming such land or rent, or the person through whom he 
claims, shall have become entitled by reason of any forfeiture, or breach 
of condition, then such right shall be deemed to have first accniod when 
such forfeiture was incurred or such condition was broken. Provision is 
made (ss. 4, 5) for giving new rights of entry, &c. to remaindermen and 
reversioners in certain contingencies. 

Conversion of defeasible tenancies^Uwill into an indefeasible title . — Pos- 
session of land hf a cestui que trust. — It is further enacted (s. 7), that when 
any person shall be in possession or receipt of the profits of land or rent, 
as tenant-at-will, the right of the person entitled subject thereto, or of the 
person through whom he claims to make entry or distress, or bring action 
to recover such land or rent, shall be deemed to have first accrued either 
at the determination of such tenancy, or at the expiration of one year 
next after the commencement thereof, at which time such tenancy shall 
be deemed to have determined (c?). But no mortgagor or cestui quo 
trust is to be deemed to be a tenant-at-will to his mortgagee or trustee 
within the meaning of that clause. This proviso is applicable only to 
cases of express and declared trusts ; so that a person let into possession 
of and holding lands under an agreement to purchase, is not a cestui quo 
trust within this section (e). A cestui que trust may, in a certain sense, 
be tenant-at-will to his trustee, if he has been let into possession of the 
trust estate by the latter, although he is not a tenant-at-will capable of 
acquiring a title by reason of his possession, within tho third section of 
the statute. The possession of the cestui que trust is, in fact, the posses- 
sion of tho trustee, and the time of limitation will not run against tho 
latter, so long as the relatioliship of trustee and cestui que trust sub- 
sists (/). But this applies only to the case where the cestui que trust 
is the actual occupant. If ho is merely allowed to receive the rents or 
otherwise deal with the estate in the hands of the occupying tenants, he 
stands in the relation only of an agent or bailiff of the trustees, who 
choose to allow him to act for them in the management of the estate ; and 
if the actual occupier is, under such circumstances, permitted to occupy for 

(rf) Doc v. Moore, 9 Q. B. 661. (/) Garrard dem. Tuck, 8 C. B. 262 ; 

(e) Dofy. Rock, 4 M. A Gr. 31. 18 Law, J., C. P. 338. 
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more than the twenty years prescribed by the statute, without paying 
rent, the trustees lose their title, and the actual occupier gains the title 
exactly as in an ordinary case of landlord and tenant (g). But if the 
cestui que trust has been let into possession by the trustees, the tenancy 
between him and his trustees will not be determined by his underletting 
the premises, unless the trustees hare notice of such underletting ; for 
though the general rule is that a tenanoy^at-will is not assignable, 
because the transfer determines the tenancy, yet the rule is subject to the 
qualification, that a tenant-at-will cannot al common law determine his 
tenancy by transferring his interest to a third party, without notice to his 
landlord (h). 

Title of bond-Jide purchasers of trust estates . — When any land is vested in 
a trustee upon any express trust, the right of the cestui que trust, or any 
person claiming through him, to bring a suit against the trustee, or any 
person claiming through him, to recover such land, is (s. 25) to be deemed 
to have first accrued at, and not before, the time at which such land shall 
have been conveyed to a purchaser for a valuable consideration, and shall 
then be deemed to have accrued only as against such purchaser, and any 
person claiming through him. 

Of the gaining of a title to the inheritance by parties who obtained possession 
originally as tenants from year to year. — It is further enacted (s. 8), that 
when any person shall be in possession or receipt of the profits of any land 
or rent, as tenant from year to year or other period, without any lease in 
writing, the right of the person entitled subject thereto, or of the person 
through whom he claims, shall be deemed to have first accrued at the 
determination of the first of such years or other periods, or at the last time 
when any rent, payable in respect of such tenancy, shall have been received 
(which shall last happen). A tenant holding a house of parish-officers 
upon the condition of sweeping the church, or ringing the church-bell, is a 
tenant from year to year, within this section of the statute (i). The 
words “ lease in writing ” arc construed to mean not merely a demise in 
writing, but such an instmineiit as passes an interest (k). Verbal declara- 
tions and admissions made by a tenant in possession of his having paid 
rent, and of the party to whom it was paid, are admissible in evidence to 
establish the fact of the receipt of rent within this section (Z). 

Effect of continued wrongful receipt of rent. — It is also enacted (s. 9), that 

{g) MrUing v. Lttik, 10 C. B. 600 ; v. BiUettf ib. 983. JDoev. Hinde, 2 M. & 

Law, J., C. 1\ 187. I)ce v. PtaUips, 10 Rob. 441. 

Q. B. 134. (k) Doe V. Gower, 17 Q. B. 689; 21 

{h) Carpenter y.ColUns, Yelv. 13. Pin- Law, J., Q. B. 57. 
homv. 8ouster,B l&xch. 7QS. MelUng (Q Doe v. Beckett, 4 Q. B. 605; 12 

Leak, 16 C. B. 660. Law» J., Q. B. 236. 

(t) Doe V. Benham, 7 Q. B. 082. Doe 
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when any person shall be in possession or receipt of the profits of any 
land, or in receipt of any rent, by rirtae of a lease in writing, by which a 
rent of 20s. or upwards shall be , reserved, and the rent shall have been 
received by some person wrongfully claiming to be entitled to such land 
or rent in reversion, immediately expectant on the determination of such 
lease, and no payment in respect of the rent reserved by such lease sliall 
afterwards have been made to the person rightfully entitled thereto, the 
right of the person entitled to such land or rent, subject to sjich lease, or 
of the person through whom he claims, to make an entry or distress, or 
bring an action, after the determination of such lease, shall be deemed to 
have first accrued at the time at which the rent was first so received by 
the person wrongfully claiming ; and no. such right shall bo deemed to 
have first accrued upon the dctermiuatioii of such lease to the person 
rightfully entitled. 

Entpj upon land, and co7Uimted claim, — It is further enacted (s. 10), 
that no person shall be deemed to have been in possession of any land 
within the meaning of the act, merely by reason of his having made an 
entry thereon; and (s. 11) that no continual or other claim upon or near 
any land shall preserve any right of making an entry, or distress, or of 
bringing an action. 

Possession of coparceners, joint-tenants, and tenants-in-common, — When 
any one or more of several persons entitled to any land or rent as 
coparceners, joint-tenants, or tenants-in-comnion, shall have been in 
possession or receipt of the entirety, or more than his or their undivided 
share for his or their own benefit, or for the benefit of any person other 
than the persons entitled to the other shares of the land or rent, such 
possession or receipt is not to be deemed to have been the possession or 
receipt of, or by such last-mentioned persons, or any of them. 

Possession of younger brothers or relations, — When a younger brother, 
or other relation of a person entitled as heir to the possession or receipt 
of the profits of land, or to the receipt of rent, enters into the possession 
or receipt thereof, such possession or receipt is not to bo deemed to be the 
possession or receipt of the heir. 

Acknowledgment in writing equivalent to possession, — By s. 14 it is 
further enacted, that when any acknowledgment of the title of the person 
entitled to any land or rent shall have been given to him or his agent in 
writing, signed by the person in possession or in receipt of the profits of 
such land, or in receipt of such rent, then such possession or receipt by 
the person by whom such acknowledgment shall have been given shall 
be deemed to be the possession or receipt of the person to whom or to 
whose agent such acknowledgment shall have been given at the time of 
giving .the same; and the right of snch last-mentioned person, or any 
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person claiming through him, shall be deemed to have first accrued at, ' 
and not before, the time at which such acknowledgment, or the last of 
such acknowledgments, if more than one, was given (m). 

EccleaicLstical and eleemosynary corporations are allowed (s. 29) two 
incumbencies, and sixty years for the recovery of land. 

Disabilities. — Ten years arc allowed (s. 16) in all cases for persons 
under disability from the time the disability ceases, but no action is to be 
brought (s. 17) after forty years. The disabilities enumerated as having 
the effect of extending the period of limitation, arc infancy, coverture, 
idiotcy, lunacy, unsoundness of mind, and absence beyond Kea% at the time 
the right to make an entry or distress, or bring action to recover any land 
or rent, shall have first accrued. The extension of the period of limitation 
is granted also from the death of the person under disability. 

Preservation of the rights of the landowner hy re-entry and resumption of 
possession of lands befm'e the expiration of the period of limitation. — We have 
seen, by s. 7 of the statute 3 & 4 Wm. 4, c. 27, that when any person is 
in possession of land as tenant-at-will, the right of the landowner to enter 
upon the land, or recover it by action, accrues either at the determination 
of such tenancy, or at the expiration of one year after the commencement 
thereof, at which time the tenancy, if not previously determined by the 
act of the landowner, shall be deemed to have determined. We have 
seen, also, that no person is to be deemed to have been in possession of 
land within the meaning of the act, merely by reason of his having made 
an entry thereon, and that no continual claim upon, or near to land, shall 
preserve any right of making an entry or bringing an action (ante, 
p. 147). “The making an entry,” observes Ores well, J., “amounts to 
nothing unless something is done. to divest the possession out of the 
tenant and revest it in fact in the lord.” Where, therefore, the defendant 
had inclosed a piece of land from the waste and built a hut thereon, and 
the lord of the manor entered upon the premises, and said he took 
possession in his own right, and ordered a stone to be removed from the 
hut, and a portion of the fence .to be thrown down, but did not turn the 
defendant and his family out of the cottage, it was held that this was no 
interruption of the possession of the defendant, and no vesting of the 
possession in himself, and that the lord had not done enough for the 
assertion of his rights, and for preventing the defendant froni gaining a 
title under the statute (m). Where, on the other hand, the overseers of a 
parish put the plaintiff into possession of a parish cottage as a parish 

(m) Ley v. Peter, 6 H. & N. 101; 27 (») Doe v. Coomhes, 9 C. B. 718 ; 19 

Law, J., Kxch. 239. Goode v. Job, 28 ib. Law, J., C. P. 900. Braasinyton v. LleweU 
Q, B. 1. Fursdon v. Cloyy, 10 M. Sc W. lyn, 27 Law, J., Exch. 297. 

676. 
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pauper, and he having continued in possession for a long time without 
paying any rent,, the overseers in 1839 entered upon the cottage, to 
prevent him from gaining a title under the statute, and turned out both 
him and his family and removed his furniture; but, on the same day, the 
plaintiff resumed possession of the cottage, and continued in possession 
till July 1852, when the overseers again entered, and ho refusing to 
deliver up the cottage, they destroyed it, and the plaintiff then brought 
an action of trespass, and the defendants pleaded that the cottage was'^ not 
the property of the plaintiff ; it was held that the right of the defendants 
was not barred, as they had in 1 839 actually dispossessed the plaintiff, 
and resumed possession of the cottage, and clothed themselves with their 
original rights. “ Whether the plaintiff,” observes Lord Campbell, “ during 
the interval between 1839 and 1852 was tcnant-at-will or tenant-at- 
suffcrance, or a mere trespasser, seems to be wholly immaterial, so that 
the overseers had not in the interval done anything to prejudice the right 
of entry which vested in them in 1839. It is admitted that the plaintiff 
would have had no title had the jury found that his subsequent occupation 
was under n new tenancy-at-will; but how vrould this at all have affected 
the new right of entry which had accrued in April 1839 ? An attempt 
was made to do aw'ay with the effect of what then happened, by resorting 
to section 10 of the statute, which enacts, ‘that no person shall bo 
deemed to have been in possession of any land within the meaning of this 
act, merely by reason of having made an entry thereon.’ But this 
evidently applies to a mere entry, as for the puqiosc of avoiding a fine, 
which may be made by stopping on any corner of the land in the night- 
time and pronouncing a few words, without any attempt, or intention, or 
wish to take possession. In the present case possession was actually 
taken by the overseers animo possidmdi; and whether possession was 
retained by them an hour or a week must, for this purpose, be immaterial. 
Tliey were lawfully in possession of their fee-simple title, and by nothing 
that had previously happened could their right in respect of the Htatuto 
of Limitations be at all prejudiced. A number of cases were cited in the 
argument to show that if, after the determination of the tenancy-at-will, 
independently of the statute, the tenant continues in possession at suffer- 
ance till the expiration of twenty-one years from the commencement of 
the tenancy, the statute is || bar. We do not consider it necessary, on 
this occasion, to examine these cases; and it may be too late now to 
consider, except in a court of error, whether, where the tenant has 
remained in possession continuously for twenty-one years, the tenancy- at- 
will being determined during that time by an act of the landlord, without 
his actually having been in possession, there be any ground for the 
distinction as to the operation of the statute between a subsequent 
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tenancy-at-sufFcrance and a new tanancy-at-will, which is allowed to 
create no bar. But, without convicting with any prior decision, we think 
that, in this case, by reason of the possession of the overseers in April 
1839, we are bound to decide in their favour ” (o). 

A landowner who accommodates a servant or poor relation with a 
cottage and garden, does not necessarily part with the possession of the 
property occupied by such servant or poor relation. Tlie latter may have 
the mere custody of the property ; his possession, such as it is, may be 
the possession of the landowner (p); and the latter may retain and 
continue to exercise his proprietary and possessory rights so as to rebut 
the presumption that he has parted with the possession of the property, 
and prevent the operation of the Statute of Limitations. If a landowner 
allows his gardener, or servant, or workman employed upon his estate to 
live in a cottage thereon rent free, the possession of the servant is the 
possession of the master, and the servant has no greater interest in the 
land than a coachman who occupies part of his master's coach-house, or 
sleeps over his master’s stable; ‘and no title can be gained by such an 
occupation and enjoyment of the master’s property, however long it may 
bo continued. And if a landowner, from motives of kindness or charity, 
allows a de])endcnt, relative, or friend to occupy a cottage and land upon 
his estate, and the landowner, during such occupation, continues to exercise 
acts of ownership over the Itfnd so occupied ; if he repairs the buildings, 
cuts down or plants trees, or causes drains to be made through the land, 
or quarries and carries away stone, all these acts of dominion exercised by 
him over his own property show that he has never parted with the 
possession of it, although he has allowed another person to occupy it, and 
share with him in the use and enjoyment thereof ( 5 ^). 

Rights of mortgagees , — The statute 7 Wm. 4 , & 1 Viet. c. 28, 
provides that it shall be lawful for any person claiming under any 
mortgage of land to make an entry, or bring an action or suit to recover 
such land, at any time within twenty years next after the last payment of 
any part of the principal money or interest secured by such mortgage, 
although more than twenty years may have elapsed since the time at 
which the right to make such entry, or bring such action or suit, shall 
have first accrued (r). 

Title to the sea-shore , — The sea-shore between high-water and low- 
water mark is priniA facie the property of^hc Crown («), and is’^^xtra- 
parochial, unless it be shown by common reputation or otherwise to form 

{o) Jtandall v. Sevens, 23 Law, J., Q, B. (g) Turner v. 9 M. & W. 045. 

71 ; 2 Ell. <fe Bl. 050. * . (r) Doe v. Ma»eeu^ 17 Q. B. 381 ; 20 

(p) Bertie v. Beaumont, 10 East, 83. Law, J., Q. 13. 4(34. 

Muni V. Colson, B M. Ss So. 701. Doe v. (s) Hale de ^ure il/arts, Hargrave’s 
Stanton, 2 B. & Aid. 371. May hew v. Law Tracts, pp. 25-37. 

i8fMML*,4El. &B1. 858. 
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part of an adjoining parish (t). The soil may, howerer, be vested in a 
private individual, or in the lord of the manor, by ancient grant from the 
Crown, and may form part of the adjoining manor; but proof that it does 
so ought to be strictly and rigidly required from all lords. of manors who set 
up exclusive rights in the soil, in derogation of the free use and enjoyment 
^of the sea-shore by the publick. Where proof was given by the lord of the 
manor or territory of Gower of an ancient grant of the terra de Gower in 
the time of King John, and the limits of the manor both on the land and 
the sea-side were uncertain, common reputation, modem usage, and the 
exercise by the lord of acts of dominion over the sea-shore, were admitted 
‘ in evidence to show the boundary of the manor on the sea-side («). 

And where a manor was held under an ancient grant from the Crown, 
which professed to grant the manor with wreck of the sea, several fishery 
and other rights of an extensive description, but did not expressly 
purport to convey litUis marisj' it was held that acts of dominion and 
ownership exclusively exercised by the lord upon the adjoining sea-shore, 
between high and low-water mark, and which acts would have been 
unlawful without a license or grant from the Crown, such as the constant 
and exclusive digging and taking away of sand, stones, gravel, and sea* 
weed, might be called in aid of the grant to show that the sea-shore was 
parcel of the manor (a;). But mere occasional acts of taking sand or 
gravel, shells or sea-weed, from the sea-shore, ought not of themselves, 
without proof of adverse and exclusive enjoyment on the part of the lord, 
to raise any presumption of a grant of the soil from the Crown ; nor 
would a jury from such evidence find a grant (y). By a grant of the 
sea-shore, the Crown conveys not that which at the time of the grant is 
between high and low-water marks, but that which from time to time 
shall be between these two termini, so that the freehold shifts as the sea 
recedes or encroaches. The ordinary limit of the sea-shore is the line of 
the medium high tide between the springs and the neaps (z). 

Different rights in the sea-shore may be vested in a subject, according 
to the terms of the grant. The king may have granted to a subject the 
soil itself, or the general privilege of fishing, or of laying, keeping, and 
taking oysters on that spot (a). But the grantee of the Crown must take 
subject to such prescriptive rights as may have been acquired by subjects 
by immemorial usage and ^joyment (d), 

(t) Reg, V. Mumn^ 6 Week Bep. Q. B. {z) AU,^Oeiu v. Chamben, 4 De G. M. & 
246. G. 213. 

(m) Duke of Beaufort v, AfayoTj Sc, of (a) Scrafton v. Brown, 4 B. & C. 497. 
Swansea, 3 Exch. 413. (6) Ld. Denman, C. J., Mayor of CoU 

(x) Calmady v. Rowe, 6 C. B. 801. Chester v. Brooke, 7 Q. B. 374. Ante, 

(y) Livett v. WiUon, 3 Bing. 115. ch. 2. ^ 
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Of the title to wa^te umncheed Imid adjoining the seashore. — All 
uninclosed waste land abutting on the sea-sbore, and situate above the 
high-water mark of ordinary spring-tides, belongs primd facie to the owner 
of the adjoining property, although it is covered with beach and sea-weed, 
and overwhelmed with the waves at extraordinary spring-tides (c). 

Of the right to the soil of turnpike-roads and highways. — The soil of a 
turnpike-road is not vested in the trustees of the road. The trustees have 
only the control of the highways, the ordiniwy rule being that the land- 
owners on either side of the road are entitled to the soil of the road, usque 
ad medium fihm vice; and, if a landowner owns the soil on both sides of the 
road, he is entitled to the soil of the whole road (df). This is a presump- 
tion of law founded on the assumption that in making a road for publick 
convenience, the owners of the land on each side of the road have contri- 
buted a portion of their land towards the formation of the road. But the 
presumption may be rebutted by evidence that the road was made on soil 
belonging exclusively to the owner of the land on one side only of the 
road (e). Where the owner of two parcels of land on either side of a 
highway conveys them to a purchaser, the soil of the road passes by pre- 
sumption of law, although the conveyance is silent as to the existence of 
the road, and although the particular measurement of each parcel of land 
is given, which would exclude the road ; but this presumption may be 
rebutted by circumstances showing that the grantor did not intend to 
transfer to the grantee his right of ownership in the soil of the highway. 
Words in an instrument of grant, as elsewhere, are to be taken in the 
sense which the common usage of mankind has applied to them in refer- 
ence to the subject-matter of the grant. And if lands abutting upon a 
highway are described in the grant as bounded by the highway, the right 
to the soil, ad medium filum vice, will be impliedly included in the grant, 
unless the surrounding circumstances rebut the presumption (/). 

No legal presumption arises as to the ownership of soil in a road, 
where the road is defined for the first time under a newly-created authority, 
such as a board of commissioners for inclosing lands, acting under the 
powers of an act of parliament {g). 

Of the right to the soil of accommodation-ways and private roads. — If a 
landowner makes a road on his own soil for his own accommodation, and 
then conveys to a purchaser a plot of land abutting upon one side of the 

(c) Lowe y. OoveH, 8 B. & Ad. 809. {e) Holmes y. Bellingham, 33 Law, T. 

Hale, de jure marts, c. 4, p. 12. Hai'g. B. 239. 

Law Tracts. (./') Lord v. Sidneg CUg Com., dc., 33 

(d) Damson v. Gilt, 1 East, 69. Afar- Law, T. B., X (H. L.) 

quis of Salisbury y. Gt. North. Rail. Co,, if) Rex v. Hatfield, 4 Ad. & E. 156. 

28 Law, J., 0. P. 53 ; 6 C. B., N. S. 208. 
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road, and grants to the purchaser a right of wa; along the road, no right 
to the soil of the road passes to the latter (ante, pp. 142). 

Of the title to waste hmda o/^oining public^ Highways. — Waste land 
extending along a publick highway is presumed, in the first instance, to 
belong to the owner of the adjoining land, and not to the lord of the 
manor {h)\ but this presumption prevails only so long as proof to the 
contrary is wanting (t). Itn remote and ancient times, when roads were 
frequently made through uninclosed lands, and when the same labour and 
expense were not employed upon roads, and they were not formed with 
that exactness which the exigencies of society now require, it was part of 
the law that the publick, where the road was out of repair, might pass 
along the land by the side of the road. This right on the part of the 
publick was attended with this consequence — that although the parishioners 
were bound to the repair of the road, yet, if an owner excluded the publick 
from using the adjoining land, he cast upon himself the onus of repairing 
the road. If the same person was the owner of the land on both sides, 
and inclosed both sides, he was bound to repair the whole of the road ; if 
he inclosed on one side only, the other being left open, he was bound to 
repair to the middle of the road ; and where there was an ancient inclosure 
on one side, and the owner of lands inclosed on the other, he was bound to 
repair the whole. Hence it followed, as a natural consequence, that when 
a person inclosed his land from the road, he did not make his fence close 
to the road, but left an open space at the side of the road, to be used by 
the publick when occasion required. This appears to be the most natural 
and satisfactory mode of explaining the frequency of wastes loft at the 
sides of roads : the object was to leave a sufficiency of land for passage by 
the side of the road when it was out of repair (Jc), 

But the ordinary presumption, that a narrow strip of land lying 
between the highway and the adjoining close belongs to the owner of the 
close, is cither done away With or considerably narrowed, if the narrow 
strip is contiguous to, or communicates with, open commons or larger 
portions of land ; for the evidence of ownership which applies to the 
larger portions, applies also to the narrow strip which communicates with 
them it). 

Of the right to the soil of Uming-paths. — Navigation companies 
authorized by statute to set out towing-paths, first giving satisfaction to 
the owners and proprietors of lands made use of for the purpose, do not, 
by forming a towing-path and giving satisfaction to the owner of the land 

(fc) Doe V. Dearsey, 7 B. & C. 307. Headlam v. Medley, Holt, N, P. C. 462. 

(i) Doe,y. Hampton, 4 C. B. 273. v, iSTemp, 2 Bing. N. C. 102. 

Dendy v. Simpson, 18 C. B. 831. (0 Qrose v. West, 7 Taunt. 42. 

{k) Steel y. Prickelt, 2 Stark. 469. 
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oyer yrhich the path is formed, acquire more than a right of way for towing, 
in the nature of a servitude or easement. Statutory powers of this sort 
do not enable them to acquire the soil itself (m). Landowners whose lands 
abut upon a navigable river or canal, along which a towing-path extends, 
have in general a right to form wharfs and to cross the towing-path wher- 
ever they please, for the purpose of loading ^and unloading vessels, provided 
they do not interfere with the use of the towing-path (n). 

Of the right of property in trees and hushes. — According to the old 
authorities, the general property in trees is in the landlord, and the general 
property in bushes is in the tenant, although, if ho exceeds his right — as 
by grubbing up or destroying fences — he may be liable to an action of 
waste. The tenant has the general property in the cuttings of a hedge, 
whoever cuts it (o). 

Of the oumership of trees standing in boundary-hedges. — In an old case, 
it is said that if a tree grows in a hedge which divides the land of A 
and B, and by the roots takes nourishment in the land of A and also of B, 
they are tenants-in-common of the tree, and so it was adjudged” (p). 
But this must be understood of fences of which the adjoining owners are 
also tenants -in-common ; for the general rule is, that the ownership of the 
tree follows the ownership of the hedge, and the tree will be held to belong 
to the party on whoso land the trunk stands, without reference to the 
direction of the roots. By the French law, “ Trees which arc found in a 
common hedge are common like the hedge ; each of the two proprietors 
has the right to require that they should be felled.” 

“ He whose pro})erty is overshadowed by the branches of his neighbour’s 
trees may compel the latter to cut off such branches. If it be the roots 
which encroach on his estate, he has a right to cut them therein 
himself” (^). 

Of the right of property in boundary-ivalls and fences. — Evidence of a 
common user by two adjoining proprietors of a boundary-wall separating 
their two estates justifies the presumption, either that the w^all was 
originally built on land belonging in undivided moieties to the owners of 
the respective premises, and at their joint expense, or that it had been 
agreed between them that the wall, and the land on which it stood, 
should be considered the property of both as tenants-in-common, so as to 
insure to each a continuance of the use of the wall (r). “ When a wall 
is common property, it may happen, either that a moiety of the land on 

(m) Badger v. South York. Bail. Co., (p) Anon. 2 Hollo Rep. 255. Water- 

28 Law, J., Q. B. 120; 7 Week Rep. man v. Soper, 1 Ld. Raym. 737. Holder 
130. v.Cofl/o«,M. &M. 112. 

(n) Monm, Canal d Bail. Co. v. ffillf 4 (q) Cod. Civ. art. 673, 672. 

H. St N. 427. (r) WilUhire v. Si^ard^ B B. & C. 

(o) Berriman v. Peacock^ 0 Bing. 384. 250 n. 
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whidi it is built may be one man’s, and* the other moiety another’s, or 
the land may belong to the two persons in undivided moieties.” But 
“ whenever the land on which a boundary-wall is intended to be built 
belongs on one side to one party^ and on the other to the other party, 
and they between them agree to build the wall, it would be prudent,’.’ 
observes Bay ley, J., to make this bargain, that so long as there was to 
be a wall continuing on tlie property, the land on which it was built, and 
the wall which stood upon that land, should be taken and considered to 
be the common property of the two, and that the owners of the estates on 
each side should be tenants-in-comraon of the undivided moiety of that 
land and of the wall, with the power of adopting such remedies for 
partition as tenants-in-common may adopt ; for if the wall stood partly 
on one man’s land, and i)artly on another’s, either party would have 
a right to pare away the wall on his side, so as to weaken the wall on the 
other, and to produce a destruction of that which ought to be the common 
property of the two.” 

If one tenant-in-cominoii of a wall destroys the wall which is the 
subject of the tenancy-in-common, that is an actual ouster and expulsion 
of the one by the other, so that the party expelled and injured may 
maintain an action against the wrong-doer for the recovery of damages ; 
but if the wall is pulled down for the mere purj)ose of rebuilding it, and 
providing a better and stronger wall, no action is, it seems, maintainable. 
If an improper addition is made to the height of the wall by one tenant- 
in-common to the injury of the other, the latter may remove the height- 
ened portion of the wall (s). Wlierc a building is placed against the wall 
by one of two tenants-in-coramon of the wall, and the wall is heightened 
and carried up into a chimney, this is evidence of an ouster of the other 
tenant-in-common, as the altered wall and the old w^all are not identical 
things, and the nature of the property is substantially changed (t). 

In general, where a boundary-wall is built at the joint expense of 
adjoining proprietors under the provisions of a building act, so that half 
the thickness of the wall stands on the ground of each proprietor, the two 
proprietors are not tenants-in-common of the wall, but each is cntitled'to 
the ordinary remedy for any injury done to the part of the wall which 
stands on his own land (u). 

Of the ownership of ditches and hedges . — “ The rul5,” observes Lawrence, 
J., about ditching is this. No man making a ditch can cut into his 
neighbour’s soil, but usually he cuts it to the very extremity of his own 
land ; ho is, of coarse, bound to throw the soil which he digs oiit upon 

(s) Cuhitt V. Porter^ 8 B. & C. 207. (i) Stedman v. Smith, 8 Ell. ds BL 1 ; 

Murray v. Hall, 7 C. B. 441. Murly 20 Law, J., Q. B. 315. 

V. MDermoit, 8 Ad. & E. 138. («) MatU v. Hawkins, 0 Taunt. 22. 
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his Own land, and often, if he likes it, he plants a hedge on the top of it ; 
therefore, if he afterwards cuts beyond the edge of the ditch, which is the 
extremity of his land, he cuts into his neighbour's landj and is a tres- 
passer ; no rule about four feet and eight feet has anything to do with it. 
He may cut the ditch as much wider as he will, if he enlarges it into his 
own land" {x). A boundary-hedge, separating one estate from another, 
belongs in general to the occupier, who has been in the habit of catting 
and repairing the hedge. Proof of the exercise of acts of ownership over 
the hedge is primd evidence of the property in the hedge being in the 
party who has exercised such acts. In some instances, the adjoining 
owners are tcnants-in-common of the hedge separating their respective 
properties, so that each has a right to clip the hedge, but not to grub it 
Tip(y). 

By the French law, all ditches between two estates are presumed 
common, if there be no title or proof to the contrary. But it is proof 
that a ditch is not common when the bank or earth thrown up is found 
only on one side of the ditch. The ditch, in such a case, is deemed to 
belong exclusively to him on whose side the earth is found to be thrown 
up. Every hedge which separates two estates is reputed common to both, 
unless there be only one of the estates in an inclosed condition, or unless 
there bo vouchers or sufficient possession to prove tlie contrary (z). 


SECTION III. 

OF AGTIOES FOR TRESPASSES UPON LANDS AND TENEMENTS. 

t 

Of actions against the hundred for damage done to tenements hg rioters . — 
By 7 & 8 Geo, 4, c. 31, s. 2, it is enacted, that if any church or chapel, 
house, stable, &c., or any building or erection used in any trade or 
manufacture, or in conducting, the business of any mine, or any engine or 
machinery employed in any manufacture, or in working any mine or any 
bridge, waggon-way, &c., or trunk for conveying minerals, shall be 
feloniously demolished, pulled down, or destroyed, wholly or in part, by 
any persons riotously assembled together, the inhabitants of the hundred 
shall, if the damage done exceeds 80/., be liable (s. 8) to yield full com- 
pensation to the persons damnified by the offence, and also for any damage 
which may at the same time be done to any fixture, furniture, or goods, 

{z) Vbwles V. MiUeVy 3 Taimt. 137. (y) Vayce v. Voyce, Gow. 201. 

(?) Cod. Nap. liv. 2, No. 006-672. 
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in any such church, chapel, house, or buildings. Under this statute a 
borough is liable to contribute, as part of the hundred, to the damage 
done, notwithstanding the provisions of the' Municipal Corporation 
Act (a). But before an action can be maintained, the persons damnified, 
or such of them as have knowledge of the circumstance of the ofience, or 
the servant or servants who had the care of the property damaged, must, 
within seven days after the offence, go before some neighbouring justice 
of the peace, having jurisdiction over the locality of the offence, and state 
upon oath the names of the offenders, if known, and submit to the 
examination of such justice touching the circumstances of the offence, 
and become bound by recognizance to prosecute, &c.; but every such 
action must be commenced within three calendar months after the 
commission of the offence. 

No action can (s. 8) be maintained against the hundred in cases 
where the damage done does not exceed 30/., but the party damnified 
must hand in a notice of claim to the high constable of the hundred, who 
is to exhibit such claim to two justices of the peace, who are to appoint a 
petty session for the purpose of hearing and determining such claim. 

Parties to actions for trespasses — Heirs-at-law, — The heir-at-law cannot 
maintain trespass for an injury to lands descended to him without entry; 
but, after entry, his right of possession relates back so as to support an 
action against a wrong -door for a trespass committed at an antecedent 
period (/>). 

Tenants-m-c(nmmn, — An action is maintainable by one tenant- in- 
common against his co-tenant, or the licensee of the latter for digging up 
and carrying away the soil of the close of which they are tenants- in- 
common. In such an action, a plea that the close is not the close of the 
plaintiff is not supported by proof that the plaintiff is tenant-in-common 
of it, with others who authorized the trespasses (c). One tenant-in- 
common also may sue his co-tenant-in-common in trespass for turning 
him or his servants off the land, or out of the house holden in 
common (el). 

Tenant and reversiemer . — The actual occupier of real property is always 
entitled to maintain an action for unjustifiable trespasses thereon; but the 
owner; who has parted with the possession in favour of a tenant or lessee, 
cannot maintain an action for temporary trespasses, unless an injiuy has 
been thereby occasioned to his reversionary estate. If a house or land is 
occupied merely by the servant of the owner, the occupation of the 

(tt) BirUy V. SaJford, 11 M. Jk W. 890. 837 ; 10 Law, J., Q. B. 108. 

(b) Barnett v. Earl Guildford^ 11 Exch. {d) Murray v. HaU, 7 C. B. 454 ; 18 

19 ; 24 Law. J., Exch. 281. Law, J., C.JP. 161. 

(c) WilMmon v. Haygarth^ 12 Q. B. 
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ser^At is the occupation of the owner/ and the latter, being then the 
occupier as well as the owner, may sue for any temporary trespass or 
injury, rendering his occupation less profitable or commodious ; but 
where the land has been demised to .a lessee, who has entered thereon, 
and is clothed with the possessory interest, the lessee, and not the land- 
lord, is the proper party to sue for a trespass upon the property, unless 
the wrongful act complained of imports a damage to the reversionary 
estate (e). Where the injury is of a permanent nature, and deteriorates 
the marketable value of the property, so that if the landlord or reversioner 
was to sell it, it would fetch less money in the market, there is, as we 
have seen, a damage to the reversionary estate, in respect of which the 
reversioner may maintain an action (/). “ The removal of the smallest 

portion of soil must, in general, be esteemed an injury to the reversion, 
because it tends to alter the evidence of title” (g). 

In the case of permanent injuries to buildings, from trespasses or acts 
of negligence by strangers, the tenant is entitled to sue in respect of the 
immediate residential injury, and the reversioner in respect of the 
diminished saleable value of the property (h). Where trees have been 
injured by a stranger, the lessor and the lessee may both sue in respect 
thereof ; the lessor for the damage done to the body of the tree, the 
lessee for the loss of the shade and fruit (i). So may the copyholder and 
the lord (^•). But the reversioner cannot, as we have seen, maintain an 
action against a stranger for entering upon his land in the occupation of 
his lessee, and with carts and horses trampling down the soil and grass 
though the entry be made in the exercise of an alleged right of way, as 
the act is not attended with any permanent injury to the reversion. 
“ Such an act,” observes Parke, J., “ done while the premises were out 
on lease, would not bo evidence of any right as against the rever- 
sioner” (/). 

If several parties are entitled to the reversion as joint-tenants, 
parceners, co-heirs in gavelkind, all of them should be joined, as wo have 
seen (ante, p. 10), as plaintiffs in an action for an injury to the rever- 
sion (m). So, if there are several occupiers or tenants of the injured 
property, all should be made plaintiffs in an action for damage done io 
the possessory interest in the premises. Tennnts-in-common also “should 
join in actions personal, as trespass in breaking into their house, breaking 
their inclosure or fences, feeding, wasting, or defouling their grass, 

(e) Dobson v. Blackman^ 0 Q. B. 901. (A) Jefferson v. Jefferson, ib. 131. 

(f) Ante, pp. 10, 64. (Z) Baxter v. Taylor, 4 B. & Ad. 75 ; 

{y) Per Cur. AUton v. Scales, 0 Bing. 4. ante, p. 42. 

(A) .Hosklng v. Phillips, 3 Bxcli. 168 ; (?m) Bac. Abr. Joint - Tenants, K. 

post, S. Damages, * Deering y. Moor, Cro. Eliz. 554. Ante, 

(0 Bedingflelay. Onslow, 3 Lev. 200. pp. 10, 106 
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cutting down their timber, fishing in thw piscaiy, '&c.| and shall recover 
jointly their damages, because in those actions, though their estates are 
several, yet the damage survives to all, and it would be unreasonable to 
bring several actions for one single trespass” (n). 

Parties to be made defendants , — Actions for trespasses, and injuries to 
real property, may be brought either against the hand actually committing 
the injury, or against the party by whose order or authority the act was 
done. A master is liable for any act done by his servant in the course of 
executing his orders ; and therefore, where a master ordered his servant 
to lay some rubbish near his neighbours wall, but so that it might not 
touch the wall, and the servant used ordinary care in executing the orders 
of his master, but some of the rubbish naturally ran against the wall, it 
was held that the master was liable in trespass (o). But to render the 
master liable for the wrongful acts of the servant, the servant must, at the 
time he does the wrong, be acting in the execution of the master’s orders, 
and within the scope of his employment as a servant, and must be 
honestly endeavouring to accomplish something ordered to be done by his 
master ; for if he wilfully quits sight of the object for which he is em- 
ployed, and without having in view his master’s orders, pursues that 
which his own malice suggests, he no longer acts in pursuance of the 
authority given him, and the master will not -be answerable for his act. 
Thus it is said that, “ If my servant, contraiy to my will, chase my 
beasts into the soil of another, I shall not bo punished (p ) ; and if my 
servant, without my knowledge, put my beasts in another’s land, my 
servant is the trespasser, and not I, because, by the voluntary putting of 
the beasts there without my assent, he gains a special property for the 
time, and so to this purpose they are his beasts” (j). 

If fences are allowed to go to ruin, and cattle escape and trespass upon 
the adjoining land, the action for the injury must be brought against the 
party who is by law bound to uphold, the fence (ante, p. 65). The action 
-cannot be supported against the landlord when the land is in the posses- 
sion of a tenant; for it is, as we have seen, the duty of the actual occupier 
to repair and maintain fences, and not the duty of the landlord (r). 

Where several persons have been jointly concerned in the commission 
of a trespass, they may, in general, be sued jointly as principals, or the 
plaiutiiT may sue any of them separately at his election (s). 

Declaration for trespasses upon land . — Venue . — The rule that the name 

(n) Bac.Abr. Joint-Tenants, K; post, - {q) 2 Roll. Abr. 553. 

ch. 19. (r) CheHham v. Hampson^ 4 T, R. 31H* 

(o) Gregory v. Piper, 0 B. & 0. 691 ; 4 {ft) Ld. Kenyon, C. J., Mitchell v. TVir- 

M. Sc R. 500. huUf 6 T. R. 061 ; post, ch. 19. 

(p) Bro. Abr. Trespass, pi. 435. 
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ctf the county from which the jury are to come to try the action is to be 
stated in the margin of the declaration (post, ch. 20), does not apply to 
actions for trespass to land, where the place in which the trespass was 
committed is described in the body of the declaration. The cause of 
action for an injury to realty is local, and must, unless the venue is 
changed by judge's order, be tried in the county where it arises, and where 
the property is situate ; but any defect in naming the place of trial, or 
lajing the venue, is cured by the statute 16 & 17 Car. 2, c. 8 (<). The 
close or place in which the trespass was committed must be designated in 
the declaration by name, or abuttals, or other description, or the plaintiff 
may be ordered to amend with costs, or give such particulars as the court 
or judge may think reasonable (i^). The description should correspond 
with the state of the premises at the time of the commission of the 
trespass, and not at the time of the making the declaration (a;). It 
should bo reasonably accurate, and the name and situation of the close 
should be specified (y), and the trespass must be proved to have been 
committed at the place named (z). When there is a general district of 
land known by one general name, and there are several occupiers in the 
same district, each person may call his own part of the district by the 
general name (a). 

The plaintiff 'may allege generally, “ that the defendant broke and 
entered certain land of the plaintiff, called, &c. and depastured the same 
with certain cattle” (ft). If special damage has resulted to the plaintiff 
from excavations made by the defendant in the soil of the plaintiff, the 
nature of the damage should be stated (c). 

In an action against the hundred to recover compensation for the 
felonious demolition of a house, building, or erection, the same strictness 
of averment and proof is required as on the trial of an indictment for 
felony (c?). 

If the plaintiff declares as reversioner for an injury done to his rever- 
sion, the declaration must allege it to have been done to the damage of 
the reversion, or must state an injury of such a permanent nature as to be 
necessarily prejudicial thereto, and the want of such an allegation is cause 
for arresting the judgment (e). 

(i) Simmons v. Lillystone^ 8 Exch. 441 ; (z) Simmons v. Lillystotie, 8 Exch. 441 ; 

22 Law, J., Exch. 218. Warren v. Webb, 22 Law, J., Exch. 218. 

1 Taunt. 379. (a) Cooke v, Jackson^ 9 D. K. 490. 

(u) Reg. Gen. 16 Viet. 18 ; 1 Ell, & (b) 15 & 16 Viet. c. 76, sched. 

Bl. App. Ixxxii. (c) Ante, pp. 11, 12, 67, 68. 

(jt) Hun\frey V, Lond. df North- Western (d) BarweU v. Winterstoke, 14 Q. B. 

Co,, 7 Exch. 325 ; 22 Law, J., Exch. 708. 

149. (e) Baxter v. Taylor, 4 B. & Ad. 74. 

(y) Cocker v. Crompton, 1 B. & C. Jackson v. Peeked, 1 M. & S. 234. 

489. 
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WhoA may b€ given in evidence under the plea of not guilty in actum far 
tre^Huisea upon realty, — In actions for trespasses upon land, the plea of 
not guilty operates as a denial of the defendant's having committed the 
trespass alleged in the place mentioned, but not as a denial of the plaintiff's 
possession, or right of possession, of that place which, if intended to be 
denied, must be traversed specially. All other pleas in denial must take 
issue on some particular matter of fact alleged in the declaration; and all 
matters in justification, and in confession, and avoidance of the cause of 
action, must be pleaded specially (/). 

Of pleae denying the plaintiff's title or right of possession, — If the 
defendant intends to dispute the plaintiff's right of possession of, or title 
to, the land or messuage on which the trespass is alleged to have been com- 
mitted, he must plead a plea, alleging that such land or messuage was not 
the land or messuage of the plaintiff, or a plea of liberum tenemen turn, which 
is a plea alleging that such close or land was the soil and freehold of the 
defendant. Under the plea that the land or messuage is not the plaintiff’s, 
both the possession and title are in issue {g) ; but this is not the case 
with the plea of liberum tenementum, which admits the plaintiff’s pos- 
session, but denies his title {h). Under these pleas, the defendant may 
show that the plaintiff is the trespasser, and not the defendant (t). 

Of the plea of liberum tenementumy or plea of freehold, — The plea of 
liberum tenementum is a plea alleging that the close or land in which the 
trespass was committed was the soil and freehold of the defendant. This 
plea, as it has justly been observed, though held valid on account of long 
usage, is bad in reasoning, because the defendant may be a trespasser, 
though he is himself the freeholder ; and to make the plea a consistent 
defence, it has been held that it admits such a possession in the plaintiff* 
as would enable him to maintain the action against a wrong-doer, and to 
assert a freehold in the defendant, with a right to the immediate possession, 
as against the plaintiff {1c), The plea was originally invented for the 
purpose of driving the plaintiff to prove his title to the land in dispute. 
It is a good plea to a declaration, which states only in general terms that 
the defendant, with a strong hand and against the form of the statute,' 
broke and entered the plaintiff’s dwelling-house, as the expressions, “ with 
a strong hand and against the form of the statute,” are mere matters of 
aggravation, and not of substantive charge (f). And if the decimation 

(/) Beg. Gen. Hil. Term, 16 Viet., 1 (i) BurUngy, Read, 11 Q. B. 908 ; 19 

Ell. Si Bl. App. Ixxxi. Ixzxii. ; post, ch. Law, J., Q. B. 291. 

^0. (*) Rgan v. Clark, 14 Q. B. 71 ; 18 

(a) Jones v. Chapman, 2 Exch. 803 ; Law, J., Q. B. 209. 

18^w, J., Exch. 456 overruling Whii~ (1) Davison v. JUilson, 11 Q. B. 902 ; 
iington v. BoxaU, 5 Q. B. 143. 17 Law, J., Q. B. 190. 

(A) Slocombe v. LyaU, 6 Exch. 119. 



162 TBXSPASB — ACnOKS FOB DAMAGES. [OHAP. V. 

goes on to charge the defendant with having expelled the plaintiff from 
the dwelling-house, and seized and removed his goods, the plea covers and 
jnc^fies the expulsion and removal of the goods, as well as the breaking 
and entering the house (m); but such a plea is no answer to an assault 
upon the person (n). 

Beplication — Estoppel. — To a plea of liberum tenementum the plaintiff 
may reply, that the defendant ought not to be admitted to plead the plea, 
because, <&c. (showing some ground of estoppel); and the defendant must 
answer the replication by a rejoinder : but if a party means to insist on an 
estoppel, he must take the first opportunity of doing SO which the 
pleadings afford him ; if he fails to do this, he leaves the matter at large, 
so that the jury may decide upon the evidence before them, without regard 
to an estoppel (o). 

Of the plea of leave and license. — The form of the plea of leave and 
license is, that the defendant did what is complained of by the plaintiff’s 
leave (p). Under this plea it may be shown that the plaintiff granted to 
the defendant a right to enter upon his land, or granted him a lease 
thereof, or a license to occupy, or leave to enter upon and take possession 
of the locus in quo, and expel the plaintiff therefrom (g). Proof may be 
given under this plea of an exception of timber-trees in a lease made by 
the defendant to the plaintiff, or a reservation in a parol demise of hedges, 
trees, and thorn-bushes, with the lop and top, giving the defendant a right 
to enter upon the land, for the purpose of cutting and carrying away the 
trees or the loppings of the hedges and bushes (r) ; orjt may be shown that 
the plaintiff took the defendant’s goods, and carried them into his own 
land ; whereupon the defendant entered upon the plaintiff’s land, with his 
(implied) leave, and carried them back to the place from whence the 
plaintiff took them (s). If the plea does not extend to and cover the 
whole of the trespasses to which it is pleaded, the plaintiff will be entitled 
to judgment (<). 

Special pleas of matters in confession and avoidance — Matters of excuse. 
— All matters in confession did avoidance are required to bo specially 
pleaded (u), such as the defence that the defendant’s cattle escaped from 
the defendant’s land, and trespassed on the land of the plaintiff, through 
the neglect of the plaintiff to repair fences which he was bound by contract 

(m) Meriton v. CoombeSt 19 Law, J., 316 ; 7 Sc. N. B. 1025. 

G. P. 336. Taylor v. Cole, ] Smith’s (r) Hewitt v. Isham, 7 Exch. 77; 21 

Lead. Gas. 05>110. Law, J., Exch. 35. 

(n) Jloherti v. Tayler^ 1 G. B. 117. (») Vin. Abr. Tbespass, la. Patrick v. 

(o) Feversham v. Emerson, 1 1 Exch. Colerick, 3 M. & W. 485. 

385 ; 24 Law, J., Exch. 254. (/) Barnes v. Hunt, 11 East, 451. 

(p) 15 it 16 Viet. c. 76 ; Sched. B. No. (u) Beg. Gen. Hil. Terra, 16 Viet. 1 

44. Ell. & BL App. Ixxxi. Ixxxii. 

(g) Kavanagh v. Oudge, 7 M. 4; Gr. 
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or by prescription to repair and maintain. Pleas of this sort must show 
how the obligation to repair arises {x). 

Of pleas of justification of trespass, — Every defendant who justifies his 
entering or remaining upon the land^of the plaintiff against his will, and, 
therefore, primA facie^ against right, is bound to show, on the face of his 
plea, such circumstances as establish his right in abridgement of the 
general rights of property (y). If he justifies his entry in the exercise and 
enjoyment of a profit a prendre (ante, p. 17), or an easement (ante, p. 16), 
he must set forth in his plea the foundation of his right, showing whether 
he claims by grant or by prescription, or under a mere personal license of 
pleasure, which extends only to the individual licensee, and cannot be 
exercised with or by his servants; or a license of profit, enabling his 
servants to justify under it (-r). 

If the party claims under a particular estate, he must in his 
plea aver the continuance of that estate. Thus, if ho derives his title 
from a tenant>for>lifc, ho must aver and prove the continuance of the life- 
interest (a). Every plea of justification of trespass must, of course, extend 
to and cover the whole of the trespasses intended to be justified (6); but 
it need not be pleaded to acts which are not relied upon as trespasses, but 
are mere matters of aggravation, and not of substantive charge (c). Where 
the declaration charges the defendant with breaking and entering the 
plaintiff’s house, and expelling him therefrom, a plea of justification, 
showing a good cause for the breaking and entering, is a full answer to the 
declaration, for the breaking and entering are the gist of the action, and 
the expulsion is only matter of aggravation. If the plaintiff means to 
insist on the expulsion as making the defendant a trespasser ah initio^ ho 
must new assign it (d). 

Justification of trespass under the powers and provisions of an act of par- 
Uament — Where the plaintiff complained that the defendant had built a 
bridge which encroached upon and projected over the land of the plaintiff, 
it was held that the defendant might plead generally that the several acts, 
matters, and things of which the plaintiff complained were lawfully done 
by the defendant, in exercise and by virtue of the powers given to the 
defendant by an act of parliament, made, &c., and intituled, &c. («). 

Pleas justifying the breaking and entering a dwelling-house without 

{x) Faldo V. Ridge^ Yelv. 74, 75. ton v. Wilton^ 11 Q. B. 905. 

iff) Hayling v, OA«y, 8 £xch. 545. (rf) Taylor v. Cofc, 3 T. R. 297 ; 1 

( 2 ) Ante, pp. 23, 24. Wickham v. Smith's L. C. 95-110. 

Hawker, 7 M. & W. 78. Afoore v. Earl (e) Beaver v. Mayor, Ac, of Manchetter, 

Plymouth, 1 Moore^346 ; 3 B. & Aid. 66. 26 Law, J., Q. B. 311. WatUnt v. Qt, 

(a) DayreU v. Hoare, 12 Ad. & £. 368. Northern Rail. Co,, 16 Q. B. 961; and 
(5) CurUwit y. Laurie, 12 Q. B. 640. see post, ch. 15. 

(c) Pratt V. PraU, 2 £xch. 413. Davi- 
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warrant (/) to make an atrest for felonj, or to prevent the commission of 
murder, must show, in the first case, that a felony had been committed, 
and that there was reasonable ground for believing that the felon was in 
the house {g) ; and, in the second case, that the life of some person inside 
the house was really in danger ; that there were calls for assistance ; that 
the door was fastened; and that it wais necessary to break it open and enter 
the house, and render assistance for the preservation of life (A). 

Of pleas of justijicatum under a prescriptive title, — When the defendant 
justifies, under a prescriptive right, to enter and take a profit of the soil 
(ante, pp. 41-53), he must set forth in his plea an enjoyment as of right, 
and without interruption for the full period of thirty years before the com- 
mencement of the action (t). And when he claims only an easement 
(ante, p. 16), he must set forth a similar enjoyment for the period of 
twenty years. The Prescription Act, 2 & 3 Wm. 4, c. 71 (ante, p. 39), 
enacts (s. 5) that in all pleadings where, before the passing of the act, 
the party claiming might by law have alleged his right generally, without 
averring the existence of the right from time immemorial, such general 
allegation shall be deemed sufficient ; and if the same shall be denied, all 
the matters mentioned and provided in the act, which are applicable to 
the case, shall be admissible in evidence to sustain or rebut such allegation; 
and that in all actions and pleadings wherein it would have been necessary, 
before the passing of the act, to allege the right to have existed from 
time immemorial, it shall be sufficient to allege the enjoyment thereof as 
of right by the occupiers of the tenement, in respect whereof the same is 
claimed, for such of the periods named in the act as may be applicable to 
the case ; and if the other party intends to rely on any proviso, exception, 
incapacity, disability, contract, agreement, or any matter of fact or of law 
not inconsistent with the simple fact of enjoyment, the same shall be 
specially alleged and set forth in answer to the allegation of the claimant 
(ante, p. 40). 

The nature of the right should be correctly set forth on the face of the 
plea; and if the exercise of it is limited to a particular purpose, if it is a 
right, for example, to enter upon land for the purpose of digging stones 
and sand for the necessary repair of a dwelling-house, it should be so 
stated, and that the dwelling-house was out of repair {k). When the 
defendant justifies under a plea of a right of common, he must by his 

(/) As to justification under warrant, N. C. Clayton v. Corhy^ 2 Q. B. 
and in execution ctf legal process, see 813. Ho{ford v. HanUnaon^ 5 Q. B. 
post, ch. 17. 564. 

(^) Smith V. Shirley^ 3 C. B. 142. (A) Peppin v. Shakespeare^ 0 T. B. 

(A) HandcQck v. Baker^ 2 B. 4; P. 200. 748. 

(t) Jones V. iVice, 3 Sc. 870 ; 2 Bing. 
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plea set forth the nature of the right, and show whether he claims by 
grant or prescription. If the right be subject to restriction or qualifica- 
tion as to the number of the cattle, or the time of enjoyment, it must be 
so stated (Z). If the right claimed be a right of common by prescription 
for all commonable cattle, levant and couchaiit, upon a particular farm 
(ante, p. 21), the defendant should set forth by his plea that, at the 
time of the alleged trespass, he was possessed of a messuage, farm, or land, 
the occupiers whereof, for thirty years before the commencement of the 
action, enjoyed, as of right and without interruption, common of pasture 
over the land of the plaintiff for all their commonable cattle, levant and 
couchant, upon the messuage, farm, or land of the defendant at all times, 
or at all usual or customary times, of the year, as the case may be, and 
that the alleged trespass was a user by the defendant of the said right of 
common (m). 

Pleaa of jmtijbation in the exercise of a right of way , — When the 
defendant justifies under a plea of a right of way, he should show the 
nature of the right, and whether it is claimed by grant or by prescription 
(ante, p. 66), or as a way by necessity (ante,p. 3l)(w), setting forth in the 
last case the circumstance whereby the land over which the way is claimed 
became chargeable with the servitude (o). When the plea sets forth a 
title by prescription, it usually states that the defendant, at the time of 
the alleged trespass, was possessed of a messuage or land, the occupiers 
whereof, for twenty years before the suit, enjoyed, as of right and without 
interruption, a way on foot, and with horses, and carriages, and cattle, as 
the case may be, backwards and forwards from a certain publick highway 
over the land of the plaintiff to the land of the defendant, at all times of 
the year, for the more convenient occupation of the messuage and land of 
the defendant, and that the alleged trespass was a user by the defendant 
of the said way (p). The plea need not name or describe by metes and 
bounds the lands and closes in respect of which the right is claimed. A 
general description is sufficient; and if the plaintiff wants detailed inform- 
ation, he must call for particulars (^). The nature of the right should 
be correctly stated; and if the enjoyment of it is limited to particular 
times or periods, or to particular purposes, it should be so stated in the 
plea (r). There is one difference between pleading a publick and a 
private way. In the former case, it is not necessary to set out the 
termini ; in the latter, both must be set out with certainty. It is not 

(Z) 1 Wm. Saund. 28, n. 4, 346b. {p) 10 & 10 Viet. c. 76, Sebod. 46. 

(ill) 10 &, 16 Viet. c. 76, Sched. pi. 47. Jones v. JPrtre, 3 !ding. N. 0. 02, 3 Se. 

(n) Howton y. Frearson, 8 T. B. 00. 876. 

Buckby V. CoZfif, 0 Taunt. 311. (7) ffoU v. Dawj 16 Q. B. 090. 

(0) BuUard v. Harrison^ 4 M. S. 892. (r) Higham v. Babettf 0 Bing. N. G. 

Proctor Hodgson^ 10 Ezch. 824. 624. 
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necessary, however, to set out the intervening closes over which the way 
passes (s). 

Beplicatum traversing tJie j^eacriptive right set up hy the defendanCs pleas. 
-—The fact of the defendant’s having the right claimed by his plea may 
be put in issue by a replication traversing the allegation of the right as 
set forth in the plea. If the right is claimed by grant, and the answer 
is that the grant has ceased to operate, the replication must show in 
what way the grant has ceased to operate (<). Though a. prescription 
pleaded be larger than is necessary for the defendant’s justification, the 
plaintiff must nevertheless traverse the whole of it. Since the Prescrip- 
tion Act, a plea setting up a right to a flow of water through a water- 
course, and a right to enter upon the adjoining land for the purpose of 
cleansing and scouring the watercourse, is held to be a plea of the 
enjoyment of one entire prescriptive right, and is to be treated as one 
entire thing, and not as setting up two separate prescriptions. If a man 
pleads a prescriptive right to turn on cows, also a right to turn on horses, 
and for a right to turn on sheep, the plea sets up one entire right, and 
the plaintiff should traverse the whole (u). 

Traverse of the enjoyment as of right and without interruption. — When 
the enjoyment as of right and without interruption is traversed by 
the plaintiff’s replication, the defendant must show an uninterrupted 
rightful enjoyment, and his claim may be answered by proof of a license, 
written or parol, for a limited period, falling short of the period relied 
upon. Any evidence negativing the continued enjoyment as of right is 
admissible under this issue ; and every time that leave is asked for and 
obtained there is a break in the continuance of the enjoyment (a;), because 
each asking of leave is an admission that, at that time, the asker had no 
right. Hence it follows that, not only an asking leave, but an agreement 
commencing within the period, may be given in evidence under the 
general traverse, notwithstanding the words of the fifth section of the 
Prescription Act; for the party cannot and does not rely on it as an 
answer to an enjoyment as of right, which he confesses, nor as avoiding 
any such enjoyment during the' time covered by the agreement, but as 
showing that there was not, at the time when the agreement was made, 
an enjoyment as of right, and so the continuity is broken, which is 
inconsistent with the simple fact of enjoyment during the forty or twenty 
yewrs (y). 

If the plaintiff chooses to replji and set np a tenancy>for-Iife, he 

(«) Simpson v. Lethwaite, 3 B. ^ Ad. G. M. A B. 631. 

R3S. (y) Tickle v. Brown, 4 ^d. dr E. 383, 

(t) Parry v. Thomas, 5 Exch. 41. Bright v. Walker, 1 C. M. dr E. 210; 

(«) Peter v. Daniel, 6 G. B. 568. pp. 40-51. 

(») Hotmouth Canal Co. v. Harford, 1 
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excludes the time of that tenancy, and drives the defendant to show 
thirty years* enjoyment, either wholly before the tenancy-for-life, if it be 
still subsisting, or partly before and partly after, if it be ended. But it 
has been said, “ What if there had been an interruption for two years 
during the tenancy-for-life, and within thirty years before the action, is 
the plaintiff to be deprived of the benefit of such interruption ?** The 
answer is, No : although the tenant-for-life cannot, by acquiescence, 
burthen the estate, he may, by resistance, free it ; and if the plaintiff 
chooses to avail himself of that resistance, he may traverse the enjoyment 
as of right for thirty years, and show the interruption.** The defendant 
will not then be allowed to give the tenancy-for-life in Evidence, in order 
to avoid the effect of the interruption (z), 

R^lications traversing the enjoyment of a right of way. — Under a repli- 
cation denying that the defendant had used a way for forty years as of 
right and without interruption, the plaintiff is at liberty to show the 
character and description of the user and enjoyment during any part of 
the time, as that it was used by stealth, or in the absence of the occupier 
of the close, and without his knowledge, or that the land was lot on lease, 
and that the user and enjoyment were without the privity of the landlord, 
and that the latter had no means of knowing what was done upon the 
land to the prejudice of the inheritance, and could not therefore have 
prevented it (ante, p. 41), or that the enjoyment was a precarious enjoy- 
ment, by leave and license, or any other circumstances which negative the 
fact that it was a user and enjoyment as of right (o). 

All acts showing that the dcfendant*s user, although as of right and 
without interruption for the period specified, was not such a user as would, 
before the Prescription Act, have been sufficient to establish a claim by 
prescription or grant, must be replied specially, and cannot be given in 
evidence under a traverse of the right of way alleged in the plea (h). 

Facts and circumstances which must he specially replied^ and cannot he 
given in emdence under a general traverse of the enjoyment as of right and 
without interruption for the periods named in the Prescription Act — By the 
fifth section of the Prescription Act, 2 & 3 William 4, c. 71 (ante, p. 40), 
it is enacted that if the party resisting the claim “ intends to rely on any 
proviso, exception, incapacity, disability, contract, agreement, or other 
matter thereinbefore mentioned, or on any cause or matter of fact or of 
law not inconsistent with the simple fact of enjoyment, the same shall be 
specially alleged and set forth in answer to the allegation of the party 
claiming, and shall not be received in evidence on any general traverse or 
denial of such allegation. The greatest difficulty,** observes Lord Denman, 

(ar) Clayton v. Corby, 2 Q. B. 825. (6) Kinloch v. NeviUe, C M. & W. 796 j 

(a) Beasley v. Clarke, 3 Sc. 263. ante, pp. 27, 41-61. 
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arises from' the language of the concluding paragraph of this fifth 
section of the Prescription Act, and more particularly from the words, ‘ or 
any cause or matter of fact or of law not inconsistent with the simple fact 
of enjoyment/ As all these matters are required to be specially pleaded, 
and forbidden to be given in evidence, under a general traverse of the 
enjoyment as of right, it is plain that they are treated by the legislature 
as consistent with such an enjoyment; and as by the rules of pleading 
and of logical reasoning, every allegation by way of answer which does not 
deny the matter to which it is proposed as an answer is taken to confess 
it, we must conclude that the legislature used the words ^ as of right* in 
such a sense as that a party confessing the enjoyment as of right for forty 
years, or twenty, as the case may bo, may account for and avoid the effect 
of it by alleging, in the one case, a consent or agreement, provided it be 
by deed or writing (see sec. 2), and in the other, any contract, &c. written 
or parol (see sec. 5). It follows that the words ‘ as of right* cannot be 
confined to an adverse right from all time, as far as evidence shows ; for if 
they were so confined, such enjoyment, once confessed, could not be 
avoided by replying that it was held by contract which is not adverse. 
Again, as the legal right to a way cannot pass except by deed, it is plain 
that the words < enjoyment as of right* cannot bo confined to enjoyment 
under a strict legal right, for then a * consent or agreement* in * writing,* 
not under seal, of which the second section speaks, could not account for 
such enjoyment. The words, therefore, must have a wider sense ; and yet 
they must have the same sense as the words ‘ claiming right thereto,* in 
the second section, otherwise there will be incongruities in the construc- 
tion of the act. It seems, therefore, that the enjoyment as of right must 
mean an enjoyment had, not secretly or by stealth, or by tacit sufferance, 
or by permission asked from time to time, on each occasion, or even on 
many occasions, of using it, but an enjoyment had ojHjnly, notoriously, 
without particular leave at the time, by a person claiming to use it, 
without danger of being treated as a trespasser, as a matter of right, 
whether strictly legal by prescription and adverse user, or by deed con- 
ferring the right, or, though not 'Strictly lawful to the extent of excusing 
a trespass, as by a consent or agreement in writing, not under seal, in 
case of a plea for forty years, or by such writing, or parol consent or 
agreement, contract, or license, in case of a plea for twenty years 
(ante, p. 41). According to this view of the act, a license in writing 
must be replied to a plea of forty years* enjoyment, if it cover the whole 
time, and the same of a parol license, in case of a plea for twenty 
years” (c). 


(c) Per Cur. TicUe v. Brown^ 4 Ad. E. 383. 
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BqfUoation of the eocistmoe of a tm()m^for-life dwr&igpari oftheperioel 
of enjoyment relied upon hy the plBa, — Where there has been a thirty years’ 
notorious enjoyment of a profit k prendre during a tenancy-for^ife had with 
the knowledge and acquiescence 6f the owner of the fee, so as to be an 
enjoyment as of right within the statute against the inheritance (ante, 
pp. 52, 53), the tenancy-for>life must be specially pleaded by the rever- 
sioner, in order to exclude such thirty years* enjoyment from the 
computation of the prescriptive period under the statute. Thus where, 
in an action of trespass, the defendant pleaded an uninterrupted user and 
enjoyment of a profit a prendre for thirty years under s. 1 of 2 & 3 
Wm. 4, c. 71, and the plaintiff, by his replication, traversed the Enjoy- 
ment, and the defendant, at the trial, proved enjoyment for thirty years 
next before the action, it was held that the plaintiff was not at liberty to 
prove a tenancy-for-life during part of those thirty years, as he had not 
set it up, and relied upon it by his replication (d). 

R^oinder travet'sing the fact of the existertce of the teimncyforAife during 
part of the period of enjoyment — If a tenancy-for-life during the thirty 
years’ period be replied and traversed by the rejoinder, the defendant may 
insist that the thirty years’ enjoyment alleged in the pica is made up 
of time preceding and following the tenancy-for-life (e). 

Evidefm at the trial — Proof of tres^ms, — Under the plea of not 
guilty, the plaintiff must be prepared to prove the commission, by the 
defendant', his servants or agents, of the trespass of which he com- 
plains (.Z*). Wlicre it was proved that the plaintiff was tenant of certain 
rooms in the defendant’s house, and that the defendant unlawfully locked 
the door and kept him out, it was held that the jury might infer that 
there had been an actual entry by the defendant into the plaintiff’s 
rooms, so as to support an allegation in a declaration that the defendant 
broke and entered the rooms of the plaintiff and expelled him there- 
from (g). To fix the defendant with a trespass committed by the hand of 
another, it must be proved that the act was done by command of the 
defendant, or that it was done for his benefit, and that he subsequently 
adopted and ratified the act (h). 

Where the declaration alleged that the defendant entered the plaintiff’s 
dwelling-house, and continued therein for eight days, it was held that the 
plaintiff was entitled to show a trespass committed by the defendant in 
the dwelling-house on any of those days, and that the plaintiff need not 

(d) Pye V. Mun^ordf 11 Q. B. 07&; (/) Ante, p. 100. Com. Dig. Tjieb- 

ante, pp. 51, 52. pass. 

(tf) Clayton v. Corby, 2 Q. B. 618; (g) Lane ▼. Dhson, 8 0. B. 776. 

ante, p. 52. (A) Post, oh« 18. 
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prove that the defendant continued there the whole time; but, when 
yariouB subsequent acts of trespass are given in evidence, it ought to 
appear that they were all in continuation, or in furtherance of the original 
wrongful act (t). 

Proof under a trtwerae of the plaintiff^ 8 possession^ or right of possession^ 
of (he locus in quo,—li the defendant, by his plea, denies the plaintiff’s 
possession, or right of possession, of the locus in quo^ the plaintiff must be 
prepared with general evidence of actual or constructive possession at the 
time of the commission of the alleged trespass. If the soil and freehold 
of the locus m quo are provv'd to be in the plaintiff, the possession is also 
presumed to be in him, unless there be some evidence to the contrary {h\ 
for possession follows the property when there is no actual possession in 
another person (1). Actual or constructive possession, without proof of 
any title to the soil and freehold, is quite sufficient to support an action 
against a wrong-doer; for he who commits a trespass upon the possession 
of another, being himself a wrong-doer, has no right to put the other 
party to proof of title. A lessee of the vesture or herbage, or a purchaser 
of growing crops, who has a right to the use of the land for bringing 
the crops to maturity, and has, consequently, an interest in the soil, may 
maintain an action for a trespass upon his close or land against any 
person who wrongfully comes upon the land, or interferes in any way with 
the growing crops (m); but a purchaser of crops arrived at maturity, who 
has bought them with a view to immediate severance as chattels, and has 
no interest in the soil, cannot maintain an action for a trespass upon 
the land, but must confine his cause of action to a claim for damages for 
an injury to goods and chattels (n). 

Very slight evidence of possession is sufficient to establish a primd 
facie title to sue for an injury to realty, such as the occupation of the soil 
with stones and rubbish, which have been placed thereon by order of the 
plaintiff, and kept there for some short time without molestation, or the 
building of a wall, or a dam, mound, or fence, which goes on for some 
weeks without interruption, and is then knocked down (o); or the 
inclosure or cultivation of a piece of waste ground, the mowing of the 
grass thereof, or the pasturing of a cow thereon for mere occupancy of 
land, however recent, gives a good title to the occupier, whereon ho may 
recover, as against all who cannot prove an older and better title in 

(0 Perdval v. Stamp, 9 Exch. 174. (n) Parker v. Stanilandy 11 East, 3C6. 

(*) Porke, B., HebheH v. Thomas, 1 C. Evans v. Eoherls, 5 B. & C. 837. 
m. is R. 864 (o) Every y. Smith, 20 Law, J., Exch. 

(l) Bex V. Mayor, dc. of London, 4 T. 343. Dyson v. Comck, 5 B. & Aid. 000 ; 

B. 26. 1 D. & R. 223. 

(m) Oroshy v. Wadsworth, 6 East, 609. 
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themselres (p). The digging of pits in a common, and throwing out 
heaps of earth, are jfrmA facU proof of ownership of the heaps cast out, 
so as to support an action against a wrong-doer for carting away the 
heaps (^). 

A mere intruder may have a possession sufficient to enable him to 
maintain an action against a person who does an injury to that possession ; 
but he cannot maintain an^ action in which it would be necessary to 
prove title (r). 

To maintain the action, however, there must in all cases be proof, 
either of title or of actual or constructive possession by the plaintiff at the 
time the trespass was committed. Where, therefore, the plaintiff held 
some marsh-land under a tenant-for-life, so that his interest ceased on 
the death of the tenant-for-life, and at the time of the determination of 
the life-interest, and down to the time of the commission of the trespass, 
and the commencement of the action, the plaintiff had no servants or 
cattle, or anything upon the land to show that ho continued in possession 
of it, it was held that there was no proof that he was possessed of the 
land, and that his action was not maintainable (a). 

Where certain commissioners of sewers placed a dam in a publick 
navigable river, the soil or bed of which was not vested in them, it was 
held that they had no such possession of the dam as would enable them 
to maintain an action against a wrong-doer for pulling it down But 
if it be proved that contractors or commissioners of publick works have 
got the permission of the owner of the soil for the erection of their works, 
or it be shown that they and their servants were in the actual possession 
of the works at the time of the commission of the trespass, this will be 
sufficient to enable them to maintain the action (^^). 

Where a landowner gave the plaintiff license or permission to build a 
bridge on the land of such landowner, for the use of the publick, and the 
plaintiff built the bridge, and the defendant afterwards removed the 
parapets and carried away the stones, it was held that, on the severance of 
the stones from the land, they became chattels, the property in which was 
vested in the plaintiff, and that he was entitled to maintain an action 
against the defendant for canying them away (a?). 

Navigation commissioners authorized by statute to make a river 
navigable and form towing-paths, on making compensation to the 
adjoining landowners, but who are not authorized to acquire, or have not 

(p) CaUeris v, Cowper, 4 Taunt. 547. (a) Brown v. NotUy^ 8 Szoh. 221 ; 18 

Maison v. Cooke, 6 So. 184; 4 Bing. N. Law, J., Ezoh. 80. 

C« 892. (0 Duke qfKewcoMlU v. Clark, 8 Taunt 

(g) Northam v. Bowden, 11 Each. 72. 621. 

(r) Harper v. Oharleewortk, 4 B. & C. («) Dyeonrr. OolUck, 5 B. Sc Aid. 000. 
589. , (x) HarrUon v. Parker, 0 East, 154. 
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acquired, the fee gimple and ownership of the soil of the towing-path, hare 
no such possession of the towing-path as will enable them to maintain an 
action for a trespass for cutting down trees growing in the soil of the 
towing-path (y). 

Proof of possession of the key of a building is no proof of the possession 
of the building itself {z). 

If the plaintiff has come into the possession of the land after the 
trespass was committed, the trespass is not a trespass against him, and he 
cannot maintain an action in respect of it (a), unless it is a continuing 
trespass (^}. 

Heir-at-law , — To sustain an action by an heir-at-law for trespasses 
committed upon land descended to him, where he is not in possession of 
the land, but the action is brought against a trespasser who contests his 
title, there must be proof of entry by the heir, and, after entry, his right 
of possession relates back, so as to support an action against a wrong- 
doer for a trespass committed at an antecedent period (c). 

Proof of dmeisin and re-entry , — If one disseises me, and during the 
disseisin he cuts down the trees or grass, or the com growing upon the 
land, and afterwards I re-enter, I shall have an action of trespass against 
him for the trees, grass, corn, &c . ; for, after my regress, the law, as to the 
disseisor and his servants, supposes the freehold always continued in me (d). 
By his re-entry the disseisee is remitted to his first possession, as if he 
had never been out of possession (e). A person, therefore, who has the 
freehold and a right to the possession of land may, by a peaceable entry 
upon the land, acquire sufficient possession of it to enable him to maintain 
an action for a trespass against any person who, being in possession at the 
time of his entry, wrongfully continues upon the land (/). It is not- 
necessary that the party who makes the entry should declare that he enters 
to take possession. It is sufficient if he does any act to show his intention, 
and, having regained constmetive possession by his peaceable entry upon 
the unlawful possession of the occupier, and being entitled to treat the 
latter as a trespasser, all those who come upon the land without title, after 
such vesting of possession, are trespassers, and liable to be sued as such. 
If a landlord, having a right to the possession of land on the expiration of 
a lease, sends his agent to the land to demand possession, and the agent 
enters and makes the demand, this is a sufficient entry to clothe the land- 
lord with the constructive possession, so as to enable him to sue in trespass 


(y) HoUU V. Goldfinch, 1 B. & C. 218; 
ante, pp. 32, 153, 154. 

(ar) AeveU v. Brown, 5 Bing. 7. 

(a) Pilgrim v. Sovthamp, ic, MnU, Co,, 
19 Law, I, C. P.382 
(h) Hoknm v. WUmn, 10 Ad. Sk E. 
508. 


(c) Barneii v. Earl qf Guildjbrd, 24 
Law, J., Exch. 281 ; 11 Exch. 19. 

(d) fji/ords case, 11 Co. Bep. 51a. 

(«) Htilcome v. RowUm, Moore, 461. 
(/) Bnicker v.Butcher, 7 B. & C. 402 : 

1 M. & R. 220. ZUe/^eld v. Beadg, b 
Exch. 930. 
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all persons who subsequently come upon the land by the authority of the 
tenant (g). 

Evidence for the defence. — Under a traverse of the allegation in the 
declaration for a trespass, that the close was the close of the plaintiff, the 
defendant is at liberty to show title in himself, or some other person under 
whose authority he claims to have acted (A). 

If the defendant relies upon a plea of liberum tenementum (ante, p. 161), 
he must prove that the land whereon the alleged trespass was committed 
was his own soil and freehold, and that he was entitled to the possession 
of it as against the plaintiff. By this plea the defendant admits, as we 
have seen, that the plaintiff is in possession, and that he himself is, prirnd 
a wrong>doer; but he undertakes to show a title in himself which 
shall do away with the presumption arising from the plaintiff ’s possession. 
He may do this either by showing title by deed in the usual way, or by 
proving a possessory title for twenty years (i). If, under this plea, the 
defendant establishes a title to that part of the close on which the alleged 
trespass was committed, ho will be entitled to a verdict ; for he is not 
bound to prove a title to the whole close, unless he has upon the record 
expressly undertaken to prove the whole close to be his soil and free- 
hold (Jc). 

When the plaintiff has in his declaration described by name or by 
abuttals the close in which, as he alleges, the trespass was committed, 
and the defendant pleads liberum tenementum generally, the defendant 
cannot, by showing that he himself is possessed of a close of the same 
name and in the same vill, turn the plaintiff round, and prevent him from 
proving a trespass in his own close, as named in the declaration (Z). The 
defendant must make out his title to the freehold on the very spot 
described in the declaration ; and, on his proving a prirnd facie right to 
enter the close because it is his freehold, it will be competent to the 
plaintiff to prove that it has been demised to him, and to show his lease, 
if he have one (m). Where separate trespasses are alleged to have been 
committed in three different closes specifically described in the declaration, 
and the defendant, by his plea, says, in effect, that each of them was his 
own soil and freehold, the issues will be taken distributively, so that the 
plaintiff may have a verdict as to one close, and the defendant as to 
another (n). 

Proof of leave and license. — If the defendant relies upon a plea of 
leave and license, he must prove either an express permission from the 

(jr) Hey v. Moorhouse, 8 Sc. 108 ; 0 (Z) Cocker v. Crompton^ 1 B. ^ C. 491. 

Bing. N. C. 52. Lempmkre v. Humphrey, 8 Ad. & E. 180. 

(h) Jones v. Chapman, 2 Exch. 812. (m) Harvey v. Brydges, 14 M. & W. 

<t) Breel y. Lever, 7 M. & W. 595.. 441 ; 1 Exch. 201. 

(k) Smph Y. Boyston, 8 M. & W. 380. (n) Phyihian y. White, 1 M. & W. 228. 
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plaintiff ^ tlie defendant to come npon the land (o), or circumstances from 
wMcli sdch a permission maj fairly be implied (p). A licensee can, of 
coarse, take no better title or authority than the licensor himself possesses ; 
and, therefore, if one tenant-in>common gives to the defendant license or 
permission to dig and carry away soil, or brick earth, or turf, from the estate 
holden in common, this will give the defendant no right or title as against 
the other co-tenant-in-common, and will afford no answer to an action 
brought by the latter for a trespass ' If the license or permission of 
the wife, daughter, or servant of the plaintiff, has been obtained by the 
defendant, this will be no evidence of a license from the plaintiff, unless 
the surrounding circumstances show that the wife, daughter, or servant 
had the plaintiff's express or implied authority to grant the license (r). 
Under a general plea of leave and license, the defendant is bound to prove 
a license co-extensive with all the acts of which the plaintiff complains; 
for if some of these acts are not covered and authorized by the license, the 
plaintiff will be entitled to damages in respect of them. A license to a 
defendant to have the key of a house, and to enter it when he pleases, will 
not authorize the defendant to enter the house otherwise than by the door, 
in the ordinary way. If, therefore, the defendant, having lost the key, 
enters the house by a window, he commits a trespass; and if evil-disposed 
persons, following his example, get into the house through the same 
window, and rob the house, the defendant will be responsible for the 
damage done (s). 

Wliere a man is licensed to do a thing, it necessarily implies that he 
may do everything without which the thing authorized to be done cannot 
be done (ante, pp. 30, 31). If, therefore, the plaintiff has authorized the 
defendant to sell furniture and effects in the plaintiff's house, the license 
extends to all such assistants as may be necessary to enable the plaintiff 
to effect the sale and remove the goods {t), A plea of leave and license is 
not supported by proof that the plaintiff sold to the defendant certain 
g^oods and chattels which were deposited on the plaintiff's premises, and 
that the defendant entered, upon the premises to remove the goods, for 
there is no implied authority to a purchaser to enter upon the vendor’s 
land and help himself to the goods. There must be an express agreement 
to that effect (u). 

A license obtained by wilful misrepresentation and deceit is a mere 
nullity, and will not justify or excuse a trespass by a defendant who was 

(o) Kavanagh v. Qndge^ 7 M. & Gr. 816 ; Holdringthaw v. Rag^ ib. 876. 

ante, pp. 28, 24. * (s) Ancastter v. MilUng^ 2 D« & B. 714. 

(p) IHlcham V. Bond^ 3 Campb.-624. (I) Dennett v. Qrwer^ Willes, 190. 

{q) Wmnion v. Haggarth, 12 Q. B. (tc) WiUiam v. Morris, 8 M. & W. 

846. 488. 

(r) Tagkr v. FUlser, Cro. Eliz. 246. 
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a party to the misrepresentation (x). And if there has been a mistake 
and misunderstanding between the parties without fraud, the license will 
be a nullity (y), but the misundeipstanding will go in reduction of damages 
in an action for the unintentional trespass. Under a replication denying 
the fact of the license, the plaintiff may prove that it was revoked, with 
notice to the defendant prior to the commission of the trespass {z), A 
parol license to enjoy an easement over or upon the soil and freehold of 
another is at once determined by a transfer of the property, and the 
grantee of the license is consequently a trespasser if he afterwards enters 
upon the land in the exercise and enjoyment of his supposed right, 
although he has received no notice of the transfer (a). 

Proof of pleas of jmtijkathn , — If the defendant haa pleaded a plea 
justifying the trespass in the exercise of a privilege, profit k prendre, or 
easement, he must prove his right or title to the enjoyment of the incor- 
poreal hereditament, either under an express or implied grant (ante, 
pp. 23-38), or by prescription (ante; pp. 39-51); and he must make out 
his justification as to that part of the close named in the declaration in 
which the trespass is proved to have been committed (b ) ; but it is not 
necessary, in support of pleas of user and enjoyment under the Prescrip- 
tion Act, to show an actual exercise of the right in the very spot, when 
it is parcel of a larger tract. It is sufficient to show user and enjoyment 
over the larger tract under such circumstances, that it may reasonably 
be inferred that the right extended over the whole of the larger tract, 
including the spot in question (c). 

Proof of right of way — Picas of justification, — If the defendant justifies 
in the exercise of a right of way (ante, pp. 31, 42, 5G, 57, Gl), he must 
prove a right co-extensive with the right claimed (d). If he proves a 
larger and more extensive right than he claims, but the right claimed is 
included in the more extended right proved, there is, as we have seen 
(ante, p. 70), no variance. Thus, a plea of a right of foot- way is sup- 
ported by proof of a right of way for carts or carriages, as a carriage-way 
always includes a foot-way (e). A plea of a right of way in the occupiers 
of certain premises may be established by proof that the defendant is 
seized of a freehold or copyhold estate in such premises, and that they are 
in the occupation of a tenant to whom he has demised them ; for a landlord 
may be constructively an occupier so as to give him a right to use a way 
appurtenant to his own premises, although those premises are in the 

{s) Roper v. Harper, 4 Bing. N. C. 20. and see ante, pp. 25-27. 

(y) Blitzes v. Blanchard, 1 Ad. is E. (6) Basuii y.MUcheU, 2 fi. ^ Ad.105. 
551. fTood V. Wedgewood, 1 C. B. 277. 

(r) Adams v. Andrews^ 15 Q. B. 201. (c) Peardon v. Underhill, 15 Q. B. 123. 

Barnes v. Hunt, 11 East, 451 ; ante, pp« (d) Brunton v. Hall, 1 Q. B. 792. 

23, 24. (tf) Dames v. Stephens, 7 G. ^ P. 571 ; 

(a) Wallfs v. Harrison, 4 M. 4; W. 530 ante, p. 70. 
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posseBsion of a tenant. The landlord of a tenenient to which a right of 
way is appurtenant may, while the tenement is in the occupation of a 
tenant, lawfully use the way to remove an obstruction, and to assert the 
right of way, or to view waste (ante, p. 128 ), or to demand rent, or for 
any other purpose connected with the exercise of his rights or duties as a 
landlord (/). 

A justification of trespass, under a custom for all the inhabitants of a 
particular town to walk and ride over a *01086 of arable land at all season- 
able times in the year was holden bad, because it appeared that the trespass 
was committed when the corn was standing, audit was held that season- 
able time” was partly a question of law and partly of fact {g). 

Proof of deviathm extra viam in the case of private ways . — When a way 
has once been assigned, or a prescriptive right to go in any particular 
direction established, the course oir direction of the way cannot be altered 
by one party without the consent of the other. A grant of a right of way 
to and from a particular dwelling-house, coach-house, and stables, will not 
enable the defendant to go to and from an adjoining spot which he can 
reach from the same line of road. If there be dllgrant of a way to a 
particular corner of a field, the grantee can go to no other part (A). 
Where T had a way over the close of H, and H ploughed and sowed his 
close, leaving a way in an unploughed place in the same close, it was held 
that T was not bound to use the new unploughed way, but was entitled to 
go where the ancient was. H may, however, use the new way as 
long as it lies open ; but if the owner afterwards stops up the new way, 
he has no right to remove the obstruction and pass along it (t). In the 
case of a publick highway out of repair, passengers have a right to go 
upon the adjoining land, but this is not the case with a private way. If 
the passenger deviates, he commits a tresp^s {k). 

If a man has a right of way to a close called A, he cannot justify using 
the way. to go to A, and from thence to another close of his own adjoining 
to A ( 0 . 

Proof of a pMick right of way . — Nothing done by a lessee, without the 
knowledge or consent of the owner of the fee, will give a right of way to 
the publick. In order to give the publick that right, the privilege must 
be granted, or be exercised and enjoyed with the knowledge and acquies- 
cence of the owner of the fee. If, therefore, a person having only a 

if) Proud V. HoUu, 1 B. & C. 0 ; 2D. Ante, p. 66. 

& B. 81. (k) Taylor v. Whitehead^ 2 Doug. 747. 

ig) BeU Vr Warden, Willes, 202; ante, BuUard v. J?arrisoii,4 M. & S. 898. 

p. 18. (0 1 Roll. Aht, 391. (Chimik. Pbi- 

(W Henmng v. Burnett, 8 Exch. 193, ^ vate) cited AVUm v. Qomrne. 11 Ad. dt B. 
. V. WUMe, Yelv. 141 ; Noy, 770. 

128. BeignoUh v. Edwards, Willes, 288, V 
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limited interest in landy^ives permission to the publick to trayerse his 
land, the privilege can continue only for a limited period (fn). There may 
be a highway, by dedication to ^he public, where there is no thoroughfare. 
There may be a large square, with only one entrance to it, and if the 
owner allows the publick to use it without restriction for a great many 
years, he cannot afterwards turn round and say they were all trespassers.* 
Where there was a publick street, and at the side of it a passage leading 
to a court, consisting of fifteen houses, all of which belonged to the 
plaintiff, but the court had been freely used by the publick for many 
years without restriction, it was held that this was evidence from which a 
jury might find a dedication to the publick, although the court and 
thoroughfare had originally been made for the use of the occupiers of the 
houses, and led only to their dwellings (n). A highway, therefore, may 
exist, though it is not a thoroughfare. But if a road be made for the 
accommodation of particular persons only, it is not a publick road, and 
there is no reason why the inhabitants in a street which is not a 
thoroughfare should not put up a fence at the end of it, and exclude the 
publick (o). 

The publick can take no larger or more extensive right of way than 
the owner of the fee thinks fit to grant or to allow. ‘‘ They must take 
secundum fotmam doni, and if they cannot take according to that, they 
cannot take at all (ante, p. 101). If a restriction cannot by law exist as 
to a publick way, then the grant is only a license revocable.’* Where, 
therefore, a landowner suffered the publick to use for several years a road 
through his estate for all purposes except that of carrying coals, it was 
held that this was either a limited dedication of the road to the publick, 
or no dedication at all, but only a license revocable ; and that a person 
carrying coals along the road, after notice not to do so, was a tres- 
passer {p). 

Proof of a fight of way over vacant or waste strips of land extending 
alongside it pviblick thonmghfixre, — “ When,” observes Lord Tenterden, “ I 
see a space of fifty feet, through which a road passes between enclosures 
set out under an act of parliament, 1 am of opinion that, unless the 
contrary be shown, the public are entitled to the whole of that space, 
although, perhaps, from economy, the whole may not have been kept in 
repair. If it were once held that only the middle part, which carriages 
ordinarily run upon, was the road, you might by degrees enclose up to it, 
so that there would not be room for two carriages to pass. The 

(m) Wood V. Vealf 5 B. & Aid. 456^ 4B7 . 

(fi) Bateman ▼. BUtcH^ 21 Law, J., Q. B. (p) MfarquU of Stafford v. Ooyney^ 7 B. 

407. & 0. 257. 

(o) Best, J.. Wood V. VeaU 5 B. & Aid. 
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Bpaoe at the sides is also necessary to afford the benefit of air and 
sun” (^r). 

Frvof of entry on the plaintiff's land for the purpose of depositing thereon 
the plaint^i own goods, or removing therefrom the goods of the defendant . — 
In Roirs Abridgement it is said, If a man comes into my close with an 
iron bar and sledge, and there breaks my stones, and after departs and 
leaves the sledge and bar in my close, in an action for trespass for taking 
and carrying of them away, I may justify the taking of them and putting 
them in the close of the plaintiff himself next adjoining, especially giving 
notice of it^ to the plaintiff, inasmuch as they were brought into my close 
of his own tort ; and in such case of tort 1 am not bound to carry them 
to the pound, but may well remove the wrong done to myself by them by 
tort of the plaintiff” (r). An entry on the plaintiff’s land may be 
justified on the ground that the plaintiff took the defendant’s goods and 
carried them on to his own land, wherefore the defendant entered upon 
the plaintiff’s land and took his goods back again (s) ; but the entry is 
not justifiable from the mere fact of the plaintiff’s goods being on the 
defendant’s land. It must be shown that they 4|me there by the 
plaintiff’s act (t). 

Of the damages recoverable in actions for trespasses upon real property.— 
All damages which naturally result from the wrongful act of the defend- 
ant, and are directly traceable thereto, may be recovered by the plaintiff, if 
he claims them in the declaration («). Wliere the plaintiff, being desirous 
of letting his house, placed the key under the control of the defendant, 
and the key having been carried away, the defendant got a ladder and 
entered the house through a bed-room window which had no fastenings, and 
showed some strangers over the house, and a few nights afterwards the 
house was entered, apparently by the same window, and valuable property of 
the plaintiff was stolen, it was held that the defendant was responsible in 
an action of trespass for the loss the plaintiff sustained by the robbery (x). 

Trespasses on land after notice or warning not to trespass. — Surrounding 
circumstances of aggravation will materially influence the amount of 
damages to be recovered v for a trespass upon land. Where the plaintiff, 
a gentleman of fortune, was shooting upon his estate, and the defendant, 
a banker and magistrate, and member of parliament, went up to the 
plaintiff and told him he would join his shooting-party, and the plaintiff 


(9) V. Wright, 3 B. & Ad. 688; 
ante, p. 108. 

(r) Cole V. Maundg, 1 Roll. Abr. Taes- 
PABS, 1 pi. 17, p. 006. Bea v. Sheward, 
2 M. St W. 426. 

(8) 8 Yin. Abr. Tbbspass, 1. 

(!) Pairiek v. CoUriek, 8 M. & W. 480. 


Anthony v. Haney, 1 M. & Sc. 806 ; 8 
Bing. 180. WiUimns v. Morris, 8 M. & 
W. 488. 

(m) Ante, pp. 14, 10, 72, 78, 110-117 ; 
and post, ch. 21. 

(ap) AncoMter t. Milling, 2 D. & R. 714. 



DAMAOK8 BSCOVBRABLB. 


179 


SECT. 8.] 

declined, and ordered him off his land, and gave him notice not to shoot 
there ; but the defendant swore that he wonld shoot there, and did so, and 
threatened and defied the plaintiff, and the jury gave 500/. damages, the 
Court refused to disturb the verdict. “ I do not know^** observes Gibbs, 
G. J., “ upon what principle we can grant a rule for a new trial in this 
case, unless we were to laj it down that the juiy are not justified in 
giving more than the absolute pecuniarj damage that the plaintiff may 
sustain. Suppose a gentleman has a paved walk in his paddock befora 
his window, and that a man intrudes and walks up and down before the 
window, and remains there after he has been told to go away, and looks 
in while the owner is at dinner, is the trespasser to be pennitted to say, 

‘ Here is a halfpenny for you, which is the full extent of all the mischief 
I have done,’ would that be a compensation ” (y) ? 

Where a landlord entered upon premises demised to his tenant, 
without asking the leave of the latter, and sold the timber-trees standing 
in the hedge-rows, and caused them to be felled, and cut iip, and removed, 
and great damage was done to the growing crops of the tenant, and. the 
latter brought an*ketion against the landlord for damages, and recovered 
100/. beyond the net value of the whole of the crops, the Court declined to 
interfere to have the amount of damages reconsidered, although they 
were of opinion that the jury had taken an exaggerated view* of 
them (^). 

Daimges in respect of trespasses in dwelling-houses, — The law guards 
with great jealousy and watchfulness the peaceable possession by every 
man of his dwelling-house, and enables all who have been disturbed in the 
enjoyment thereof to recover substantial damages from every wilful and 
intentional intruder, though no actual pecuniary damage can be proved 
to have been done in point of fact either to property or the person (a). 
“ Rights of action of this sort are given,” observes Lord Denman, “ in 
respect of the immediate and present violation of the possession of the 
plaintiff, independently of his right of property ; they are an extension of 
that protection which the law throws around the person, and substantial 
damages may be recovered in respect of such rights, though no loss or 
diminution in the value of property may have occurred (5). 

Assessment of damages in cases of injury to buildings , — The amount of 
damages to be recovered in an action of tort for the wrongful and malicious 
demolition of a house in the actual occupation of the owner, seems to be 
peculiarly for the consideration of a jury. The question for them to 
determine is, what sum of money will repair the injuiy done to the plaintiff 


(y) Mereti v. Harvest ^ Taunt 441. 
(X) WiUumu Y. Currie, 1 C. B. 847. 


(a) Sean v. Lyone, 2 Stark. 818. 

(4) Bogere v. Spence, 13 M. ft W. 581. 
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bj the loss of his house, and what sum will be required to replace* the 
house, as nearly as practicable, in the situation and state in which it was 
at the time of the commission of th^ injury (c). 

Aasesment of damages for digging and carrying away coal arid earth* ~ 
In an action for a trespass in taking away the plaintiff's coal, he is 
entitled to recover the value of the coal at the time of its severance from 
the soil, and the trespasser cannot claim any deduction therefrom in 
respect of the expense incurred by him in ^getting the coals (d), unless 
there is a real disputed title. Tliis value is the sale price at the pit's 
mouth, after deducting the expense of carrying the coals from the place in 
the mine where they were got to the pit's mouth. The plaintiff is also 
entitled to compensation for all injury done to his soil by digging, and 
for the trespass committed in dragging the coal along the adit of his 
mine. The estimate of the loss from the removal of the coal depends 
upon the value of the coal at the time of its severance from the soil ; and 
the defendant has no right to any deduction in respect of royalty payable 
by the plaintiff to the mine-owner on coals got from the mine (r). 

Where an action was brought for digging into the plaintiff's close, and 
carrying away therefrom large quantities of earth, soil, <&c., it was held 
that the plaintiff was entitled, by way of compensation, to what the land 
was worth to him, and not to the amount which would be required to 
enable the plaintiff to replace the soil which had been taken away (/). 

Assessment of damages in respect of trespasses hy diseased cattle. — If, in 
consequence of an unlawful entry of diseased cattle into the plaintiff's close, 
the plaintiff's cattle have become infected with the disease, this is matter 
of aggravation of damages, and may be recovered, if claimed in a declara- 
tion for the trespass {jg). 

Assessment of damages where the plaintiff has no certain or determinate 
interest in the propetty. — If the plaintiff is only tenant-on-sufferance or 
tenant-at-will, the damages may be merely nominal. Where a trespass, of 
which the plaintiff complained, consisted in pulling down a wall between the 
close of the plaintiff and an adjoining close of the defendant, in the doing 
of which a few bricks and some mortar fell upon the plaintiff's land, and no 
evidence was given as to the nature of the plaintiff's interest in the premises, 
and the jury gave Is. damages, it was held, that as the plaintiff had not 
proved that he had any interest in the land beyond that which results from 
the bare possession, he had not shown himself to be entitled to any 
greater damages than the jury had given (h). But where the plaintiff 

(c) Duke of Neweaille v. Hundred <if Morgan t. Powell, 3 Q. B. 283. 

Broatowe, 4 B. & Ad. 282. (/) Jont* v. Qoodag, 8 M. & W. 148. 

(d) Mor6n v. Porter, 0 M. A W. 352. (jg) Andereon v. Boekton, 1 Str. 102. 

(«) mu r. HoU, 9 U. ft W. 072. . (A) l^iyauny. KnowUt, 13, C. B. 224. 
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proves that he is in the actual occupation and possession of the land and 
crops growing thereon, he will be entitled to recover exemplary damages 
from trespassers who wrongfully enter upon the land, and trample down 
and injure the crops, although he is only tenant-at-will ; for if a stranger 
subvert land leased at will, the lessee may bring an action against him and 
have damages for the profits ; and the lessor may have another action, and 
recover damages for the destruction of the land (t). But as the injury 
consists of two parts, an injury to a temporary right in the lessee and to 
the permanent freehold of the lessor, the damages must be assessed with 
reference to their several interests ; for where different persons have dis- 
tinct rights in the subject-matter of a trespass, the compensation must be 
to each in proportion to thd injury he has received. One of them cannot 
claim that part of the compensation which belongs to another ; nor can 
the satisfaction made to one be a bar to an action brought by the 
other (A:). 

Apportionment of damages as between tenant and reversioner {(), — In the 
case of injuries to trees, the damages from the immediate loss of the shade 
and fruits of the trees are recoverable by the occupier or lessee ; the damage 
from the loss of the timl)cr and body of the tree falls to the reversioner (m). 
To entitle the reversioner to damages, it must be shown that the trespass 
or injury for which ho sues is of a permanent nature; for he is not entitled 
to sue, as we have seen (ante, pp. 10, 63-65, 105, 106), in respect of mere 
temporary trespasses, where the repetition of the act, without inter- 
niption, would not destroy any right of the reversioner, or establish any 
adverse right against him : but if the injury complained of is a damage to 
the inheritance, so that if the reversioner wanted to sell the reversion, the 
injury would lessen the value of it, substantial damages are recoverable. 
In an action for an injury to the plaintiff’s' reversionary interest, by 
pulling down a house in the occupation of the plaintiff’s yearly tenant, it 
was held that the diminution in the saleable value of the premises was the 
true criterion of damage, and that the jury should consider how much less 
the land was worth in consequence of the loss of the house (n). The 
cutting and carrying away soil is a permanent injury to the reversioner, 
and an infringement upon his proprietary right, though no actual dahiage 
be done to the land (o). 

Damages recoverable from one of several co-trespassers, — YiThere, in an 
action for a trespass by the defendant, with horses, &c., upon the plaintiff’s 
land, it appeared that the defendant was the huntsman of the Berkeley 

(i) 2 Roll. Abr. 551. (m) Bedingfield v. Omlow, 3 Lev. 211. 

(A) Chambre, J., AtlenoU v. Stevens^ (n) Hoaking v. PhitUpa, 3 Exch.'lOS. 

1 Taunt. 194. (o) Alston v. ScaUa, 2 M. & So. 6; 0 

(I) Ant^, pp. 15, 73, 1 16. Bing. 8. 
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hounds, and that he followed the hounds, accompanied bj a large con- 
course of persons on foot and on horseback, over the plaintiff's land, and 
destroyed the fences, and injured the crops, Lord Ellenborough held that 
the defendant was answerable for the whole of the damage, and directed 
the jury not to estimate the damage according to the mischief which 
the defendant had individually occasioned by his trespass, but according 
to the aggregate amount of mischief done by him, and his co-trespassers, 
and the hounds ( p). 

Damages recoverable from fenante who hold over wrongfully after the 
expiration of a notice to quit — Where a tenant holds over, after the ex- 
piration of a notice to quit, the landlord is entitled to recover from him 
any reasonable damages and costs that may have been sustained by him 
in an action at the suit of a party to whom he had contracted to let the 
premises, but to whom he was prevented from delivering possession 
through the wrongful act of such tenant (j). 

if) ATifintf v. 02dacr«, 1 Stark, 352 ; and (q) Brandeyv, Chesterton, 2 C. B., N. 
see post, oh. 21. S. 005 ; post, ch. 21. 
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CHAPTER VI. 

OF TRESPASS AND CONVERSION OP CHATTELS — TITLE TO 
CHATTELS PERSONAL. 
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evidonco — Damages recoverable in ac- 
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SECTION I. 

OF TRESPASS AND OONVERSION OF CHATTELS. 

TrespeutsM upon personalty , — Conversion of chattels . — If a man, who 
has no right to meddle with goods at all, takes them and removes them 
from one place to another, an action may be maintained against him for a 
trespass, but he is not guilty of a conversion of them, unless he removed 
the goods for the purpose of taking them away from the plaintiff, or of 
exercising some dominion or control over them for the benefit of himself 
or of some other person. Thus, where the plaintiff and defendant, who 
were porters on the custom-house quay, had each small boxes in a hut on 
the quay, for storing small parcels of goods until they could be put on 
board ship, and the plaintiff placed some goods in the hut in such a 
manner that the defendant could not get to his box without removing 
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them, which he accordingly did, but forgot to put them back again, and 
the goode were lost, it was held that the defendant had a right to remove 
' the goods, and so far was in no fault ; but as he had not returned them 
to the place where he found them, there might be ground for an action 
. for a trespass in meddling with them, but that there was no conversion 
of them, as the defendant had not in anywise disturbed the plaintiff's 
dominion or ownership over the property (r). 

It has never yet been held that the single act of removal of a chattel, 
independent of any claim over it, either In favour of the party himself or 
any one else, amounts to a conversion of the chattel. If a gate has been 
wrongfully erected by the plaintiff, so as to obstruct the defendant's right of 
way, and the defendant pulls down and carries away the gate and places it 
on his own land, in a convenient situation for the plaintiff to fetch it away, 
if he thinks fit so to do, this does not amount to a conversion of the gate (s). 
“ Suppose,” observes Bolfe, B., “ I, seeing a horse in a ploughed field, 
thought it had strayed, and, under that impression, led it back to pasture, 
it is clear that an action would lie against me for a trespass ; but would 
any man say that this amounted to a conversion of the horse to my own 
use” (t) ? Scratching the panel of a carriage would be an act of trespass, 
but no conversion of the carriage '' (w). But any asportation of a chattel 
for the use of the defendant or ^ome third person is a conversion of it, 
because it is an act inconsistent with the general right of dominion which 
the owner of the chattel has in it, who is entitled to the use of it at all 
times and in all places. 

If a man has possession of my chattel and refuses to deliver it up, 
this is an assertion of a right inconsistent with my general dominion over 
it, and the use which at all times and in all places I am entitled to make 
of it, and consequently amounts to an act of conversion (v). Therefore, if 
one man who is entrusted with the goods of another puts them into the 
hands of a third person, contraiy to orders, it is a conversion. If a person, 
without my permission, take my horse to ride, and leave him at an inn, 
that is a conversion; for though I may have the horse on sending for him, 
and paying for the keeping of him, yet it brings a charge on me, and it is 
different from the case of a misdelivery of goods merely owing to a mis- 
take (x). If one man enters the house of another, and takes an inventory 
of his goods, and gives hhn notice that they are distrained for rent and will 
be sold, this is evidence of a conversion (y). If one man takes the property 
of another without his consent, by abuse of the process of the law, this is 

(r) Bushel v. Miller^ \ Sir. 120. (v) Baldwin v. Cole, 0 Mod. 213. 

(«) Houghton v. ButUr, A T. R. 364. (x) Syeds v. Hay, 4 T. R. 264. 

(/) Fottldes v. WtUxmghhy, 8 M. & W. (y) Neilau v. Hanny, 2 Car. is Kirw. 
A51. 710. Needham v. Bawbone, 6 Q. B. 

(ti) Alderson, B., ib. 549. 771 n. 
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an act of conversion (z). And if a party aids and assists in the sale of 
goods under a fraudulent and void warrant of attorney, he may render 
himself responsible for a conversion of the property (a). 

If a sheriff sells more goods than are sufScient to satisfy an execution, 
he is liable for a conversion in respect of the excess. Whether he has 
sold more than was neeessary is a question of fact in each particular case (6). 
But if a landlord distrains and carries away goods, and, after selling 
enough to satisfy the rent in arrear, returns the surplus to the demised 
premises from whence they were tak(9n, there is no conversion by the 
landlord of any part of the property, he having dealt with it no otherwise 
than he was by law entitled to deal with it (c). 

A mere negligent dealing with goods by a bailee to whom they have 
been delivered (post, ch. 8), is not a conversion of them. Ho may be 
liable to an action for negligence, but not to an action for a conversion, 
which only lies where some dominion is asserted by the defendant over the 
chattel which is the subject of the action. One who takes possession of 
goods unlawfully, which are in consequence lost to the owner, is, to a 
certain extent, guilty of a conversion ; but where there is no unlawful 
taking of possession or assertion of dominion over the goods, although the 
goods may be destroyed, there is no conversion. If the goods of one man 
are consigned to another, whether rightfully or wrongfully, the consignee 
is justified in depositing them in a place of safe custody, and their 
destruction there without his default cannot make him guilty of a 
conversion (d). 

Wrongful destruction of chattels amounting to a conversion. — The form of 
declaration for the conversion of chattels prescribed by the Common Law 
Procedure Act, 15 & 16 Viet. o. 76, sched. B., is, ^Hhat the defendant 
converted to his own use, or wrongfully deprived the plaintiff of the use 
and possession of, the plaintiff’s. goods.” Every wilful and wrongful 
destniction of a chattel, or wilful and wrongful damage to it, whereby the 
owner is deprived of the use of it in its origiiial state, is a conversion of it. 
Thus, the taking of wine from a cask, and filling the cask up with water, 
is a conversion of all the wine (e). If a bailee of a cask of wine consumes 
part of the wine, this, as against the wrong-doer, is a conversion of the 
whole of the wine; but the wrong-doer cannot himself set it* up, 
and rely upon it as a conversion of the whole, so as to enable him in 
any way to take advantage of his own wrong (/). But to constitute a 
conversion by reason of the destruction of chattels by the defendant, it 

(z) Grainger V. Hill, 0 Sc. 577 ; 4 Bing. 27 Law, J., Exoh. 50. 

N. G. 221. {d) HeaU v. Carey, ] I C. B. 99S. 

(a) BilUter v. Young, 0 Ell. ^ Bl. 1. («) Jttchardson r. Atkinson, 1 Str. 577. 

(5) Aldred t. Co$utable, 6 Q. B. 881. (/) Patteson, J., PhilpoU v. Kelley, 3 

(c) Evaup V. Wright, 2 H. & N. 527 ; Ad. A £. 106. 
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must be shown that be destroyed them with the intention of taking to 
himself the property in them, or deriving some benefit from them, or 
with the intention of depriving the plaintiff of the possession or use of 
them ; for if the defendant, finding property belonging to the plaintiff 
encumbering his close, destroys it in endeavouring to remove it, without 
intending needlessly and wantonly to effect its destruction, this is no 
conversion of the property (g). 

Converaum of chattels by purchasers withmt According to Lord 

Holt, the very assuming to one’s self the property and right of disposing 
of another man’s goods is a conversion of them ; and certainly,” observes 
Lord Ellenborough, “ a man is guilty of a conversion who takes my 
property by assignment from another, who has no authority to dispose of 
it ; for what is that but assisting that other in carrying his wrongful act 
into effect ” {K) ? 

When a demand of the goods, on the part of the plaintiff, and a refusal to 
deliver them by the defendant must be proved, in order to establish a conversion. 
— When the chattels of the plaintiff have not been wrongfully taken 
possession of by the defendant, but have come into his hands in a lawful 
manner, he cannot be made responsible for a conversion of them until 
they have been demanded of him by the owner, or the party entitled 
to the possession of them, and he has refused to deliver them up. 
Whenever, therefore, the goods of one man liave lawfully come into the 
hands of another, the owner, or party entitled to the possession of them, 
should go himself, or send some one with a proper authority, to demand 
and receive them ; and if the holder of the goods then refuses to deliver 
them up, or permit them to be removed, there will be evidence of a 
conversion (i); for ‘‘ whoever,” observes Holt, C. J., “ takes upon himself 
to detain another man’s goods from him without cause, takes upon 
himself the right of disposing of them,” and is guilty of a conversion (it). 
The demand and refusal do not in themselves constitute the conversion. 
They are evidence of a conversion at some previous period (/). 

What is a sufficient demaijd and refusal, when a demand and refusal are 
necessary to be proved, in order to establish a conversion. — If, when goods 
are demanded, the parties in possession of them refuse to deliver them, 
except upon conditions which they have no right to impose, that is 
tantamount to an absolute refusal, and they are guilty of a conversion (m). 
If the party in possession of the goods says, when the goods are demanded 
of him, that he shall do nothing but what the law requires, and does not 

.Simmons v.LiUyiUmt,^ Exch.442; (1) WiUon v. Oirdlestone, 6 B. & Aid. 

22 Law, J., ib. 217. 847. 

(4) JlirCambie v. Davies, 0 East, 040. (m) Davies v. Vemcn, 6 Q. B. 400. 

(t) Thorogood v. BoHnson, 0 Q. B. 772. Cobbett v. Cintton, 2 G. & P. 471. 

(A) BaUspin v. CoU, 6 Mod. 212. 
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produce or tender the goods, this is eyidence of a cbnyersion of them (n). 
But though he at first refuses, if he afterwards, and before a writ is 
issued against him, goes to the plaintiff and offers to deliyer them up to 
him, the effect of the previous refusal is done away with, and there is then 
no evidence of a conversion (o). If the demand is for the delivery of an 
article to the plaintiff in some particular state and condition, a refusal to 
comply with the demand is not necessarily a conversion, as the defendant 
may not be bound, or may be totally unable, to deliver the article in the 
state required (p). 

So if the demand is too large; if the plaintiff, being entitled to 
demand five beasts, requires seven, and the defendant refuses to give up 
seven, such a refusal is no evidence of a conversion of the five which were 
never demanded (q). If the goods are not in the possession and under 
the control of the defendant, he is not guilty of a conversion in refusing 
to deliver them. If, therefore, at the time of the demand, they have been 
distrained or attached under legal process, they are in the custody of the 
law, it is no longer in the defendant's power to deliver them up, and ho 
cannot be made responsible for a conversion (r). 

“ Authorities are not wanting to show that a party is not guilty of a 
conversion because he does not at once restore the chattel, where it is not 
at the moment in his possession and under his own immediate control” (s). 
The ground of the action is a wrongful conversion, and there must be 
some evidence to show the defendant to be a tort-feasor. Where, there- 
fore, all that appeared was that some wine-warrants, the property of the 
plaintiff, came to the hands of the defendant in her representative 
character as administratrix of her deceased husband, and she handed them 
over to her attorney, and when the plaintiff demanded them, she said they 
were in her attorney's hands, it wai$ held that this was no evidence of a 
conversion (t). 

If thero be a demand in words, and also a demand in writing, both 
being perfect, either of them may be proved as evidence of the con- 
version (m). 

Demand and refusal not amounting to evidence of a conversion — Ooods 
not in the possession of the defendant at the time of the demand, — A man cannot 
be made a bailee (post, ch. 8) of goods against his will, and, therefore, if 
things come to be left at his house, or upon his land, without any consent 
or agreement on his part to take charge of them, he is not thereby made 

(ft) Davies v. Nicholas^ 7 C. S? P. 830. 498. 

(o) Hayward v. Seaward, 1 M. 4; Sc. (») Wilde, C. J., Towns v. Lewis, 7 C. 

409. B. 611. 

(p) Rushworth v. TayUtr, 3 Q. B. 700. (I) Canet v, Hughes, 2 Sc. 663 ; 2 Bing. 

\q) Abington v. Lipscomb, 1 Q. B. 780. N. C. 448. 

(r) VerraU v. Robinson, 2 C. M. Si B. («) Smith v. Young, 1 Campb. 489. 
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a bailee of them (a;); and if the goods are demanded of him, and he will 
have nothing whatever to do with the goods, and will not touch or meddle 
with them in any way, such a declaration, in answer to a demand of the 
goods, is no evidence of a conversion of them ^). Where the defendant, 
on entering into possession of some premises which he had taken on lease, 
found thereon some timber which had been deposited there by the 
permission of the previous occupier, and the plaintiff, to whom the 
timber belonged, demanded it of the defendant, who said, “ If you will 
bring any one to prove it is your property I will give it you, and not 
else it was held that this qualified refusal, taken in connexion with the 
surrounding circumstances, and the absence of all evidence of any inter- 
meddling with the timber by the defendant, did not amount to evidence 
of a conversion (z). 

Demand and rejuaal not being evidence of a conversion — Goods deposited 
in the hands of publick officers and bailees. — Where goods, which have been 
left nt sea, are deposited in the hands of an admiral or publick officer, to 
be kept in his custody until salvage has been paid, and he refuses to give 
them up until it is ascertained whether salvage is due or not, such 
qualified refusal does not amount to a conversion (a). A servant, who 
has been intrusted with the custody of goods by his master, does not do 
his duty if ho gives them up on the demand of a stranger, without 
a previous application to his master for instructions. A refusal, therefore, 
by a servant to deliver up goods ho has received from his master, without 
an order or authority from the latter, is a qualified, reasonable, and 
justifiable refusal, and no evidence of a conversion (6). The servant has 
a right to say, ** 1 received the goods from my master, and he ought to 
have an opportunity of admitting or rejecting your title, and of giving 
his instructions to me in the matter'* (post, s. 2); but if, after having 
had an opportunity of receiving, or having received, the instructions of 
his master, he sets up, or relies upon, the title of the latter, and gives an 
absolute and nnqualified refusal to deliver up the goods, he will then, 
if the person demanding the goods is entitled to the possession of them, 
be guilty of a conversion (c). 

If the owner of goods has delivered them to a bailee (post, ch. 8) to 
keep for him, so that the bailee has received the goods under a valid title, 
and the bailor, subsequently to the bailment, has, by bill of sale, trans- 
ferred all his interest to a stranger, who demands the goods of the bailee, 

(«) Lethbridge v. Phitlipe, 2 Stark, 544. Exch. 303. 

Addison on Contracts, Title, Deposit. (5) Alexander v. Sontheg^ 5 B. A Aid. 

(y) JSawkcM v. Dunn, 1 Cr. & J. 527. 249. Mires v. SoUbag, 2 Mod. 245. 

(ar) Oreen v. Dunn, 3 Campb. 216 n. (c) Lee v. Bobineon, 20 Law, J., C. P. 

(a) Clark v. Chamberlain, 2 M. 4; W. 249. 

88. Xerjbrd v. Mondel, 28 Law, J., 
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and the latter refuses to deliver them up until he has had time to receive 
the directions of the bailor, there is no evidence of a conversion (d). In 
an action for a conversion of chattels, it was held by Lord Kenyon, that 
where the demand of the 4hings for which the action- is brought is not 
.made by the owner, who deposited them with the defendant, but by 
another person on his account, and the defendant refuses to deliver them, 
on the ground that he does not know whether the things belong to him 
or not, and therefore keeps them till that is ascertained ; or that the 
person who applies is not pjjoperly empowered to receive them, or until he 
is satisfied by what authority he applies, that is not such a refusal as is 
evidence of a conversion (^). But if he sets up the title of his bailor, and 
affirms him to be the owner, or gives an absolute, unqualified refusal 
to deliver up the chattels, there is, as we have seen, evidence of a 
-conversion. 

Where a pony-chaise was delivered to a workman to be painted, and 
the latter deposited it in the hands of a party who refused to deliver 
it up to the owner, unless the latter either produced the person who 
placed the chaise in his hands, or an order from him for its delivery, it 
was held that the owner was entitled to the possession of his property, 
without doing cither the one or the other (/). 

If a bailor has no title at the time of the bailment, the bailee can 
have none, for the bailor can give no better title than ho has himself. 
The right to chattels personal, therefore, may be tried in an action 
against the bailee ; but the situation of the bailee, in cases of disputed 
ownership to goods in his hands, is not one without remedy. He is not 
bound to ascertain who has the right. He may, as we shall see (post, 
ch. 8, a. 2), file a bill of interpleader in a court of equity; or if he is 
sued in the superior courts, or the county palatine courts, ho may obtain 
relief under the statute of 1 & 2 Wm. 4, c. 58 (post, ch. 8, s. 2), which 
enables defendants sued in those courts to obtain a stay of proceedings in 
the action until the rights of the adverse claimants are ascertained by a 
judicial decision in the manner therein provided. If the bailee forbears 
to adopt one or other of these modes of proceeding, and makes himself a 
party in the matter by retaining the goods for the bailor, he must stand 
or fall by the title of the latter (^). 

Conversion of goods by raUway companies — Demand and refusal,’-^!! 
goods are brought by mistake, and without right, and delivered at a railway 
station, the station-master has no right to detain them after demand by 

(d) Lee V. Bayes^ 18 C. B. 007 ; 25 674. 

Law, J., C. P. 249. (v) Tenterden, WiUon v. Anderioftm 

(e) Bolamofu v. Bawee, 1 Esp. 82. 1 B. & Ad. 456. AMnson v. ManhaUf 12 

(y*) Buxton v. Baughan^ 6 C. Ss P. Law, J., Each. 117. 
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the owner, and the tender of any reasonable expenses due upon them. 
Where, therefore, a station-master said, in answer to a demand of some 
goods, The goods were brought to our station by an intermediate line, 
which has no right to send goods here, and I shall send them back,"* it 
was held that the railway company was liable for the conversion of the 
goods (h). But, in order to fix the company, it must be shown that the 
wrongful act was done by their authority, that is, by some person acting 
for them within the scope of his authority (i). 

Conversion of bills and notes. — A man who^olds a bill of exchange for 
a particular purpose has no right, without authority, to go and receive 
money on the bill, and if he does so, he is responsible for a conversion of 
the instrument (k). If, therefore, a bill of exchange or negotiable security 
is delivered into the hands of an agent or mandatary, that he may get it 
discounted, and he neglects to do so, and pays away the bill or note in 
furtherance of his own purposes, he is responsible for a conversion of the 
security (/); but if he pursues the authority given him, and gets the bill 
discounted, but misapplies the proceeds, he is not responsible for the 
conversion of the security, but for the misapplication of the money (m). 

If a party takes a bill or note after it becomes due, or under such 
circumstances of suspicion as should have prompted inquiry, he takes it 
with all its infirmities, and with the risk of its having been lost or 
stolen (n). 

Conversion of lost or stolen bank-notes or negotiable securities by bankers 
and others who have negligently or Jrcmdulently discounted cr cashed thern — 
Notices and advertisements of the loss of notes or negotiable securities. — If 
bankers or any other persons change or discount bank-notes or bills of 
exchange, or negotiable securitiea of great value, payable to bearer, 
receiving them into their possession from the hands of strangers, without 
any inquiry, and without 'duo caution, and the bill or note should turn 
out to have been lost or stolen, they will be responsible to the owner for 
the value of the security (o). “ The law should be such,” observes 

Abbott, C. J., as not to impede the circulation of notes, on the one 
hand, and not to give encouragement to theft and fraud, by allowing too 
great a- facility in disposing of stolen property, on the other. If a person 
takes a Bank-of-Eiigland note under circumstances which might awaken 
suspicion in the mind of a reasonable man acquainted with business, and 
which ought to cause him to make inquiries, and he forbear to do so, he 

(A) Boohs V, Mid. BaiU Co., IW Jur. Atkins v. Oir^ii, 4 Ad. & E. 819. 

1009. (m) Palsntr v. Jarmain, 2 M. AW. 

(<) Ohver y.Lond. d N. W. dc.t 0 Exch. 282. 

66. (n) Goggtddsy v. Cvihhert, 2 N. R. 170. 

(A) Alsagor v. Clottf, 10 M. & W. 683. (o) Easley v. Crockfardy 3 M. & Sc. 700; 

(1) CroHch v. White, 1 Bing. N. C. 414. 10 Bing. 243. 
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cannot hold the proceeds of snch note from the person who has lost it/* 
And if bankers conduct their business in such a manner as to hold oiit 
temptation to persons unlawfully possessed of property to pass it to them, 
if they cash and receive notes of considerable value from strangers, 
without asking who brings the notes, or who receives the m6ney given 
in exchange, and do not enter either the numbers or dates of the notes in 
their books, it will be of no avail for them to show that other bankers 
adopt the same mode of doing business, and that there is nothing unusual 
in it (;?). 

On the loss of a bank-note or bill payable to bearer, immediate notice 
of the loss should be given, to the publick in the manner most likely to 
prevent persons who would be otherwise ignorant of the fact from taking 
it; but even if the lost note be not duly advertised, still, if a person 
receive it under circumstances reasonably calculated to induce a belief 
that he knew the holder to have possessed himself of it improperly, the 
loser is entitled to recover. If, after notice, a party take a note from a 
stranger, and abstain from making such inquiries as prudence and fair- 
dealing would suggest to a man of business, the owner may also in that 
case recover its value in an action against him who has so received it; for 
the negligence of the one is no excuse for the dishonesty of the other, 
though it might be for the mere negligence. The degree of caution 
necessary is merely that which is reasonably sufficient to satisfy the party 
taking the note that he who tenders it is not likely to have become 
possessed of it by fraud or theft. It will depend in all cases upon the 
value of the note, for it would be absurd to say that the like caution must 
be used in taking a hi, note as in taking one for 500/. (r/). 

Where the plaintiff was robbed of bank-notes to a large amount at a 
publick meeting, and the loss was advertised, and handbills circulated, 
and two yca^s afterwards one of the notes, being a note for 200/., was paid 
into the Bank of England by a gentleman, who stated that he had 
received it from the defendant a few months previously, and the defendant, 
on being applied to, was unable to give any other account of the note than 
that he imagined he had received it in payment of a bet at the last Derby 
stakes, it was held that the plaintiff was entitled to recover the value of 
the note from the defendant (r). 

Conversion of chattels by one of several partnerSy joint-tenants^ or tenants- 
in-emnmon of chattels. — The authorities seem to show that one partner or 
joint-tenant of a chattel cannot maintain an action against his co-tenant 

(f) Snow V. Leaiham, 2 G. ife P. 317. Corratt, ib. 8«07. 

(o) Best, C. J., Snow y. Peacock^ 11 (r) Easley v. Crodfordy 8 M, Sb Sc. 

Moore, 295; 3 Bing. 406. BtckwUh v. 700; JO Bing. 248. 
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for a conversion of the chattel, in consequence of his having taken upon 
himself to sell the subject-matter of the joint ownership by sale not in 
market overt, as the sale under such circumstances only transfers to the 
purchaser the vendor’s interest in the chattel, and renders the purchaser 
co-tenant only with the other part-owners; but if the chattel be destroyed 
or sold in market overt, so as to transfer the entire property in the chattel 
to the purchaser, and oust the other part-owners of their proprietary 
rights, the sale would then amount to a conversion of the propei'ty, and 
the vendor would be answerable in damages to his other co-tenants (s). 

In Littleton (sec. 323) it is said that, if two be possessed of chattels 
personal in common, and one take the whole to himself out of the posses- 
sion of the other, the other has no remedy but to take this from him who 
hath done the wrong, to occupy in common, &c., when he can see his 
time” (t). This section of Littleton,” observes Maule, J., “ as it seems 
to me, is to be understood thus — that there may be dispositions of the 
subject-matter of the tcnancy-in-common which will amount to a con- 
version, if done by a stranger, that are not so if done by a tenant-in- 
common. But I do not think that it therefore follows that no dealing with 
the thing by one of two tenants-in-common, that does not amount to a 
total annihilation of it, can be a conversion as against his co-tenant. It 
may be that the co-tenant may, if he think fit, follow the thing and 
make title to it, notwithstanding its sale and delivery to a third person. 
But it does not follow that where one tenant-in-common has dealt with 
the chattel to an extent exceeding his authority, as where he sells it out 
and out to a purchaser who carries it away, it would militate against a 
true understanding of the older authorities to hold that the co-tenant may 
treat that as a conversion” (ti). 

If one of two partners carries off the partnership property, and pledges 
it without the knowledge or assent of the other, this is not a conversion 
of the property by the pledgor, and does not render him liable to be sued 
by his co-partner, as he has a right to pledge to the extent of his limited 
interest, and to create a lien upon the partnership property (or). Where 
one of two partners became bankrupt, and the solvent partner directed the 
defendants to sell some partnership property in their hands, and the 
defendants sold it, and received the proceeds of the sale, it was held that 
the assignees of the bankrupt partner had no right to recover any of the 
proceeds of the sale from the defendant by action at law, but that they 

($) Cresswell, J., Mayhew v. Merrick, 7 (ti) Mayhew v. Herrick, 7 C. B. 220. 

G. fi. 249. Bamarduton v. Chapman, (x) Jones v. Brown, 25 Law, J., Exch. 

eited 4 East, 121. 845. Fennings y. Ld. OrenvULt, 1 Taunt. 

(0 Litt. seo. 828. Holliday v. Camsell, 248. 

1 T. B. 658. 
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must proceed for an account in the court of bankruptcy or in a court of 
equitj (y). 

Wlierever the act done by the one tenant-in-common operates as a 
total destructioti of the thing held in common, there is then a wrong done 
to the other tenant-in-common, in respect of which an action is maintain- 
able. “ If one of two tenants be of a dove-house, and the one destroy 
the old doves, whereby the flight is wholly lost, the other tenant-in- 
common shall have an action for a trespass” (-^), “ for there can be no tenancy 
in common of a thing destroyed ” (a). 

Conversion of chattels hy parties who have a lien upon them, — If a 
defendant, having a lien upon goods (post, ch. 8) refuses to deliver them 
up on demand, and claims to retain them on grounds quite distinct from 
a claim of lien, his refusal will be evidence of a conversion, and the 
existence of the lien will be no answer to an action for the conversion of 
the property (6). But a person does not waive his right of lieu merely 
by omitting to mention it when the goods are demanded; and if he 
claims a right to detain them, in respect of two separate sums claimed to 
be due to him, and he has a lien only in respect of one of those sums, his 
refusal is no evidence of a conversion, unless the sum in respect of which 
the lien exists is tendered (c). “ Where a person,” observes Alderson, 
B., “ has no right of property in goods in his possession, but merely a 
right of lien,* he has no right to sell them; and if he does sell the goods, 
he thereby puts an end to his lien”(d). 

Where the plaintiff had agreed to buy of the defendant a stack of 
hay for 86f., to be paid for when taken away, and to be removed by the 
31st of May, and part only of the hay was paid for, and removed by the 
time appointed, whereupon the defendant, in the month of August follow- 
ing, cut up and consumed the residue of the hay, and the plaintiff 
afterwards tendered the unpaid purchase-money, and demanded the hay, 
and sued the defendant for converting it to his own use, it was held 
that the defendant's lien on the hay was determined by the act of 
conversion ; that from the moment the defendant used the hay in a 
manner inconsistent with his claim of lien, his lien ceased, and a right of 
possession accrued to the purchaser (s). Where, however, some apples 
which had been sold by the defendant to the plaintiff at an agreed price, 
to be paid on a given day, were deposited in a kiln in an oast-house on 

(y) Mwgan v. Marquit^ 9 Exch. 14<>. (c) Scarfs v. Morgaa^ 4 M. & W. 281. 

Edwards v. Hooper, 11 M. Sl W. S63. Keiford v. Mondel, 28 Law, J., Exch. 

(z) Co. Lilt. 200a, 200b. 303. 

(а) lAVin. Abr., 5lh,Jo.iHTTENAMT8. (d) WhUe v. Spettigue, 13 M. & W. 

(б) Cannes v. Spanton, 8 Sc. K. R. 714; 008. 

7 M. & Gr. 903. Dvrks v. Richards, 5 (s) Gntr v. Cuthbsrt, 12 Law, J., Exch 

Sc. N. B. 1)34 ; 4 M. & Gr. 074. 300. 
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the defendant's premises, and the key of the kiln was given hj the 
defendant to the plaintiff, but the defendant kept the key of the outer 
door of the oast-house, and the day of payment being passed, the defend- 
ant gave the plaintiff notice to take and pay for the apples, and no 
attention being paid to this notice, the defendant carried them away and 
resold them, and the plaintiff then brought an action for conversion of 
them, it was held that the defendant was entitled to a verdict under 
a plea denying the plaintiff's right of possession of the apples (/). 


SECTION II. 

OK THE TITLE TO CHATTELS PERSONAL. 

Title to thin/fs which hace been altered or increased in value by a wrong-- 
doer, — If one man takes away the cliattel of another, cither by design or 
accident, and alters it, or improves it, ho has no right to detain it from 
the owner until his alterations and improvements have been paid for. If 
a man wrongfully takes away niy carriage, and, without any authority 
from me, scuds it to a coach-maker to be repaired or painted, I am 
entitled to the possession of my carriage without paying for the repairs 
or painting {g). 

Where the defendant and the plaintiff, being at play, the plaintiff 
thrust his money into the defendant’s heap, and so intermingled the 
coins that it became impossible to separate them, it was adjudged that 
the whole heap belonged to the defendant ; and Coke, C. J., said, “ The 
law is, that if J. T. have a heap of com, and J. 1). will intermingle his corn 
with the corn of J. T., the latter sliall have all the corn, because this was 
done by J. 1). of his own wrong’’ (A). And this case was put by Anderson: 

If a goldvsmith be melting of gold in a iM)t, and as he is melting it 
I will cast gold of mine into the pot, which is melted altogether with the 
other gold, I have no remedy for my gold, but have lost it; and if a 
man take my gannent, and embroider it with silk or gold, or the like, 
I may take back my garment; but if I take the silk from you, and 
with this face or embroider my gannent, you shall not take my garment 

(/) MOgiUt V. Kchhle , « Sc. N. R. 858; 

8 M. & Or. 100. 


ijg) Hucox V. Greenwoody 4 £sp. 174. 
(A) Warde v. £jfrr, 2 Bulstc. 823. 
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for your silk which is in it, but are put o your action for taking of the 
silk from you” (i*), 

Tith to chattels finding. — The finder of a lost article is entitled to 
the possession of it as against all parties except the real owner. Where a 
chimney-sweeper's boy found a jewel, and carried it to a goldsmith’s . shop 
to know what it was worth, and delivered it into the hands of 
smith’s apprentice, who, under the pretence of weighing it, took out t{ie 
stone, and offered the boy three-halfpence for it, which the boy refused, 
and insisted upon having the jewel back, whereupon the apprentice 
delivered him the socket without the stone, and an action was brought 
against the master for a conversion of the jewel, it was ruled “ that the 
finder of a chattel, though he docs not by s\tch finding acipiirc an 
absolute property or ownership, yet he has such a property as will enable 
him to keep it against all but the rightful owner, and, consc(|uently, may 
mainlain an action for the conversion of it” {k). 

Where the plaintiff, on leaving the defendant’s shop, picked up a 
small parcel which w'as lying on the shop>floor, and showed it to the 
shopman, and the parcel, on being 0|iened, was found to contain bank- 
notes, and the plaintiff requested the defendant to keep the notes, and 
deliver them to the owner, and the defendant advertiser! for the owner, 
and after the lapse of three years, no owner a])pcaring to claim them, 
the plaintiff ap))licd to the defendant for the notes, offering to pay the 
expenses of the advertisements, and to indemnify the defendant against 
any claim in respect of the notes, and the defendant refused to deliver 
them up, it was lield that the plaintiff was entitled to recover them, 
or the value of them, and that the circumstance of the notes being 
found by the plaintiff inside the defendant’s shop, in the defendant’s own 
house, did not give the defendant any right to detain them as against tlio 
plaintiff, who found them there (/). 

Of the title to wild birds and animals fierce natures — Right of the hunter 
to the game he kills, — The right at common law to animals fierce natures is 
very peculiar. So long as they remain upon a man’s land they belong to 
him, but the moment they leave his land his possessory property is gone; 
and this is so, even if they be hunted out of his land by a trespasser, and 
although they be killed by 'the trespasser on another man’s land. The 
continued pursuit gives the property in the animal to the trespasser, iu 
exclusion of the person in whose land they are killed. The property 
in wild grouse is not absolute in any one. So long, as the wild bird is 
upon a man’s land he has a possessory property in it, but as soon as it 

(i) Anon. Poph. 38. (I) BridgeM v. Hawkenw<trtht 21 Law, J., 

(A) Amunry v. Delamirie^ 1 Str. 505, Q. 1). 75. 
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flies or goes off his land, his property is gone (m). “ If A starts a hare 
in the ground of B, and hunts it and kills it there, the property continues 
all the while in B ; but if A starts a hare in the ground of B, and hunts 
it into the ground of C, and kills it there, the property is in A, the 
hunter, although he is liable to actions of trespass to the lands both of 
BandC” (»). 

Where the Bishop of London granted to the defendant a lease of land 
for a term of years, excepting the trees, and the herons and shovellers 
making their nests in the trees, and the defendant, during the lease, took 
some of the herons, and the bishop brought an action of trespass against 
him, it was held that he was entitled to recover the value of the herons ; 
for although they were feres naturcBy he had an interest in them, by 
reason of the trees in which they built (o). 

Title of the fisherman to the fish he harpoons or nets . — If a whale has 
been struck by a harpooncr, the whale, so long as the harpoon remaifls in 
the fish, and the line continues attached to it, and also continues in the 
power or management of the striker, is a fast fish, though during that 
time it is struck by a harpooncr of another ship; and if the whale after- 
wards breaks from the first harpoon, but continues fast to the second, 
the second harpoon is called a friendly harpoon, and the fish is the pro- 
perty of the first striker, and of him alone. But if the first harpoon 
or line breaks, or the line attached to the harpoon is not in the power of 
the striker, the fish is a loose fish, and will become the property of any 
other person who strikes and obtains it (/>). But although the harpoon 
comes out of the .fish, or is detached from the line, yet if the whale is so 
entangled in the rope as to give the first strikers the same power over it 
as if the harpoon was fixed, the fish will still continue a fast fish, and 
be the property of the first strikers (q ) ; and if the fish is unlawfully 
liberated by the wrongful .interference of a third party, who afterwards 
harpoons it and secures it, it will, nevertheless, be the property of the 
first strikers (r). But if the interference of such third party takes place 
before the fisherman has got the fish into his power, or under his domi- 
nion and control, there can be no right of property in, or title to, the 
fish. Thus, where the plaintiff, whilst fishing for pilchards, had nearly 
encompassed a vast quantity of fish with a net, and would have captured 

(m) Rigg v. Lonsdale, 1 H. & N. 923, f. 1 , 

afflnning ^ Rigg, 11 Exch, 6 W ; (p) LiUledale v. ScaUh, 1 Taunt. 243. 

93 liEW, . 1 ., l**xcn. 81. note (a). ' 

(») Ld-Hol^ Sutton v. A/iiorfy, 1 Ld. ( 7 ) Hogarth v.Jackton, I M. £ M. 58. 

Bnym. 250. t’fcarcAipnrrf v. Sluddg. U (r) SkiHiter v. Chapmao, 1 M. 4 c M. 

East, 249. 59n. 

( 0 ) Bishop of London's case, 14 Hen. 8 , 
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the whole of them but for the interference of the defendant, who came 
with boats and sailors, and drove the fish into his own nets and captured 
them, it was held that the plaintiff could set up no title to the fish, 
as he never had them under his dominion and control, but ought to have 
sued the defendant for interfering with his nets, and unjustifiably pre- 
venting the plaintiff from exercising his occupation and calling of a 
fisherman, and catching the fish (s). 

Title to chattels by gift, — If a verbal gift has been made of a piece 
of plate, or other valuable chattel, to a person to whom it has been 
delivered to be kept, the verbal gift cannot, it has been held, transfer 
any property in the chattel to the donee. There must bo eitlicc an actual 
manual delivery, if the chattel is capable of manual occupation and 
delivery, or a constructive delivery, if the article is bulky and incapable 
of manual transfer; or there must he a deed of gift under seal, in order to 
clothe the donee with the ownership and right of possession of the 
chattel (/). 

Title to clothes by hiring and service, — Where the plaintiff had been 
hired as a servant by the defendant, at thirty guineas a-year and a suit 
of clothes, and had, on entering the service, been provided with the 
clothes, it was held that they did not become his property, and that he 
could not sue his master for detaining them until he had served a 
year (?<), 

Of the right to the possession of title-deeds^ leases^ bonds^ and security,— 
The owner of a freehold estate has, in general, a right to the title-deeds — 
the right to the deeds following the right to the land. Where, therefore, 
a mortgagor conveyed a freehold estate by way of mortgage to the 
plaintiff, and handed over to the plaintiff forged and counterfeit title- 
deeds, and then took the genuine deeds to a banker and obtained a loan 
of money, by depositing the deeds with the banker as security for the 
loan, and the plaintiff brought an action against the banker for the deeds, 
it was held that he was entitled to recover them (»). A lessee, to whom 
a lease has been delivered, has a right to the possession of the lease, both 
during the term and after its expiration, so that the lessor has no right 
to claim possession of it from the lessee (y), Tlic obligee of a bond also, 
to whom the bond has been delivered, is not bound to deliver it up to the 
obligee on being tendered the amount due upon it. The obligor is 
entitled to an acquittance or an acknowledgment of the receipt of the 

(f) Touug V. Hicheru, 6 Q. B. 006. (tr) Crocker v. Afolgnevx, 9 C, A F. 
The value of the fish diverted from one 470. 

net to the other was 56BL (x) Newton v. Beck, 3 H. A; N. 220 ; 

(I; Irons V. SmaUpieccj 2 B. & Aid. 551. 27 Law, J., £xch. 272. 

Shower V. Pilch, 4 Each. 478 ; 10 Law, J., {<y> Hall v. Ball, 3 M. Or. 242. 

Exch. 113. 
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money due upon the bond, but not to the possession of the instrument 
itself (z). Neither is the payee of a note not negotiable bound to 
deliver up possession of the note to the maker on receiving the amount 
due upon it (a). 

Title to chattels by purchase in market avert — At common law the right 
of property in things sold is changed permanently by a sale in market overt, 
so that whoever buys goods and chattels in the open, publick, legally con- 
stituted market, acquires an indefeasible title to the chattels so purchased, 
unless he buys with knowledge of an infirmity of title on the part of his 
vendor. But in order to put a check upon the transfer of stolen property, 
and induce parties who have been robbed to do their duty to society 
by prosecuting and convicting the thief, it was enacted by the statute 
21 Hon. 8, c. 11, that if any felon do rob or take away any money, goods, 
or chattels from any of the king's subjects, and thereof be indicted, and 
arraigned, and found guilty, or otherwise attainted by reason of evidence 
given by the party robbed, or by the owner of the money, &c., or by any 
other, by their procurement, then the party shall be restored to his money, 
goods, and chattels, and the justices before whom the felon shall be found 
guilty, or otherwise attainted, shall have power to award from time to 
time writs of restitution for the stolen property. By this statute and the 
subsequent statute, 7 & 8 Geo. 4, c. 29, s. 57, to the same effect, the 
right of property in the things stolen is restored to the person robbed 
immediately on the conviction of the offender ; and he is entitled to 
follow them and recover them from any person who may have purchased 
them bond fide in market overt, without notice of the robbery, and who 
has them in his hands or under his control at the time they arc demanded 
by the person robbed. The order of restitution is in no wise necessary to 
revest the right of property in the party robbed, and enable him to follow 
goods sold in market overt (5). 

During the interval between the commission of the felony and the 
conviction the purchaser has a primd facie title, liable to be defeated 
by the conviction (c); and persons who purchase during that period, 
and have the good fortune to sell again before the conviction, camiot be 
subjected to an action for taking or converting tlie stolen property. Thus, 
where the plaintiff, who had been robbed of some sheep, and was prose- 
cuting the thief, gave notice of the robbery to the defendant, who had 
purchased the sheep in market overt, not knowing them to have been 
stolen, and required the defendant to deliver up the sheep to him, which 
the defendant refused to do, and sole It he sheep again before the conviction 

(ar) LitUedale. J., 10 Ad. k E. 618. 511 ; 10 Law, J., Q. B. 447. 

(а) Warn v. ib. 616. (c) jfVer v. Humphrey, 2 Ad. k £. 

(б) S^ieryood v, 8ilv€»ter, 15 Q. B. 495. 
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of the felon, it Yras held that the defendant was not responsible for a 
conversion. “ The plaintiff,” observes Buller, J., ** could not demand the 
sheep of the defendant, merely because they had been stolen from him, 
for it was not then certain that the felony would be followed by a convic- 
tion of the offender.” The plaintiff must prove that the sheep were his 
property, and that while they were so they came into the defendant’s 
possession, who converted them to his use. But here the plaintiff’s pro- 
fKjrty did not revest in him till after the conviction of the felon ; and from 
the time of the conviction the defendant has never had. possession of the 
sheep (d). 

Title to chattels by private sale and trans/et \ — A person who buys goods 
by ])rivatc contract, and not by pnblick sale in market overt, acquires no 
better title than that possessed by his immediate vendor. If he pur- 
chases at a sheriff’s sale or a pawnbroker’s auction pro^jerty which the 
sheriff or the pawnbroker had no right to sell, he acquires no title as 
against the true owner of such property (c). An authority to a servant 
to sell in market overt is not to be construed as a continuing authority, 
so as to justify a sale by him elsewhere. Whenever, therefore, a pur- 
chaser buys of the servant or agent of the owner out of market overt, he 
takes the risk of the servant s having sold without authority ; and if the 
servant Imd no authority to sell, and the purchaser refuses to give up the 
subject-matter of the sale on demand to the master, he is guilty of a con- 
version (/). 

A purchase of stolen property out of market overt does not convey 
any right of projicrty in the thing sold to the purchaser, although he may 
have purchased bonu fide for a valuable consideration, and without notice 
of the felony. A person, therefore, who has beeii robbed may follow the 
stolen property, and is entitled to recover it from borul fide purchasers who 
have not bought it in the open publick market, although the thief has 
not been convicted of the felony. In like manner, if the property has 
been pledged with a pawnbroker, or any other person, he may sue the 
pawnbroker, or other pledgee, for detaining or converting the property, 
although he has not prosecuted the thief nor taken any steps to put the 
criminal law in motion {g). But if the pawnbroker or pledgee received 
the goods knowing them to have been stolen, the owner of the property 
cannot then maintain an action against the latter until he has prosecuted 
for the felony. 


(cQ Harwood v. Smith, 2 T. R. 766. 
Oimso/i V. Wood/ull, 2 C. & P. 41. 

(e) Farrant v. — 3 Stark, 130. 
Chapman v. Speller, 14 Q. B. 021; 19 
Law, J., Q. B. 239. Morlep v. AUen. 


borough, 3 Exch. 600. 

(/) Metcalfe v. Lumeden, 1 C. & K. 
309. 

(g) White v. SpeUigue, 13 M. & W« 608. 
Lee V. Bayes, 18 G. B. 009. 
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• Whenever by a contract of sale, made either by the plaintiff in person, 
or through the medium of his agent, both the right of property and the 
right of possession of the thing sold has passed to the plaintiff, he is 
entitled to maintain an action for the unlawful taking, detaining, or con- 
verting of the thing which has thus become his own property. Where 
the plaintiff commissioned her brother to buy a cow for her when he 
should meet one which he thought would suit her, and the brother bought 
a cow, and as it was being driven home, and before the plaintiff knew of 
or had assented to the purchase, the cow was* seized by a creditor of the 
brother, it was held that the plaintiff was entitled to maintain an action 
of trespass for the seizure of the cow, it being her property (A). 

When specific ascertained chattels have been sold at a fixed price, the 
seller is bound to deliver them whenever they are demanded, upon pay- 
ment of the price ; but the buyer has no right to the possession of the 
chattels until he pays or tenders the price, unless the goods are sold upon 
credit (i). Where a debtor shipped goods on board a vessel at Newcastle, 
to be delivered to his creditor, the plaintiff, in London, and forwarded to 
the latter a receipt, signed by the mate, acknowledging the receipt of the 
goods on board, to be delivered to the plaintiff, it was held that the pro- 
perty and right of possession in the goods vested in the plaintiff so as 
to entitle him to maintain an action against a defendant for the non- 
delivery of the goods (it). 

Title by fraudulent transfer — Colourahle transfers of property made for the 
purpose of peipetrating a fraud. — If a transfer of property has been actually 
effected either by a deed of transfer or by actual delivery, it is not com- 
petent to either of the parties to the transfer to set up or show that 
it was done for the purpose of effecting a fraud on third persons. Acts 
done may be valid as between the parties, though void as to others. 
Thus, an assignment made for the purpose of defeating one of several 
creditors is a good deed as between the parties, but void as against 
creditors ; but if there has been no actual transfer of the property, but 
only a deposit of chattels in the hands of a bailee, for the purpose of 
defeating a creditor, the depositary cannot set up the fraudulent character 
of the deposit in order to deprive the plaintiff of goods which are his 
property, and to which the depositary has no semblance of title (f). 

Title to chattels by purchase from a person who has obtained possession of 
them by fraud and false pretences, — A contract for the sale of goods, though 

(A) Thornes v. PAtZijM, 7 G. A; P. 573. tels by sale, see Addison on Contracts, 
Payne v. Sraader, 2 Stark. 568. ch. 4. 

(i) Bloxam v. Sandersy 4 B. & C. 048. (I) Boweo v. fosler, 2 H. & N. 779 ; 27 

(A) Evans v. NicAoZ, 4 Sc. N. R. 53 ; 8 Law, J., Exch. 

M. & Gr. 614. As to transfer of chat- 
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obtained bj iraud, is perfectly good, if the party defrauded thinks fit to 
rely upon it and enforce it ; but the latter may, if he pleases, as soon as 
he discovers the fraud, and before the rights pf innocent third parties 
hay§Jn1ervened, disaffirm and annul the contract, and .treat the party who 
•dlas been guilty of the fraud as a tort-feasor. If a vendor has parted with 
the possession of goods in fulfilment of a contract of sale, obtained by 
fraud on the part of the purchaser, he cannot, after the goods have been 
resold, and passed into the hands of a htmA fde sub-purchaser, disaffirm 
the contract, and annul the title of the latter to the property ; for where 
one of two innocent parties must suffer, it is considered to be more just 
that the burthen should fall upon the vendor who parted with the possession 
of his goods, who trusted to a lie, and was the victim of his own Credulity, 
rather than upon the hmia fide sub-purchaser, who trusted to the actual 
possession of the goods by the party with whom he dealt. If this were 
not so, observes Jervis, C. J., “ goods at all tainted by fraud might be 
followed through any number of bond fide purchasers — a most inconve- 
nient and absurd doctrine ; for a vendor who does not choose to avail 
himself of means of inquiry would thus, by trusting the vendee, be giving 
him unlimited means of defrauding the rest of the world (m). 

But if the relation of vendor and vendee does not subsist between 
the defendant and the person who commits the fraud, and the goods have 
been obtained by false pretences, and afterwards disposed of to a bond 
fide purchaser by sale not in market overt, the latter docs not acquire a 
title to the goods as against the person who has been defrauded (n). 
Where, therefore, the plaintiffs had sold a quantity of tartaric acid, to be 
delivered to the order of their purchaser, and one Anderson came to the 
plaintiffs and represented himself to be a sub-purchaser of the acid, and 
upon the strength of such representation obtained a delivery-order from 
the plaintiffs, and got possession of the acid and pledged it with the 
defendants, it was held that the defendants could make no title to the 
acid through Anderson, who had obtained the transfer of the acid to 
himself without authority and by false pretences, and that mere possession 
of chattels, with no further indicia of title than a delivery-order, is not 
sufficient to entitle a bmd fide pavmee of the person fraudulently obtaining 
possession from the true owner to resist the claim of the latter in an 
action for a conversion of the property (o). 

Title to chatteh in the hands of bailees , — If the owner of a chattel or 
a negotiable security places it in the hands of A, with directions to hand 
it over to B for B's use, that does not have the effect of transferring the 


(ffi) White V. Garden:, 10 C. B. 997. Each. 842. 

Sheppard v. Shoolbredy Car. & M. 63. (o) King^ford v. Merry, 1 Hurl, k 

(n) Higgons v. Burton, 26 Law, J., Norm. 503. 
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property to B. The direction remains countermandable by the remitter 
nntil it is executed either by the actual delivery of the chattel or money 
to the remittee, or by some binding engagement entered into between the 
agent and the remittee, which gives the latter a right of action against 
the former (p). ** The transaction amounts to no more than a mandate 

from a principal to his agent, which can give no right or interest to a 
third person in the subject of the mandate. It may be revoked at any 
time before it is executed, or at least before any engagement is entered 
into with a third person to execute it for *his benefit. And it will be 
revoked by any disi)osition of the property inconsistent with the execution 
of it ” (q). But as soon as the party holding the chattel enters into a 
binding engagement with the third person to hold it for him, he cannot 
afterwards contest the title of the latter (r). if the defendant has led 
the plaintiff to believe that he would act as a warehouseman or bailee of 
the goods for the plaintiff, and after that parts with them to another, he 
will bo guilty of a conversion (s). 

Title hy delivery -order, — The mere possession of a dock -warrant, 
delivery-order, or warehouse-keeper’s or wharfinger’s receipt for goods, or 
any other documentary evidence of title to chattels, is no stronger evidence 
of title and ownership than the actual possession of the goods themselves. 
And if by means of a delivery-order fraudulently obtained, and presented 
a warehouse-keeper, merchandise has been transferred in the warehouse- 
keeper’s books of transfer into the name of the wrong-doer, the latter 
cannot thereby convoy a valid title by sale or by pledge (Jt), 

Title hy purchase frenn the sheriff. — The ordinary course in cases of 
seizure of gooils by a bheriff under tiji.fa., is for the sheriff to sell by 
auction or by bill of sale ; but the law does not require the sale to be 
made in any particular manner. If the sheriff has the goods valued, and 
then delivers them by way of sale to the execution creditor for the amount 
of the valuation, this is a good sale of the property to him (m). In ordinary 
cases of sales by sheriffs, there is no implied warranty of title on the part 
of the sheriff to the property he sells (a:). In an interpleader suit between 
a claimant under a bill of sale from the shcrifi* and an execution creditor, 
proof of the bill of sale, with some evidence of a previous seizure of the 
chattels by the sheriff, is sufficient prmd facie evidence of the title of the 
claimant (y). 

(p) Bried v. Hampshire^ 1 M. d; W. Godis v. 25 Lav, J., G. P. 61. 

373. V. 14 East, 500. (tc) ffemaman v. Bowher^ 11 Exch. 

{q) Scott V. Parchcr, 3 Mcr. 063. 700. 

(r) Stonard v. Dunkin, 2 Campb. 344. (jp) dforlett v. Attenborough, ante, p. 

{$) Hawkes V. Dima, 1 Or. & J. 527. 199. 

(0 Bouton V. Cohts^ 0 M. & S. 14. (y) Hornidge v. Cooper, 27 Lav, 

Kingffbrd v. Metry, 1 H. & N. 503. Exoh. 314. 
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Of the title to Mb and notes, — Bank-mtes are treated as money or cash 
in the ordinary coarse of business by the common consent of mankind. 
If, therefore, a man finds a banl^-note, and pays it away honAfide in the 
ordinary course of business, the owner has no remedy for the recorery of 
the lost property ; but if he demands the note whilst it still remains in 
the hands of the finder, the latter will be responsible for the non-delivery 
of it {z). In the case of the loss of a bill or note by theft or accident, if 
the bill or note be assignable by mere delivery, the thief or finder may 
confer a title by transferring it to a person who takes it bond fide^ without 
any want of due care or caution, and who gives value for it without notice 
of any infirmity of title to the security at the tim^ ho receives it. But 
if the instrument is assignable only by indorsement, neither the thief nor 
the finder can make a valid indorsement (a). 

Whenever a person discounts, or receives into his possession by way 
of deposit, a hill, or note, or negotiable security, knowing, or having reason 
to believe, that the jicrson from whom he receives it is not the owner of it, 
he cannot lawfully detain it from the true owner (&); nor, if he has been 
guilty of gross negligence in taking the bill from a suspicious character, 
without making inquiry when he had means of inquiry, and of obtaining 
full iufonnation at hand, will he be entitled to keep the bill (c). 

If a party discounts or cashes a bank-note, knowing that the person for 
whom he changes it has found it, he is in no better position than the 
finder, and cannot lawfully detain the note from the owner who has lost it. 
Where the plaintiff lost a 20/. Bank-of-Kngland note, which was found 
by an old woman, who took it to the defendant to get it changed, saying 
that she had found it, and the defendant got the note changed and 
charged 21. for his trouble, and the old woman, being called upon by the 
plaintiff for the note, gave up to him seven sovereigns, which was all she 
had left of the change, it was held that the plaintiff was entitled to recover 
the remaining 13/. from the defendant {d). 

When a bill of exchange or a promissory note is transferable by 
indorsement, a transfer by indorsement confers no title to the bill on the 
part of the holder, if the indorsement is forged. If, therefore, a person 
has discounted such a bill on the credit of a.forgcd indorsement, he will 
be guilty of a conversion if he appropriates the bill to his own use, or 
refuses to deliver the bill to the owner on demand (e). 


(r) MiOer v. Race^ 1 Burr. 452; 1 
Smith's L. C. 895. Grant v. Vaughan, 8 
Burr. 1516. 

(a) Johnwn v. ffindle, 3 So. 608 ; 8 
Bing. N. S. 225. Bayley on Bills, 4th 
edit. p. 107. 

(5) Trueitel t. Sarandon, 1 Moore, 546. 
XowU ▼. fdartin, 4 Taunt. 799. 


(c) Eadey v. Croeiffirrd, 10 Bing. 243. 
SackhouMe v. ffarrUon, 5 B. & Ad. 1098. 
Goodman v. Harvey, 4 Ad. & £. 876 ; 1 
Smith's L. C. 405-407. 

(rf) Bum V. MorrU, 2 Cr. Ss M. 579. 

(e) Johtwm t. Windle, 8 Sc. 008; 3 
Bing. N. C. 225. 
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Over-due hiUa and cheques, — If a bill, note, or cheque be taken after it 
is due, the party taking it can have no better title to it than the party 
from whom he takes it, and therefore cannot recover upon it, if it turns 
out that it has previously been lost or stolen. A* cheque is intended for 
immediate payment, and not for circulation, and should be presented for 
payment on the day it is received or the day afterwards. A person, 
therefore, who takes a cheque a week after it bears date has no better title 
to it than the person from whom he took it. A cheque so taken is 
considered in the same light as a bill overdue (/). 

Of the title of assignees of the chattels of bankrupts, — By ss. 141 & 142 
of the Bankrupt Layr Consolidation Act (12 & 13 Viet. c. 102), all the 
real estate (except copyhold), and all the personal estate and effects of a 
person who has been adjudged bankrupt, arc absolutely vested in the 
assignees, by virtue of their appointment, without any deed of conveyance ; 
but where, aceording to law, any conveyance or assignment of any real or 
personal property of a bankrupt would require to be registered, the 
certificate of the appointment of the assignees miust (s. 142) be registered. 
Under the old banknipt law, the title of the assignees to the chattels of 
the bankrupt had relation back to the act of bankruptcy, so that the 
chattels ceased to be his, and became the property of his assignees from 
the time of the commission of the act of bankruptcy, provided the 
petitioning creditor’s debt then existed. But the very harsh effect of this 
doctrine has been beneficially modified by s. 133 of the Bankru 2 >t Law 
Consolidation Act (12 & 13 Viet. c. 106), which enacts that all convey- 
ances, contracts, dealings, and transactions, by and with any bankru 2 )t 
bend fide made before the date of the fiat or filing the 2 )ctition, sliall be 
deemed to bo valid, notwithstanding any prior act of bankruptcy by such 
bankrupt provided the person dealing wdth the bankrupt had not at the 
time thereof notice of any prior act of bankruptcy (^). As against perhons, 
therefore, having notice of the act of bankniptcy, and not being, conse- 
quently, within the protection of this clause, the title of the assignees will 
have relation back to the tim(3 of the act of bankruptcy (/<), unless the 
fiat or adjudication of bankruptcy is obtained on the petition of the 
bankrupt himself, in which case there is no relation back to any act of 
bankruptcy prior to the fiat or adjudication (i), or unless the trader is 
adjudged bankrupt under s. 223 of the Bankrupt liaw Consolidation Act 
(12 & 13 Viet. c. 106) without the filing of a petition by the creditor, in 
which case, also, the bankruptcy has no relation back to any act done by 
the bankrupt prior to the adjudication (it). 

(/) Down V. Hamng, 4 B. & G. Hd3. 801. 

\g) Brewh v. Short, 5 Ell. & Bl. 230. {k) Monk v. SAatp, 2 H. 4; N. 848 ; 27 

(A) Faireeii ▼. Foame, 6 Q. B. 28. Iaw, J., £xch.20. 

(i) Stevenson v. Newnham, 13 C. B. 
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Of the title to chattels purchased from a harJcmpt after an act of bank^ 
ruptcy, — If a man buys goods of a bankrupt, and pays over the price to 
the latter with knowledge of the act of bankruptcy, he will have no4itle 
to the goods as against the assignees ; but if he had no notice of the act 
of bankruptcy at the time he paid the money, the transaction will be 
protected by s. 133 of the statute. Assignees of bankrupts do not, by 
sending in a bill of parcels or invoice of goods purchased, necessarily ratify 
a dealing between the bankrupt and a defendant as a sale. It may 
amount only to a qualified offer on their parts to adopt the transaction as 
a sale, provided the defendant will pay for the goods, so as to leave it open 
to them to maintain an action for the conversion of the property if the 
defendant will not pay the money demanded (/). But if the assignees 
unreservedly adopt tlie transaction as a valid contract of sale, they cannot 
afterwards treat a refusal to re-doliver the goods as a conversion (7/1). 
By s. 134 of the Bankrupt Act, it is enacted that no purchase from any 
bankrupt bond file made when the purchaser had notice of the bankruptcy, 
shall be impeached by reason thereof, unless a fiat or petition for adjudi- 
cation shall have been issued or filed within twelve months after such act 
of bankruptcy («). 

Of the title of assignees of (he chattels of insolvents. — The vesting order 
in cases of insolvency under 1 2 Viet. c. 110, transfers (s. 42) all the 

real and personal estate and effects of the insolvent prisoner to the 
provisional assignee for the time being of the estate and effects of 
insolvent debtors. After the making of the vesting order, the court may 
appoint assignees of the estate and effects of the insolvent prisoner, and 
when such assignees have signified to the court their acceptance of the 
appointment, all the estate and effects, rights and powers, of the insolvent 
vest in such assignees by virtue of their appointment (s. 45); but where 
any conveyance or assignment of property by the insolvent would require 
to be registered or recorded, a certified copy of the vesting order or 
appointment of assignees must be registered or recorded. 

By 8. 45 of this statute it is enacted, that if any prisoner, before or 
after his imprisonment, being in insolvent circumstances, voluntarily 
transfers any property, bills, bonds, notes, or securities, to any creditor, or 
to any person in trust, or for the benefit of any creditor, the transfer shall 
be void as against the assignees, if it has been made within three months 
of the commencement of the imprisonment, or with the view or intention 
of petitioning the court for a discharge from custody under the act (o). 
If, after the vesting order has been made, the prisoner is discharged from 

(l) Valpy V. Sandeity ft C. B. 303 ; 17 (n) AfarahaU ▼. iMmb, ft Q. B. ISO. 

J^w, J.. C. P. 249. (o) OgfUn v. Stone, 1 1 M. & W. 494. 

(m) EdwgrtUv. Hooper, 11 M. &1V..363. 
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Gustody by the consent or default of his detaining creditor (s. 44), without 
any adjudication being made by the court, his estate and effects neverthe- 
less c^tinue vested in the assignee, for the benefit of those who may come 
in and show themselves entitled to a dividend (p). The only way in which 
the vesting order can be got rid of, so as to enable the petitioner to enforce 
the rights vested in him prior to his discharge, is, by another order 
^testing the estate in the insolvent, or by a dismissal of the petition ( 9 ). 
The after-acquired property docs not vest jn the assignees until they have 
got actual possession of it through judgment and execution against the 
insolvent. If no judgment is entered up, and the insolvent dies, or deals 
with his after->acquired property, the title of his personal representatives 
and assignees will prevail over that of the assignees in insolvency (r). 

0/ the title of assignees to the chattels of an msolverU petitioner . — On the 
presentation of any petition for protection under 5 & 6 Viet. c. 116, all 
the estate and effects of the petitioner forthwith become vested in the 
official assignee, nominated by the commissioners, acting in the matter of 
the petition (s). .After the passing of the final order, the whole real and 
personal estate, present and future, of the insolvent petitioner, become 
vested (s. 7) in the official assignee, and assignee or assignees chosen' by 
the creditors, who hold the same as fully as if the petitioner had been 
made bankrupt, and they had been assignees under the fiat. The after- 
acquired property of the insolvent becomes vested in the assignees upon 
their filing a copy of their claim upon the petitioner personally, or leaving 
it at his place of residence. The statute 7 & 8 Viet. c. 96, amending and 
adding to the provisions of the last-named act, enacts that the property 
of the insolvent petitioner shall vest in the assignees for the time 
being by virtue of their appointment (s. 4). But until an assignee has 
been chosen by the creditors, the official assignee, or his successor in 
office, is (s. 10 ) to be the sole assignee of the property and eficcts of such 
insolvent. If the petition of the insolvent is dismissed, all sales and 
dispositions of property duly made by any assignee, or any person acting 
under his authority, are to be valid, but all property of the petitioner not 
disposed of is to revest in him. By s. 19, it is enacted that if the 
petitioner shall, before or after the filing of his petition in contemplation 
of his becoming insolvent, or being in insolvent circumstances, voluntarily 
transfer any estate^real or personal, or security for money, to any creditor, 
or to any person liable as a surety for such petitioner, every such transfer 
shall be deemed fraudulent and void, as against the assignees, unless it is 

(p) Kemoi v. PUtU, 2 Ell. Bl. 423 ; Ch. 466 ; 8 Orewry, 76. Hawker v. Hal- 

28 Law, J., Q. 84. Uwell, 23 ib. 778. 

if) Tudwag v. Janes, 24 Law, J., Ch. («) Saytr v. D^faMr, 11 Q. B. 325; 17 
898. Law, J., Q. B. 50. 

(r) Holsgrove v. Hedges, 24 Law, J., ^ 
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made three months prior to the filing of the petition^ and not with the 
view or intention of petitioning the court for protection. 

Of the title of the trustee to. the chattels of a Mtor under statutory 
composition arrangements, — On the filing of a resolution atid agreement of 
creditors to accept a composition or an arrangement under 7 <& 8 Viet, 
c. 70, all the estate and effects of the petitioning debtor vest (s. 8) in the 
trustee, if any trustee has been appointed. If the creditors do not, by 
their resolution, appoint a trustee, and vest the estate and effects of the 
petitioning debtor in such trustee, there is no transfer of property, but 
the petitioning debtor still ‘continues clothed with all his original legal 
rights (^). The Bankrupt Act, 12 & 13 Viet. c. 106,' also contains 
various provisions for effecting arrangements between debtors and their 
creditors (ss. 211-231), and for vesting the estate and effects of the 
debtor by resolution of the creditors (s. 218) in the official assignee, 
cither alone or jointly with another person (ii). 

Of the title to chattels of which a bankrupt was reputed or apparent owner 
at the time of his bankruptcy, — By s. 125 of the Banknipt Law Consolidation 
Act (12 & 13 Viet, c, 106), it is enacted, that if any bankrupt, at the 
time he becomes bankrupt, shall, by the consent and permission of the 
true owner thereof, have in his possession, order, or disposition, any goods 
or chattels whereof he was reputed owner, or whereof he had taken upon 
himself the sale, alteration, or disposition as owner,” the court shall have 
])owcr to order the same to bo sold and disposed of for the benefit of the 
creditors ; but no transfer or assignment of any ship or vessd, or any 
share thereof, made as a security for any debt or debts, either by way of 
mortgage or assignment, duly registered, is to be invalidated or affected by 
reason of anytliing contained in the act (a?). This section of the statute 
•extends to chattels which were in the order and disposition of the bankrupt 
at the time of his committing any act of bankruptcy capable of supporting 
the adjudication, though such act be prior to the act on which the 
adjudication is founded (y). The order of the court for the sale is not 
final and conclusive against persons who have had no opportunity of being 
heard against it. It would be a strange thing, and a monstrous hard- 
ship,” justly observes Maule, J., *Uhat there should exist a power of 
depriving a man of his goods without giving him an opportunity of being 
heard ” {z). The order must be specific as to the goo^ to which it is to 

(0 Chilcote y,Kemp^S £xch. 014; 19 the assignees will be entitled to the 
Law, J., £xch. 250. vessel, as being the property of . Uie 

(a) Fisher v. Bell, 12 G. B. 803. bankrupt.-— Bytoa v. Oibson, 4 0. B. 121 ; 

(je) An unregistered biU of sale of a 16 Law, J., 0. P. 147. 
vessel will not transfer the property (y) J^niffeld v. Cubitt, 2 De G. d; J. 
therein to the purchaser; and if the 222. 

vendor becomes bankrupt before the (r) Qrahem v. Furher, 14 C. B. 107 ; 23 
purchaser lias registered the bill of sale, Law, J., C. P. 10. 
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apply. A mere general order to sell and dispose of all property whicli the 
bankrupt may have had in his possession, as reputed owner, or of which 
he had the disposition, with the consent of the true owner, at the time of 
the act of bankruptcy, does not satisfy the requirements of the statute. 

.The object,” observes Maule, J., “ was to prevent the assignees from 
taking goods so circumstanced, unless they were in a situation to make it 
appear, before a competent jurisdiction, that there was a primd facie case 
for the seizure of the goods. To effectuate the object which the legislature 
had in view, I think the commissioners ought to have an opportunity 
{ex parte^ indeed, as was rightly held by the lords justices) (a) to enter 
into some sort of examination before they authorize the assignees to seize 
and sell. If the assignees cannot, in the absence of opposition, make out 
^ primd fack case before the commissioner, to justify the taking of the 
goods, they ought not to be allowed to contest the title of the true owner 
before a jury ” (6). 

Recovery of posaeasicn of the goods by the true owner before he had notice 
of the act ofbanh'uptcy.^li^ before the fiat, and without notice of an act of 
bankruptcy, the true owner has actually taken the goods out of the posses- 
sion, order, and disposition of the bankrupt, his title will of course prevail 
over that of the assignees (c). If before the fiat, and after the act of 
bankruptcy, the owner has, bond fide and without notice of the act of 
bankruptcy, done anything which before an act of bankruptcy would have 
been sufficient to determine his permission and consent to the goods 
remaining in the possession, order, and disposition of the bankrupt, so as 
that a subsequent act of bankruptcy would not have subjected the goods 
to be dealt with under the clause respecting reputed ownership, his title 
will prevail, although ho had not before notice succeeded in obtaining the 
actual possession of the goods. If, before the date of the fiat, and before 
notice of an act of bankruptcy, he has bond fide demanded the goods, and, 
communicating with the bankrupt, has done that which shows that the 
goods did not longer, with his consent and permission, remain in the posses- 
sion, order, and disposition of the bankrupt, his title will not be defeated 
by a prior secret act of bankruptcy. But a mere intention to demand the 
goods, and to get possession of them, is not a “ dealing ” or “ transaction ” 
within the meaning of the statute (df). And if it appear that, at the 
time he got back his goods, he was cognizant of an act of bankruptcy 
having been committed by the bankrupt, the title of the assignees will 


(a) B» parU Barhw, 2 De G. M. & G. 
921. 

{b) Quatemuiine v. BitllesioH, 18 C. B. 
160 ; 22 Law, h, C. P. 109. Preshneu v. 
Carriek^ 1 H. k K. 661; 26 Law, J., 
Each. 129. Hornsby v. MiHer, 28 Law, 


J., Q. B. 90. 

(c) Graham v. Furber^ 14 C. B. 184. 

(d) Brewin v. Shortt 6 £11* & Bl. 237. 
Totmg V, Hope, 2 Exob. 109. Pariente 
V. Pennell, 2 Mood, dr Bob. 578. 



SECT. 2.] BBPOTBD OWNBB8B1P OF BAHKEUPTB. 209 

prevail, and will relate back to the period of the commission of such act 
of bankruptcy (e). 

Transfer of personal property and choses m action to assignees hy reason 
of reputed ofumership in cases of insolvency regards insolvent prisoners 

and petitioners, it is enacted, that if any prisoner, at the time of his arrest, 
or the commencement of his imprisonment (1 & 2 Viet. c. 110, s. 57), or 
any petitioner for protection from process, at the time of filing his petition 
(7 & 8 Viet. c. 96, 8. 17), shall, by the consent and permission of the 
true owner thereof, have in his possession, order, or disposition any goods 
or chattels whereof such prisoner or petitioner was reputed owner, or 
whereof he had taken upon him the sale, alteration, or disposition, as owner, 
the same shall be deemed to be the property of such prisoner or petitioner, 
so as to become vested in the provisional assignee, or the assignees, for the 
time being, of the estate and effects of such prisoner or petitioner ; but no 
transfer or assignment of any ship or vessel, or share thereof, made as 
security for any debt by way of mortgage or assignment, duly registered, 
is to be invalidated or aftected by reason of such possession, order, or 
disposition of the same. 

What things are comprehended in these statutes under ** goods and 
chattels^ — These statutes extend only to chattels personal, and do not 
embrace chattels real, leases, or interest in land, or fixtures and things 
attached to the freehold. The object of the legislature was to prevent 
traders from gaining a delusive credit by a false appearance of substance, 
which may be caused by the possession of personal chattels, as the 
possession and ownership generally go together, which is not the case 
with regard to land and fixtures annexed to the realty (/). But 
moveable machinery in buildings, and all kinds of personal property, 
whether in possession or action, come within the description of goods 
and chattels,” such as bonds, bills of exchange and promissory notes, 
policies of insurance, shares in newspapers, and in public companies whose 
shares are made personal estate, stock in the public funds, patents for 
inventions, and charter parties ( g). 

What possession is loithin the statutes. — The possession of the goods 
and chattels by the bankrupt or insolvent must be a possession as reputed 
owner, with the consent of the rcid owner. A mere temporary custody, 
or the mere possession without reputation of ownership, or the possession 
with reputation of ownership, but against the will or without the know- 

(«) Fawcett v. Feame, 6 Q. B. 28. 143. Cotmhe v. Semenumt^ 6 B. ie Ad. 
Hedop Y. Baker^ 8 £zch. 423 ; 20 Law, 73. Hubbard v. BagshaWj 4 Sim. 388. 
J., Exch. 350. BopdeU v. M^MichaeU 1 C. M. & B. 

if) Hwrn V. BaJket^ 9 East^ 215; F» 177. 
parU Barclauj 25 Law, J., Bank. 4. ig) Homblower v. Promd, 2 B. Ss Aid. 
Zlogd, 8 •!>. Se O. 787. Wil$on, 4 ib. 827. Longman v. Tripp^ 5 B. dr P, 67. 

P 
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ledge of the true owner, will not work a forfeiture of the property to the 
assignees (A). There has been no case upon this act, or ever will be, 
wherein a court of law or equity will do so severe a . thing as to subject 
the property of one man to the debts of another without proof of the 
consent of the real owner to leave them in the power of the bankrupt 
(possession only not being sufficient), or a laches in letting them remain 
there so as to get him a false credit” (t). Therefore the property of 
infants in the hands of traders, who deal with it as the reputed owners, 
cannot lawfully be sold for the benefit of creditors, by reason of the 
incapacity of infants to give their consent and permission within the 
intent and meaning of the statute (k\ But if the real owner be of full 
age, and capable of acting for himself, it should bo made notorious to 
the world in which the bankrupt moves,” that the latter holds the 
property adversely, and without the consent and permission of such 
owner (Z), or the latter should have done all that can reasonably be 
expected of him to obtain possession of the property prior to the bank- 
ruptcy (m). If the goods have been placed in the possession of the 
bankrupt by a person who was himself only the bailee, the consent of 
the latter to the bankrupt's possession is not the consent of the true 
owner (n). 

Bepittation of ownership , — Where the bankrupt or insolvent has once 
been the actual and visible owner of goods and chattels, and has made 
over all his right and interest in them to a third party, either absolutely 
or by way of mortgage, and remains in possession of the things so 
transferred, the continuance of possession, if not a badge of fraud, raises 
an irresistible presumption of the continuance of ownership (o) ; so that 
if the goods are not taken out of the possession of the mortgagor before 
the mortgagee had notice of an act of bankruptcy (p), they may be 
disposed of for the benefit of the creditors. This is the case when a 
trader mortgages his furniture, goods and chattels, and stock-in-trade, 
and the mortgaged property is let to him by the mortgagee to be used 
for hire, or is allowed to remain in his hands notYrithstanding the mort- 
gage, and continues in his possession at the time of the issue of the 
fiat ($); where the goods and chattels of a trader are taken in execution 
by a creditor, and the latter receives an assignment of them from the 


{h) Ex parte Richardson, Buck, 488. 
Lingham v. Biggs, 1 B. & P. 88. Oliver 
V. Bartlett, 1 B. & B. 11273. 

$ (i) Ld. Hardwicke, FFesI v. Skip, I 
Yes. sen. 248. Parke, B., BeUher v. ReU 
lamg, 17 Lav, Exch. 222 ; 2 Exch. 
310. 

(k) Ld. Eldon, Vinrr v. Cadell, 3 Esp. 
89 . 


(0 Best,J., 2B. ifcC. 398. 

{m) Smith v. Topping, 5 B. & Ad. 674. 

(n) Fraser v. Swansea, Jtc, 1 Ad. & E. 
854. 

(o) Ex parte Castle, 3 M. D. & D. 124. 

(p) Young v. Hope, 2 Exch. 105. 

{q) Rgall v. RowUs, 1 Yes. senr. 360. 
Kirkleg v. Hodgson, I B. & 0. 598. 
Freshueg v. Carrkk, 1 H. & N.*061 
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sheriff, and allows the goods to remain in the trader’s dwelling-house, 
and to be used by him for hire, down to the time of the issue of the 
fiat (r); where a person becomes a dormant or secret partner of a firm in 
partnership, and permits the partnership stock, furniture, and effects, to 
be in the possession and under the control of the ostensible partners, 
who become bankrupt (s); where a person, who is forbidden to trade in 
his own name, ships, and warehouses, and deals with goods in the name 
of the bankrupt, the latter not being a commission agent for sale, and 
the course of dealing not being according to the ordinary usage of 
trade (<); where a shareholder in a joint-stock company, or a railway 
company, mortgages his shares, or deposits the certificates of the shares 
with a creditor as a security for, the repayment of money advanced, 
undertaking to execute a transfer of the shares when called upon, and 
the shares continue standing in his name in the books of the company, 
notwithstanding the assignment or deposit of the certificates, and no 
notice of the assignment has been given to the company ” (u). But if it 
is the known custom of the company not to permit transfers to be made 
by parties registered as shareholders without the production of the 
certificates of the shares, and for shareholders to pledge or mortgage such 
certificates for the repayment of money advanced, and notice of the 
assignment has been given to the secretary of the company, or has been 
entered upon the books, so that parties dealing with the bankrupt might, 
on due inquiry, have ascertained the fact of the assignment, there will be 
no reputation of ownership, from the circumstance of the shares con- 
tinuing to stand in the name of the bankrupt (or). 

Where a sister advanced her brother 1800/. on the security of a 
deposit of mining shares belonging to the brother, and received the 
certificates of the shares, together with an undertaking, signed by the 
brother, to complete the transfer of the shares to the petitioner when 
required, and placed the certificates and the undertaking in an inclosure, 
which she sealed with her seal, and then deposited it in an iron safe 
belonging to her brother for greater security, it was held that the 
certificates were not in his possession, order, or disposition at all. He 
had, certainly, the custody of the packet, but could not lawfully have 
broken the seal to get at the contents (y). And if the change of owner- 


(r) LinglMm v. Biggt^ 1 B. Sc P. 82. 
Brgnon v. Wylie^ ib. 83, n. a. Lingard v. 
MesaUer, IB.SsC. 312. 

(«) Ex parte Enderbg, 2 B. & C. 889. 
Ex parte Hare, 1 Deac. 16. 

(I) Qwdon V. E. 1, Cq,, 7 T. R. 228. 
(u) Ex parte Nutting, 2 M. D. & D. 
802. VaUance, 2 Deac. 854. Lane, Can, 
Co., I DT Sp G. 423. BouUon, ex parte, 20 


Beav. 178. 

(:r) Ex parte Harrieon, 8 Deac. 196. 
Ex parte Maaterman, 2 Mont. & Ayr. 212. 
Langmead in re, 20 Beav. 25. lAttledale 
ex parte, 6 De O. M. & G. 714; 24 Law, 
J., Bank. 9. Boulton in re, 1 De G. & J. 
179. 

(y) Ex parte Bichardeon, 3 Deac. 503. 
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sbip has been made notorious to the world in which the bankrupt 
moves/’ the presumption of ownership from the continuance of possession 
will be rebutted (z) 

Goods and furniture belonging to a woman who has passed herself off 
in the world as the wife of a bankrupt have been held to be in his 
possession, as reputed owner (a). But not goods in the possession of a 
bankrupt and his wife belonging to the trustees of his wife’s marriage 
settlement (6); nor the goods of a son of a banl^rupt, who lives in the same 
house with the bankrupt, although the goods have been used and dealt 
with by the latter (c). Wherever, upon a transfer by a trader before his 
bankruptcy, any reversionary interest accrues to his assignees, the imme- 
diate legal interest in the property transferred vests in them as trustees 
for the parties entitled in the first instance, and then for the creditors ; 
and suits and actions in respect of the immediate interest must be 
brought in the names of the assignees (d). 

Things sold by the bankrupt^ and Uft in his possession after the sale — 
Baiw materials in his hands for the purpose of being manufactured or worked 
upon, — If the bankrupt gets his living by buying and selling goods and 
chattels, and it is a known custom of trade for the vendor to keep possession 
after a sale of the things purchased, until the purchaser carts them away, 
or ships them off to their place of destination, possession under such 
circumstances will not raise a presumption of ownership; and if, after the 
sale, the bankrupt removes the articles away from the rest of his stock-in- 
trade, and puts them away in his cellars, warehouses, or into some private 
place of deposit, and there sets them apart for the purchaser, and enters 
the sale in his books, they are no longer, after such appropriation has 
been made, in the possession, order, or disposition of the bankrupt within 
the meaning of the statute, for they are not then in the possession of 
the bankrupt under such circumstances as to deceive the creditors by the 
appearance of their forming part of that stock to which they might give 
credit ” (e) ; but if the things are left upon the bankrupt's premises undis- 
tinguishable from his stock-in-trade, in order that they might be re-sold 
for the benefit of the buyer, they will be in the possession of the bankrupt 
as reputed owner, unless it be shown that the latter acts as a commission 
agent for the sale of goods, or it is a custom of trade for property to 
remain on the premises of the trader to be re-sold (/). “ It is the usage,” 
observes Parke, B., of clock-makers to have clocks of other persons in 

{z) MuUer ▼. Afoct, 1 M. S. 335. (<^ Le$Ue t. Guthrie, 1 Bing. N. C. 710. 

(a) Mace v. Canmel, Lofit,782: Cowp. (e) Ex forlz Jhfarrable, 1 GL S; Jam. 

232. 402. Ex parte Dover, 2 M. D. & D. 

(b) Simmoiu v. Edwardt, 16 M. & W. 259. 

888; llJur. 502. (/) ThackihwaUe v. Cock, 8 Taunt. 

(c) Davit Y. Living, 1 Holt, 275. 487. Shaw y. Harveg, 1 Ad. Si K. 920. 
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their shops, both for repair and for sale, and a man has no right to infer, 
from finding a clock there, that it is the property of the clock-maker. No 
inference ought to be drawn either that it is or is not his, and, it being 
uncertain, there is no reputed ownership” (g). 

If a ship-builder or manufacturer of steam-engines and machinery 
contracts for the building and sale of a specific vessel, or steam-engine, or 
mass of machinery, to be paid for by instalnaents as the work proceeds, 
and several instalments of the purchase-money are paid by the purchaser, 
so that the right of property in the chattel, so far as it has been com- 
pleted, vests in the purchaser, and the builder or manufacturer becomes 
bankrupt, the unfinished chattel in his hands is not in his possession, 
order, or disposition, as the reputed owner, for it is the known custom of 
such trades for the manufacturer to be paid from time to time as the 
work progresses, and it is in general notorious that the builders and 
manufacturers of such articles are not themselves the owners of them, 
and the trade could never be carried on if such payments by purchasers 
were not protected (A). And with regard to property not capable of 
manual occupation and delivery, such as a ship building on the stocks, a 
haystack in a meadow, timber in a timber-yard, or oil, wine, or com in 
stores and warehouses, the rule is, that if the bankmpt has sold such 
property bond fide, and received the purchase-money, and made such a 
delivery as the subject-matter of the sale is capable of, and placed the 
property at the disposal of the purchaser prior to the act of bankruptcy, it 
is not in the bankrupt's possession, order, or disposition within the statute, 
and does not pass to the assignees (t), although it has not been removed 
from the banknipt's premises, provided it has remained there after the sale 
no longer than was reasonably necessary to enable the purchaser to fetch 
it away (A). But the transfer of the right of property must be complete. 
If the thing sold is in the hands of a third party, or if it is on board a 
vessel at sea, the bill of lading, delivery-order, or whatever documents of 
title may be necessary to establish the transfer of the ownership, must 
have been delivered to the purchaser prior to the issue of the fiat (f) ; and 
in the case of transfers and assignments of ships, the provisions of the 
registry acts must be complied with, and actual possession taken of the 
vessel on the first practicable opportunity. 

Goods and chattels which have never been the properly of the baidcrupt— 
Where it is shown that the property in possession of the bankrupt at the 

(jr) HamiUon y. Bell, 10 Exch. 045; (A) Flyn v. Mathem, 1 Atk. 165. 

24 Law, J., Exch. 46. Parke, B., Belcher v. Bellamy, 17 Law, 

(k) Woods V. RnseeU, 5 B. Sc Aid. 942« J., Exch. 222. 

(i) Manton v. Moore, 7 T. B. 71, (1) Belcher v. Capper, 4 M. Sc Gr. 551, 

Brown v. Heaiheote, 1 Atk. 159* Lemprikre v. Padey, 2 T. R. 495. 
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time 0^ the fiat never belonged to bim at all, and was confided to him 
only for a tem^rary and special purpose, slighter circumstances will rebut 
a presumption of ownership arising from possession than in those cases 
where the property originally belonged to him, and has been subsequently 
sold and mortgaged without any change of possession (m). If goods and 
chattels have been sent pursuant to order, for the inspection and approval 
of an intended purchaser, and the latter becomes bankrupt with the goods 
in his hands before any contract of sale has been made, the goods so sent 
are not in his possession as reputed owner (n). Whenever the possession, 
taken in connexion with the custom and usage of trade, and the surround- 
ing circumstances, is consistent with the fact of a person being absolute 
owner, and also of his not being absolute owner, the mere possession ought 
not to raise an inference in the mind of any cautious person acquainted 
with the usage, that the person in possession is the owner” (o). Therefore, 
where there exists a custom which is known, that property standing in 
the name of a man in the books of a public company may only be his 
nominally, while the real right to it may be in another person, the 
reputation of ownership does not attach to the mere nominal possession. 
This is the case with money in the funds and shares in railway companies 
standing in the name of a party as tnistee (/>). Where it is the known 
custom and usage at a particular watering-place for houses to be taken 
ready furnished as well as unfurnished, and for carriages and horses to be 
let by the job, day, week, or month, the mere possession of furniture by 
the tenant of a house, or of a carriage and horses by an inhabitant, will of 
itself raise no presumption of ownership in the possessor (q). 

Whenever the custom to hire as well as to buy the plant, machinery, 
and implements used in the trade which the bankrupt carried on is shown 
to be so general and notorious in the trade that those who had dealings 
with the bankrupt, “ the world in which he moved might reasonably be 
provoked to inquire, before giving the banknipt credit, whether he was 
the owner of them or not,” there is no presumption of ownership from the 
possession of them. This is the- case in the coal-mining trade, where it is 
the notorious custom of the owners of collieries to demise, not only the 
colliery, but also the steam-engines, plant, and machinery necessary to get 
out the coal ; in the coal-lighterage trade, where it is the custom for the 
owners of barges and lighters used to discharge coals to let such lighters 
out to hire, and to sufier the names of the hirers to be printed upon them; 

(m) JSx parte 2^D, A C. 270. (o) Abbott, C. J., 3 B. dr C. 376; 

(n) Oidson v. Brap, 8 Taunt. 76; 1 Parke, B., 24 Law, J., Exch. 46. 

Moore, 610. JshUm in re, 1 Fonb. N. R. . (p) Ex parte TTaikins, 4 D. dr C. 87. 
268. (9) Burton v. Hughee, 9 Mom, 334, 
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also in the brewing trade, where it is the notorious custom of brewers to 
hire their vats, barrels, coppers, and brewing utensils ; and in the hosiery 
and lace trade, where it is the notorious custom for stocking-frames and 
masses of machinery to be let out to hire to the working, hosiers, weavers, 
and mechanics. But the custom must be shown to be general and notorious 
in the trade, otherwise the presumption of ownership arising from the 
possession and use of such things will not be rebutted (r). 

Possession hy rmnufacturers^ workmen^ and d^sitaries, — Possession by 
manufacturers and workmen of goods and chattels, and of raw materials 
furnished to them by their employers to be manufactured, worked up, or 
repaired, in the way of their trade, raises no presumption of ownership 
within the statute. This has been held to be the case with the timber of 
the carpenter, delivered to him to be converted into waggons ; the cloth of 
the tailor, sent to him for the purpose of being made into garments ; the 
gold of the goldsmith, sent him to be worked up in the course of his 
trade ; carriages sent to the coach-maker to be repaired, and machinery 
and chattels manufactured and made to order, and left on the manu- 
facturer’s premises after they have been paid for by the employer or 
purchaser, that they may be altered or repaired, or in order that the 
purchaser may send for them and convey them away {s). Possession by 
depositaries in the ordinary course of trade, where it is the custom for 
parties to let out vaults, stores, warehouses, and rooms for the purpose of 
receiving, storing, and taking care of pictures, furniture, or merchandize, 
for hire and reward, is not a possession by such depositaries as reputed 
owners of the goods intrusted to them for safe keeping. Goods and 
chattels, and contracts, holden by the bankrupt at the time of his 
bankruptcy as a security for the repayment of money advanced by him to 
the owners thereof, are not in the reputed ownership of the bankrupt, but 
the assignees are entitled to all the rights of the bankrupt over them. 
Goods deposited in the hands of the bankrupt for a specific purpose, or to 
be applied in a particular way in the ordinary course of trade, and holden 
by him no longer than is reasonably necessary to carry into effect the trust 
reposed in him, are not in his reputed 'ovmership ; nor bills, notes, and 
securities for money which have been deposited in the hands of a bankrupt 
or agent for a special purpose, and which have been set apart by him, and 
can be identified as the property of the depositor ; nor a sum of money in 
ft hag, purse, or box, deposited in the hands of a bailee for a special 
purpose, and set apart by the latter, and kept distinct from his own monies 

(r) Slorer v. Hunter, 3 B. & C. 368. (s) ColUns v. Fnrbett, 3 T. R. 328. Car^ 

Watson y. Peache, 1 Sc. 149. Horn y^ ru^Am v. Payitc, 2 M. & P. 429. Bartram 
Baker, 9 East, 230. Hornsby v. Miller, v. Payne, 3 C. St V. 177. WiUsine v. 

28 Lafi^ J., Q. B. 99. Bromhead, 7 Sc. N. R. 921. 
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and elEpcts ; but if the mon^ is taken out of the bag or box and used by 
the badee, and mixed with his own monies, it will form part of his general 
estate, and the amount will be a debt due from him to the bailor, which 
must be proved under the commission (<). 

Posseasion^ sale, and disposition of goods and chattels hy factors and com* 
^mission agents for sale in the ordinary course of their trade and business is 
not a possession, sale, &c. by them as reputed owners, although they sell 
their own goods as well as the goods of other persons, and all are 
confounded and mixed together, so that it is impossible to tell which 
goods belong to them and which belong to their customers. Persons 
selling goods on commission must have the goods of other people in their 
possession whilst carrying on their calling, and their possession is known 
not to be necessarily their own possession as owners. If it is the custom 
of shopkeepers in certain trades to receive the goods of third parties, and 
expose them for sale in their shops for a certain hire or commission paid 
by the owners of such goods, the things so received for sale, and the 
contracts made concerning them, are not, in case of their bankruptcy, in 
their possession as reputed owners. Booksellers and publishers, for 
example, who publish and sell books on commission for the authors and 
owners thereof, have not the reputed ownership of the books they sell, 
although the books are mixed with their own books, and are not to be 
distinguished from their general stock-in-trade (u) ; nor coach -makers, 
who receive and exhibit in their shops and warehouses coaches for sale (a;) ; 
nor watch and clock-makers, who receive watches to be repaired and sold 
for their customers (y). But if it is not the custom for parties carrying 
on the trade exercised by the bankrupt to sell goods on commission, or if 
the whole stock-in-trade of a retail dealer is furnished to him by a whole- 
sale house, and he trades therewith apparently on his own account, such 
stock-in-trade and goods will be in his possession, order, or disposition as 
reputed owner (e). 

The fact of the bankrupt’s having been intrusted with the goods as a 
commission agent for sale, may ^ proved by oral evidence, although the 
agreement for the deposit and sale of the goods has been put into 
writing (a). If the goods have been sold by the factor, and not paid for 
at the time of his bankruptcy, the owner or principal should give notice 
to the purchaser of the position in which he stands, and require the price 

(f) Parke V. Eliaton, 1 East, Wl. (a) »rAi(/?eW ▼. Brewid. 16 M. A W. 282. 

Tkompson v. Giles, 2 B. ^ C. 481. Sad- (*) Carrulhers v. Payne, 2 M. & P, 

Ur y. Belcher, 2 Mood. A; Bob. 489. 441. 

ZiMk V. Walker, 2 W. Bl. 1154. Jem- (y) HamiUan v. BeU, 10 Excb. 545. 
bart V. Woottett, 2 Mjl. ft Cr. 389. ( 2 ) Livesay .v. Hood, 2 Gampb. 83. 

Sinclair w WUeon, 25 Law, T. R. 58. Shaw v. Harvey, 1 Ad. A £. 920. 

Tooke V. HofUngumth, 5 T. B. 227. (a) Whitfield v. Bremd, 16 M. U W. 

Taylor y. Phsmer, 8 M. A S. 575. 282. 
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to be paid to himself; and if, after such notice has been received, the 
purchaser pays over the money to the bankrupt, factor, or his assignees, 
the payment will be no answer to an action by the {sincipal for the money. 
If, after the bankruptcy, the assignees receive the money, it may 1^ 
recovered from them by the principal (6). If the factor has sold the 
goods and received a cheque on a banker, or a promissory note, or bill of 
exchange, by way of payment, whidi is ear-marked and can be identified, 
or has received money which he has put into a bag, box, or parcel, and set 
apart for his principal or employer, the cheque,, bill, or note so received 
and the money thus set apart are not in his possession, order, or disposition 
as reputed owner ; but if they have been mixed with the general monies 
of the bankrupt, they will form part of the bankrupt's estate, to be 
administered by the assignees, and the principal must then come in as a 
creditor upon the estate for the amount as a debt due to him from the 
bankrupt at the time of his bankruptcy (c). 

Non-consent of the true owner, — We have already seen that if the owner 
has demanded back his goods prior to the act of bankruptcy, they are not 
in the possession of the bankrupt with his consent after the demand has 
been made. Goods obtained by fraud before the act of bankruptcy, and 
remaining in the banknipt's possession at the time he becomes bankrupt, 
are not in the possession, order, and disposition of the latter with the 
consent of the owner. If, therefore, the bankrupt has obtained possession 
of goods through the medium of a fraudulent and pretended purchase, 
never intending to pay for them, and then becomes bankrupt, with 
the goods in his possession, they may be reclaimed by the vendor, 
as there is no true and apparent owner, in such a case, within the 
meaning of the statute, and no consent and permission by the former, 
the transaction being a cheat, and fraudulent altogether on the part of 
the buyer (cf). 

Possession by a bankrupt cestui que trust — Possession by the bankrupt 
of furniture belonging to the trustees of his wife's ante-nuptial marriage 
settlement, is not a possession, by him, with the consent of the true 
owner, within the meaning of the statute (s); nor possession by the 
bankrupt's wife of cows and stock-in-trade, holden by trustees under a 
band fde settlement for her separate use, unless the bankrupt has himself 
traded with the trust property, and got it into his own hands (/). 

(6) Ex parte PomU^ 3 Deac. 160. Mur^ {£) Load ▼. Green, 15 M. & W. 216, 
ray, Cooke*8 B. L. 379. (e) 8mmon» v. Edwardt, 16 M. & W. 

(c) Ex parte TJumat, 2 Yes., senr. 685 ; 838. * a 

1 Atk. 232. Scott V. Surman, ‘Willes, (/) Jarman v. WooUoton, 3 T. R. 018. 
400. Tooke ▼. HoUingwcHh, 0 T. R. 227. BaseUnton v. QiU, ib. 620, n (a). Ex 
Godfrey v. Fwrzo, 3 P« Wms. 185. WhUe^ parte Martin^ 19 Ves. 493. 
comb V. Jhceb, 1 Salk. 160. 
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Ptmesrion hy bankrupt trustees - — Whenever goods and chattels* and 
personal property are held by the bankrupt under the limitotions of a will, 
or a marriage settlement, as a trustee for third parties, the possession of 
the bankrupt is not a possession with the.consent and permission of the true 
owner within the meaning of the statute.^ This is the case with respect 
to possession by trustees of notes and securities held in trust (^), also of 
government stock and shares in the publick funds, and joint-stock 
companies, (&c., whether the trust does ,or does not appear upon the bank 
books, or the books or register of the company (A). Where the trust has 
not been created by a third party, but by the cestui que trust, or person 
beneficially interested himself, and the bankrupt has clothed the trustee 
with the apparent ownership of shares in a publick company, by buying 
them in the name of the latter, and procuring him to be registered as a 
shareholder, and permitting him to have possession of the scrip certificates, 
and attend the meetings of the company, and vote as owner, there may be 
an apparent ownership with the consent of the true owner, within the 
mischief of the statute, for a delusive credit may be occasioned by a secret 
trust of that description (t). By 12 <fe 13 Viet. c. 106, s. 130, it is 
enacted, that if any bankrupt bo possessed, as trustee, of any personal 
estate, government stock, funds, or annuities, or any of the stock of any 
public company, it shall be lawful for the Lord Chancellor, on the petition 
of the person entitled to the produce, dividends, or interest thereof, on due 
notice given to all persons interested, to order the assignees to assign such 
property to another trustee, to be holden upon the same trusts, &c. 
Property of testators and intestates, holden by executors and adminis- 
trators, in the ordinary course of their adminstration, is holden by them 
as trustees, and cannot, consequently, be sold for the benefit of their 
creditors in case of their bankruptcy (ib). But if they are allowed to 
continue in possession of the trust property for several years, and to trade 
with it, to all appearance, on their own account, by the parties who are 
entitled to dispute their possession, and call them to account, the property 
will be deemed to have been in the possession of such executors, &c., as 
reputed owners, vrith the consent of the true owners, within the mischief 
of the statutes (Q. 

A seizure by a sheriff, under an execution against a bankrupt, of the 
goods and chattels of a third party in the possession, order, and dis- 
position of the banknipt, with the consent of the true owner, does not in 

(g) Bogers ex parte, 25 Law, J., Bank. Ord, ib. 170. 

41. Sinclair v. Walton, 20 Beav, 830; (*) Ld. Mansfield, Howard v. Jem- 

24 Law, J., Ch. 637. meiU 3 Burr. 13«9. Zwdtou; v. Browrdnq^ 

(h) Ex parte Witham, X M. D. d; D. 11 Mod. 130. 

624. PinkeU v. Wright, 2 Hare, 120. (0 Fox v. Fisher, 3 B. & Aid. 136. Ex 

(i) Ex parte Burhridge, 1 Deac. 142. parte Thomas, 3 M. D. ds D. 4^. 
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any way withdraw the goods from the possession, order, or disposition of 
the bankrupt, so as to interfere with the title of the assignees (m). 

Of the right of prop^ty in thinge taken and converted after recovery of 
judgment in an action for the conversion of ihem » — The recorery of judgment 
by a plaintiff in an^ action for the wrongful taking and converting the 
plaintiff’s goods and chattels has the effect of transferring the property 
of the goods converted from the plaintiff to the defendant. The plaintiff, 
by recovering damages for the wrong, loses his right of property in the 
chattel that has been converted, and this transfer of the right of property 
dates, by relation, back from the time of the conversion. The damages 
recovered by the plaintiff against the defendant are regarded as the price 
of the goods, so that the defendant hath now the same property therein 
as the original plaintiff had, and this against all the world” (n). By 
damages recovered is not meant damages paid (o). 


SECTION III. 

OF ACTIONS FOR THE WRONGFUL CONVERSION OF CHATTELS. 

Recapture and restitution of stolen property , — A person who has been 
robbed is entitled to retake the stolen property wherever he can find it, 
provided the person in possession of it has not acquired a title to it 
by purchase in market overt, without notice of the robbery. He is not 
justified in committing an assault, or a breach of the peace, in order 
to possess himself of the property, unless he finds it in the hands of the 
thief or the felonious receiver; but he must watch his opportunity for 
recovering possession, and if he is unable peaceably to retake it, he must 
pursue his remedy by writ of restitution, or by action. If there has been 
no alteration of the right of property in the thing stolen, by sale in 
market overt, he may at once demand it from the person in possession of 
it, and if the latter refuses to deliver it up to him, he may bring his 
action; but he cannot, as we have seen, sue the thief himself, or the 
felonious receiver, until ho has done his duty to society by prosecuting 
the felon; for whenever a criminal, and, consequently, an injurious, act 
towards the publick has been committed, which is also a civil injury to a 

(m) Barrow v. Bell, 5 £11. k Bl. 540 ; Andr. 19 ; 6 M. A Gr. 640 n. 

25 Law, J., Q. B. 3. (o) BuckUmd Johnson, 15 C. B. 

(n) Per Cue. Adam v. Broughton, 163. 
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party, ikat party is not permitted to seek redress for the civil injury, to 
the prejudice of publick justice, and to waive the felony, and go for a 
trespass or conversion of his property, Jbut he must first do his duty to 
the publick by prosecuting for the felony. If the right of property in the 
thing stolen has been divested from the party robbed, by a sale in 
market overt, the prosecution and conviction of the thief are then also, as 
we have already seen, a condition precedent to the existence of any right 
in the party robbed to recover back the stolen property. The party robbed 
is, by the statute 21 Hen. 8 , c. 11, and 7 8 Geo. 4, c. 29, s. 57, to be 

restored to his right of property only on the thief^s being indicted, 
arraigned, and found guilty. 

The justices before whom the felon is found guilty have power to 
award, from time to time, writs of restitution for the recovery of the 
stolen property. It is discretionary in the court before whom the thief is 
convicted whether it will award a writ of restitution ; but the order of 
restitution is in nowise necessary to revest the right of property in the 
party robbed, and enable him to maintain an action for the detention or 
conversion of the property (p). 

The remedy, by way of action, for the recovery of the stolen property, 
or for damages for its detention or conversion, is confined, as we have 
seen, to those persons who had it in their possession at the time of the 
conviction of the thief or afterwards (ante, p. 198). Where a person 
loses, whether by accident or robbery, a negotiable security, he should, 
in order to entitle himself to recover it in action, be prepared to show 
that he has done all that could be required on his part to make known 
his loss, and that the party who has received it has, in doing so, failed to 
observe due caution ( 9 ). 

Of the plaintiffs in actions for the conversion of chattels . — A party 
entitled to the temporary possession of chattels for a particular purpose 
may maintain an action for the conversion of such chattels against any 
person who takes possession of them, without having any colour of right 
so to do (r). He may be entitled to sue the owner, if he has a right as 
against the latter to the temporary possession of the chattel, and the 
owner refuses to deliver it up on demand (s). An auctioneer has a 
special property as bailee in goods and chattels which are put into 
his possession for the purpose of sale, whether such goods and chattels be 
in his own rooms, or in the house of another person ; but this is not the 
case with regard to fixtures. An employment to sell fixtures only 

(p) ChOtphilp y. HepnoUk, Lofit. 88. 3 Bing. 444; 2C.&V. 261. 

SeaUergood v. Sitveeter, 10 Q. B. Oil ; 19 (r) Burion y. Hughts^ 0 Moore, 839. 

Law, J., Q. B. 447. Button y. Budty 2 Taunt. 807. 

(f ) BtekwUh y. CorraU^ 11 Moore, 837; («) BoherU y. WgaU^ ih. 268. 
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authorizes him to sell the right of detaching and removing the fixtures ; 
he has no possession of them as materials, unless it was intended that he 
should have possession of them after they were detached. Where, there- 
fore, fixtures sold by an auctioneer were to be detached and removed by 
the purchaser, it was held that the auctioneer could not maintain an 
action for their wrongful removal (e). 

If a timber-tree growing on land demised to a tenant is cut down, the 
property in the tree is in the lessor, and he may mjaintain an action 
against any person who carries it away(u); but the lessee has sufficient 
possession and special property in him to enable him to maintain an 
action for the conversion of the timber. Property in the hands of very 
young children is in the constructive possession of the father and master 
of the house; but watches and books given by a parent to a school-boy or 
apprentice, and taken away from home, are the property of the boy, and 
if they are taken away, detained, or converted by a wrong-doer, the boy, 
and not the parent, is the proper party to sue for the injury (x). 

If the owner of chattels has, by contract, parted with the possession 
of them for a certain time, and has only a reversionary interest, he cannot 
sue a wrong-doer for converting the property (y), unless the bailee, or 
party clothed with the right of possession, has, by some wrongful act of 
his own, determined the bailment, or the privity of the bailment has been 
destroyed by the act of a wrong-doer in taking the goods out of ^ the 
possession of the bailee, and selling them, or converting them to his own 
use (z). 

Every hirer has the use, not the dominion, of chattels demised to 
him, and, therefore, when he alters or changes the nature of the property, 
or does anything to destroy its identity, his right of using it is at an 
end, the bailment is determined, and n't! action is maintainable for the 
wrongful conversion of the property (a). “ If I lend to one my sheep to 

tathe his land, or my oxen to plough the land, and he killeth the cattle, 
I may well,” observes Littleton, “ have an action of trespass against 
him, notwithstanding the lending.” And the reason,” saith Coke, “ is, 
that when the bailee, having but a bare use of them, taketh upon him, as 
owner, to kill them, he loseth the benefit of the use of them ” (b). If the 
hirer of chattels sends them to an auctioneer to be sold, this is a con- 
version of the goods to his own use, which at once determines the 
bailment, and the owner has an immediate right of possession, and may 

(<) Davis V. Dankes, 2 Each. 4dd. /oa, 1 Mood, dr Bob. 252. 

(if) Berrjf v. Heard, Cro. Car. 242. (a) Bryamt v. WardeU, 2 Each. 482. 

(x) Hunter v. Westbrook, 2 C. dr P. 578. Holroyd, JT., Farrant v. Thomps&n, 5 B. 

(y) Gordon v. Harper, 7 T. B. 13. & Aid. 829. Fenn v. BiUUsion, 7 Each. 

BradUy v. Copley, 1 C. B. 698. 169. 

(a) See post, ch. 8. Bcolt v. Newiny^ (6) Go. litt d7a-57b. 
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At once sue for the recovery of the goods, or for damages for the loss 
of them (c). 

If goods of the plaintiff have been let to hire to a tenant, and have 
been distrained for rent whilst in the possession of the latter, and im- 
pounded, the plaintiff, nevertheless, retains his right of property in the 
goods, whilst they continue in the custody of the law, and in case of 
pound breach against those who take and convert the goods (df). 

Where the owner of a furnished house puts a party into the possession 
of the house to manage a business for him, at a certain agreed rate of 
remuneration, and gives him the use of the furniture, the occupier is the 
mere servant of the owner, his possession of the furniture is the possession 
of the master, and th^ latter is entitled to take it away at any time (e). 
A mere gratuitous bailment of a chattel to another (post, ch. 8) does 
not remove the chattel out of the possession of the bailor, and does not 
prevent the latter from suing a third party, who takes and converts the 
chattel, with or without the authority of the bailee. If goods are bailed 
by A to B, to be kept by the latter, and B bails them to C, who uses 
and wastes the goods, C is liable to an action at the suit of A for the 
recovery of compensation for the damage sustained (/). If the owner of 
a chattel gives a gratuitous permission to another to take the chattel 
and use it, he may, nevertheless, maintain an action against a stranger 
who takes, damages, or converts the chattel, whilst it is being used by 
the person to whom it has been lent (p). 

Joinder of jomUownera as plaintiffs — -Joint-tenants and tenants-in-common 
of chattels , — When several persons are joint-owners of a chattel, they 
must all be joined as plaintiffs in an action for the conversion of them 
(ante, pp. 10, 106, 184). Where some engravings had been mortgaged 
to the plaintiff, and the plaintiff and the mortgagor, after the execution 
of the mortgage, placed the engravings in tlie hands of the defendant in 
their joint names, to be sold by him by a publick lottery or raffle, 
which failed for want of subscribers, and the mortgagor, being greatly in 
debt, absconded, and the plaintiff then demanded the engpravings, but the 
defendant refused to deliver them to him alone, without an indemnity, 
it was held by Jervis, C. J., that the refusal was right, and that the 
plaintiff had no ground of action in respect thereof against the defend- 
ant {h). But it has been held that if one tenant-in-common of a 

(c) Loe$clman v. Machiny 2 Stark. (g) Zoian v. Cross, 2 Campb. 465. 

312. iVicoUs ▼. Bastard, 2 C. M. & B. 609. 

(d) Jhimer v. Ford, 10 M. ^ W. 216. Turner v. Ford, 16 M. ^ W. 212. Afoa- 

(e) Bertie v. Beaumont, 16 East, 36. ders v. WiVUams, 4 Exch. 843. 

Maghew v.^ BuUky 4 £11. & Bl. 853. (A) Burke v. Bryant, C. B. Sittings 

. (/) 12 Ed. 4, fol. 13, pi. 9 ; fol. 9, after Trinity Term, 1852. And see post, 
pi. 5. ch. 8, 8. 2. 
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personal indiyisible chattel bring an action for a conversion against a 
stranger, if the stranger doth not plead the tenancy-in-common in 
abatement, he can have no benefit of it in evidence on the general 
issue (t), and the plaintiff will be entitled to recover damages in pro- 
portion to the extent and value of his interest, and the damage he has 
sustained (k). 

Parties to he made defendants , — Every person who aids and assists in 
the act of conversion is responsible for the entire damage that has been 
sustained, although he acted only as the friend of another wrong-doer, 
the real principal in the transaction, or is merely a servant obeying his 
master's orders, and had no idea of committing any wrongful act himself* 
It is no answer tliat he acted under authority from another who had 
himself no authority in the matter (Z). Every master and employer is, 
of course, responsible for a conversion, by his servant acting in obedience 
to his master's orders, or in the execution of his duty to his employer. 
Thus, if a ship-owner gives orders or directions • to his ship-master to 
detain goods shipped on board, the ship-owner will be responsible for 
every thing done by the master whilst acting in obedience to his 
orders (m). And if a pawnbroker's servant, in the execution of his 
master's business, refuses to deliver up a pawn to the pawnor, on tender 
of the money due on it, the refusal of the servant is the refusal of the 
master, and the latter is responsible in damages for a conversion (n). 

In order to recover against several persons for a joint-conversion, 
it must be proved that all concurred in some joint act of conversion. If 
the facts exclude a joint-conversion by all the defendants, but show 
separate acts of conversion in which some have participated and others 
not, some of the defendants may be found guilty and others may be 
acquitted, for several may be join^ as defendants in an action for con- 
version, and one only may be found guilty (o). Where a ship-captain, 
intending to execute the duties of his employment bond fde, made a 
mistake in disposing of the cargo, which amounted to a conversion of it, 
it was held that there was a joint-conversion by the master and owner (p). 
If a married woman is guilty of a conversion of chattels, she and her 
husband may be joined as defendants (9). Where some sheriff’s officers, 
being authorized to seize the goods of A, by mistake took the goods 
of the plaintiff, and lodged them in the defendant's stable, and when the 
plaintiff came and demanded the goods, the defendant’s wife, in the 

(t) Ld. King, C. J. SarnardUton v. Bl. 704, 26 Law, J., Q.*B. 288. 

Chapman^ cited 6 T. B. 770. (n) Jone» v. Hart^ 2 Salk. 441. 

(A) Doclewray v. Dickenson^ Skin. 640. (o) NicoU v. Olennie^ 1 M. A; S. 589. 

AddUon y. Overend, 6 T. R. 770. Ante, pp. 10, 65, 106-108 ; post, ch. 19. 

(Z) Parker v. Godin, 2 Str. 813. fife- (p) Ewbank v. Nviting, 7 C. B. 808. 

phene y. EUcall, 4 M. & S. 261. (g) Kegwarth v. HiU, 8 B. Aid. 

(m) Seheater y, M^Kellar, 7 El. k 688. 
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defeadant^s absence, refused to give them up, saying, 1 am told I shall 
be borne harmless,” it was held that both the husband and wife were 
responsible for a conversion (r). 

Of the staying of proceedings on the terms of the defendants delivering 
ftp the chattels to the plaintiff and paying costs. — In actions for the 
conversion of goods and chattels, the defendant may, in certain cases, 
where no special damage is alleged, or, if alleged, where it is merely 
colourable, obtain an ordei^ for a stay of proceedings on the terms of the 
delivery of the goods to the plaintiff, and the payment of nominal damages 
and costs (s). In an action for the conversion of a packet of letters, the 
defendant was allowed to stay proceedings as to one of the letters, upon 
delivering it up to the plaintiff, and paying costs (I). But where there 
is any uncertainty, either as to the quantity,- or quality, or value of the 
things which have been converted, or when damages have been sustained 
over and above the value of the goods, the court, or a judge, will not 
interfere to stay the proceedings upon the delivery of the goods to the 
plaintiff («i). 

Declarations far a trespass^ or for the conversion of chattels. — Whenever 
the goods and chattels of one man have been wrongfully taken and carried 
away by another, the wrong-doer may be sued either for a trespass or for 
a conversion of the chattels. If the chattels have come lawfully into the 
possession of the defendant, and there was no trespass in the taking 
of them, but the defendant fails to deliver them within a reasonable time 
after they have been demanded by a plaintiff entitled to the possession of 
them, the declaration should be for a conversion of them. A declaration 
for a trespass upon personal property alleges, either that tlie defendant 
seized and took certain goods and chattels of the plaintiff, and damaged 
and destroyed them, or deprived the plaintiff of the use of them, or that 
he shot at and lamed the plaintiff’s dog, and greatly injured it, or that the 
defendant drove his horse and cart against the horse and carriage of the 
plaintiff, and greatly damaged them, and deprived the plaintiff of the use 
of them, and obliged him to hire another horse and carriage, <&c., as the 
case may be, claiming damages in each case. A declaration for the 
wrongful conversion of the ' plaintiff’s chattels by the defendant simply 
alleges that the defendant converted to his own use, or wrongfully 
deprived the plaintiff of the use and possession of the plaintiff’s goods,” 
describing them (a;). 

(r) OsiUraU v. JTenyofi, 8 Q. B. 810. v. BerinOf 1 Wils. 28. Cfihaon v. Hum» 

(s) Chitt/B Arch. Pr. p. 1294, 9th phrey, 1 Gr. & Bf . 544. Luetu v. Loud. 

edit Bock Co., 4 B. & Ad. 878. 

(0 Earte v. BoUemesSf 4 Bing. 462. (x) 16 k 16 Viet c. 76, Sdidd. B. 28. 

(tf) Tucker V. Wright, 11 Moore, 508. Holmes v. Hodgson, 8 Moore, 879. 

WhiUen v. Fuller, 2 W. Bl. 901. OUvant 
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Where a tenant of land, diiring his tenancy, and whilst remoying a 
dung-heap, dug into and carried away a quantity of virgin-soil beneath 
the dnng-heap, it was held that the soil, so socm as it had been severed 
from the freehold vested in the landlord as a chattel, so as to enable him 
to declare against his tenant for a trespass de Inmb asportatiB^ or for a 
conversion of chattels (y). 

What may be given in evidence under the plea of not guUty , — In actions 
for converting the plaintiff’s goods, the plea of not guilty operates as a 
denial of the defendant’s having committed the wrong alleged by taking 
or converting the goods mentioned, but not of the plaintiff’s property 
therein, and no other defence than such denial is admissible under that 
plea (r). Wlierever, therefore, the defendant allows that he meddled 
with goods which were the property, and in the possession of the 
plaintiff, he is presumed to be a trespasser, and if he has any matter of 
justification, or any authority, general or particular, express or implied, 
from the plaintiff, this must be specially pleaded. Therefore, where an 
action was brought against the defendant for unmooring the plaintiff’s 
barge, it was held that the defendant could not, under the plea of not 
guilty, give in evidence facts and circumstances showing that he was 
justified in so doing; such as that the barge was in the greatest danger 
of being carried away by floating ice, and that the defendant, being 
employed generally by the plaintiff to look after his barges, removed the 
barge from a place of danger to a place of safety (a). 

The plea of not guilty in actions for the conversion of chattels, puts 
in issue the wrongful character of the act, so that if the defendant detained 
them in the exercise of a legal right consistent with the fact of the right 
of property being in the plaintiff, the true character of the detainer and 
the existence of the right may be given in evidence under the plea of not 
guilty. The demand and refusal of the goods are not in themselves an 
actual conversion, but only evidence of it. Any fact, therefore, expla- 
natory of the demand and refusal is receivable in evidence under the 
plea of not guilty, because it goes directly to show that there was no 
conversion at all: such as the fact that the defendant has a lien upon 
the chattel in his hands, or that he and the plaintiff were joint-owners 
of the chattel, and that what the defendant did was in the exercise 
of his legal rights as joint-owner with the plaintiff (6), or that the 
defendant had some qualified right in it, and has only dealt with the 
article in the manner in which he was entitled to deal with it in the 

. (tf) Higgon v. Mortimer, 6 C. & P. 61C ; Ell. is BL App. Ixzxi. 
ante, pp. 134, 157, 158, 181. (a) Afilman v. DoiweO, 2 Gampb. 378. 

(z) Keg. Gen. HU. Tenn, 10 Viet 1 (6) JSiggim v. ThomoOf 8 Q. B. 006. 

Q 
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exercise of his legal right (c). Bat ar defence to the effect that the 
chattels had been given bj the defendant to the plaintiff, subject to a 
condition not performed, whereupon they again became the property 
of the defendant, whereupon the latter < retook them, and claimed to 
keep them as his own property, is not admissible under the plea of not 
guilty (d)- 

Of pleaa denying the plaintiff'e right of property in, or his right to^ the 
possession of the chattel. — If the defendant intends to dispute the plaintiff's 
title to, or his right to the possession of the chattel taken or converted, 
he must plead a plea, alleging that the goods and chattels taken or 
converted were not at the time of the alleged conversion the property of 
the plaintiff, or that the plaintiff was not then entitled to the possession 
of them. Under this plea the defendant is at liberty to set up any 
circumstances showing that the plaintiff has no property in, or right 
of possession of the goods, in respect of which he is entitled to 
maintain the action against the defendant. A plea, denying that the 
goods are the goods of the plaintiff, puts in issue the plaintiff's property 
in, as well as his right to, the possession of the goods (e). If the 
defendant has, by contract, acquired a right to take and carry away the 
chattel, the contract may be given in evidence under a pica denying that 
the chattel was at the time of the seizure the chattel of the plaintiff* (/). 
Under this plea it is competent to the defendant to show that the 
plaintiff had parted with the property before the cause of action arose, 
or that the defendant had a lien upon the goods, as a right of lien on the 
part of the defendant is inconsistent with a right of possession on the 
part of the plaintiff (^), or that the title to the goods had become vested 
in assignees under a bankruptcy (A), or by virtue of an order made by the 
Court of Bankruptcy, although the order was applied for, and made after 
action brought (i), or that the plaintiff's title has been defeated by 
matter subsequent to the bailment (k). In an action against assignees of 
a bankrupt for the conversion of chattels, the defence that the goods 
were at the time of the bankruptcy in the order and disposition of the 
bankrupt, with the consent of the true owner, and that the title to the 


(c) Tonng v. Cooper^ 0 Exch. 290 ; 20 
Law, J., Exch. 180 ; Parke, B., 14 M. & 
Yf. 272, overruling StancUffe v. Hard- 
wick^ 2 C. M. 4? K. 1. Wilkinwa v. 
Whailey, 5 M. Gr. 500. VerraU v. 
Bobitum, 2 C. M. & R. 405. 

(<0 Janet v. Davies^ 0 Exch. 663 ; ante, 
pp. Id, 68. 111. 

(t) JS^arruan v. Dixon, 12 M. & W. 142. 
. (/) Bickardt v. gymons, 8 Q. B. 00. 
ty) JDorringitm v. Carters 1 Exoh. 566, 


Lane v. Tewson, 12 Ad. Sc £. 116 n. Bar- 
ton y. Brown, 5 M. Sc W. 298. Owen v. 
Knight, 4 Bing. K. C. 54. 

(4) Leake v. Lovedag, 5 Sc. N. R. 021 ; 
4 M. Sc Gr. 072. Howarth v. ToUemaches 
ib. 320. 

(t) Heslop V. Baker, ante, p. 200. 

(k) Martin, B., Thome v. IHlburg, 3 H. 
St N. 530 ; 27 Law, J., Exch. 407 ; post, 
ch. 20. 
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goods vested in the assignees, by virtue of an order made by tbe Court of 
Bankruptcy, is admissible under a plea of not possessed, although the 
order was applied for and made after action brought (1). 

Pleas of justiJuMtUm , — If the defendant intends to justify the taking 
of the goods on grounds distinct from any question of title or right of 
property or possession, he must set forth his ground of justification in a 
special plea; such as, that the goods and chattels mentioned in the 
declaration were wrongfully upon the defendant’s land, encumbering the 
same, and doing damage there to the defendant, whereupon the defendant 
took the goods and carried them to the plaintiffs land, and deposited 
them there, doing no damage to them that could be reasonably avoided (m) : 
or if the plaintiff complains of the shooting of his dog by the defendant, 
the latter may justify the trespass or conversion of the animal, on the 
ground that the dog was trespassing on the defendant’s land in pursuit 
of and worrying the plaintiff’s sheep, or hunting and chasing the defend- 
ant’s deer, and that the defendant had no means of protecting his sheep 
or deer from injury but by shooting the dog, and that ho therefore shot 
it (n). 

Evidence at the trial — Proof hy the plaintiff . — To enable a plaintiff to 
maintain an action and recover damages for a seizure or conversion of 
chattels, he must show that the seizure was wrongful, and that he has 
been damnified by it (o). Ho must, therefore, give some general evidence 
of his right to the chattel, and of the wrong done to him by the plaintiff 
in taking it away; for if there is no proof of his having ever been in 
possession of the chattel, or of his having any right to the possession of 
it, there is no proof of any wrong having been done to him, nor any 
evidence of any cause of' action, nor anything to support the material 
averments of the plaintiff’s declaration (p). Where the plaintiff proved 
that the defendant seized some chairs and tables in a house which was 
not the plaintiff’s,house, and carried them away, and the only plea on the 
record was a plea of not guilty, it was held that the plaintiff must, never- 
theless, give some general evidence of his right to the possession of the 
chairs and tables to constitute a cause of action, and establish the tort or 
wrong charged in the declaration (^). If in a declaration for a trespass 
in entering a house and seizing goods there is no allegation that the 
goods belonged to the plaintiff, nor any admission to that effect on the 
record, there is no disclosure of any cause of action (r). 

(1) ffieslop v. BaJter, 6 Etch. 411 ; 22 (o) Tancred v. AUaood, 4 H. & N. 438 ; 

Law, J., Exch. 333. Itaae v. Belcher^ 5 28 Law, J., Exch. 862. 

M. & W. 139. (p) Channan v. Patch, 6 B. & C. 897. 

' (m) Cole v. Maundy, Rea v. Sheward, (q) Forman v. Bawee, Car. & M. 129. 

2M.&W.426. (r) Pritchard v. Long, 9 M. A W. m, 

(n) Barrington v. Turner, 3 Lev. 28. 
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- Ptoofofcomerwm ofchaUda . — It is necessary for the plaintiff in an 
action for the conversion of chattels to prove either that the defendant 
nnlawfully meddled with the plaintiff’s goods, and removed them from 
some place where they had been deposited by the plaintiff, and that the 
goods had been since then lost to the plaintiff (ante, p. 184), or that the 
chattels came to the hands of the defendant wrongfully, or by a tortious 
taking (ante, pp. 185, 186), or that the defendant has unlawfully exercised 
dominion over them, to the prejudice of the plaintiff (ante,p. 184), or that 
there has been a wrongful destruction of the chattels (ante, p. 185). If 
the property came lawfully into the possession of the defendant, or under 
his dominion and control, there must then, as we have seen, be proof of a 
demand and refusal of the property by a party entitled to make the 
demand, and have possession of the chattels (ante, pp. 186-194). 

The refusal must, as we have seen, be an absolute refusal, and not a 
qualified conditional refusal, amounting only to an objection to deliver 
the goods, until the plaintiff’s title to them has been ascertained (ante, 
p. 188). If the plaintiff complains of the conversion of a l>ank-note or 
negotiable security, ho must show that the defendant got the note under 
circumstances of suspicion, and prove the facts, which give him no right 
to hold the note as against the plaintiff (ante, pp. 190-192). Any admission 
on the part of the defendant that the plaintifi^s property had come into 
the defendant’s hands, or under his control, and had then been wrongfully 
dealt with by him, will be evidence of a conversion. Thus, where a 
defendant, in answer to a demand made upon him by the plaintiff for the 
delivery of a bill of exchange, said that he could not give it up because 
it had been burnt, it was held that this was evidence of a conversion by 
him of the bill (s). 

Proof of chattels having been taken away from the plaintiff — Proof of 
constructive possession of chattels . — If a man cuts down wood or rushes, and 
stores them on the ground ready to be carried away, the^things so severed 
from the realty are in the actual possession of the party who has cut 
them down, and proof that the act of severance has been committed by 
the plaintiff is sufficient primd facie evidence of title to enable the plaintiff 
to maintain an action against another person for seizing them and 
carrying them away, and the plaintiff’s primd facie title cannot be 
disputed under the plea of not guilty (<). Proof that the plaintiff dug 
out ore, or sand and gravel, and piled it in heaps on the ground, is primA 
facie proof that he is entitled to the heaps (w). Proof that the plaintiff 
is the owner of a vessel taking in cargo is primd fade evidence that the 

(j) kPKswtn v. Ootehing^ fll Law, J., (n) Norihmn v. Bowden, 11 Exch. 70;. 

C. P. 41. 24 Law, J., Exoh. 238. Bawe v. BrtnUm^ 

(I) Backham v. Jesup, 3 Wils. 332. 8 B. & C. 737. 
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plaintiff is the owner of the cargo (x). If the plaintiff shows that he has 
a right to the possession of chattels, this will enable him to maintain an 
action for damages without proof that he has ever had actual possession 
of them, or that he is the owner of them ; for a factor to whom goods have 
been consigned by the owner for sale, and who has never received them, 
may maintain an action for the conversion of them (^). There may be a 
constructive ppssession of chattels in respect of the right of property 
being actually vested in the plaintiff. Such is the case in an action of 
trespass by the lord for an estray or wreck taken by a stranger before 
seizure by the lord, where the right is in the lord, and a constructive 
possession, in respect of the thing being within the manor of which he is 
lord. So the executor has the right immediately on the death of the 
testator, and the right draws after it a constructive possession (r). If 
trees growing on land demised to a tenant are cut down by the latter, or 
fixtures attached to a dwelling-house are severed by the tenant, the 
landlord has an immediate right of possession of the trees and fixtures so 
severed from the inheritance; they are his goods and chattels, and if they 
are taken away from the demised premises he may maintain an action for 
the conversion of them (a). 

Where there was an absolute assignment of goods by deed, with a 
covenant to pay a certain debt on demand, and a proviso for redemption 
on payment of the debt, and a further proviso that the assignor should 
continue in possession until default, and before any default made the goods 
were taken in execution and sold by the sheriff, it was held that the 
assignee had not such a right of immediate possession as would entitle 
him to maintain an action against the sheriff for a conversion of the 
goods {b). 

Evidence for the defence — The defendant cannot, as we have seen, set up 
any right or title to the subject-matter of the action in answer to a prmd 
fade case on the part of the plaintiff, unless the right of possession or right 
of property has been put in issue by the pleadings (ante, pp. 225, 226); 
but he may, as we have seen, under the plea of not guilty, show that he 
has a lien on the goods, and detain them in the exercise of such right of 
lien, or that ho is joint-owner of the goods with the plaintiff, or has some 
limited or temporary right or interest in them, and has therefore a right 
to keep them (ante, pp. 192-194). When goods have been taken from the 
actual possession of the plaintiff and the defendant fails in establishing 

{x) Bfoineker v. Mdl/j/neux^ 8 M. A Gr. {z) Smith v. 1 T. B. 480. 

64. (a) FarratU v. Thomfstm^ 5 B. A Aid. 

(y) 0, J.f Fowler' v. Down, 1 B. 828. 

A P. 47. (4) BroOey v. OopUy, 1 C. B. 685. 



230 OONVBB8ION OF OHATTELB— AOnOKS. [OHAP. FL 

any title ia himself to the property, so as to justify the seizure, he will 
not be allowed to set up a jus tertii^ and deny the plaintiff’s title to the 
goods; for, as against a wrong-doer, possession is title, and the presumption 
of law is that the possession and ownership of chattels go together, and 
that presumption cannot be rebutted by evidence that the right of property 
was in a third person, offered as a defence by one who admits that he had 
no title and was a wrong-doer when he took or conyerte4 the goods (c). 
A wrong-doer, therefore, in actual possessicoi of goods, the property of a 
stranger, can recover their value in an action of trover against another 
wrong-doer who takes the goods from him (d). 

When the defemdant is estopped from disputing the title of the plaintiff.— 
If the defendant has by deed admitted the title of the plaintiff to the 
chattels in respect of which the action is brought, he will be estopped 
from disputing it at the trial (e). If he has accredited the title of some 
third party to the goods, and so induced the plaintiff to buy from the 
latter, he will be estopped from setting up any title in himself (/). If 
the owner of goods parts with the possession of them, and knowingly 
suffers his bailee to deal with the goods as owner, and culpably and 
negligently stands by and allows a third party to acquire an interest in 
the goods on the faith and understanding of a fact which he can contradict, 
and does not contradict, ho will bo afterwards estopped from disputing the 
fact in an action against the person whom he has himself assisted in 
deceiving. Thus, if A, the owner of goods, stands by and permits B 
to sell them to C, without giving any notice to C of his being the 
owner of the goods, ho will be estopped from disputing C’s title under 
the sale (g). 

Where the plaintiff, in order to protect his personal effects from his 
creditors, delivered the actual possession of them to the defendant, and in 
order that the latter might appear to be the true owner he made a priced 
invoice of the articles, and gave a receipt to the defendai^t for the amount 
as on a sale, it was nevertheless held that the plaintiff, as between himself 
and the defendant, was not estopped from showing the real character of 
the transaction, so as to entitle him to recover back the goods from the 
defendant. Here no deed of transfer had been executed, and the jury 
found there was no sale and no intention of transferring the right of 
property in the things to the defendant. “ And,” observes Martin, B. 

it is perfectly true that if an act be done, the party cannot avail himself 

U) Heath V. Howard, 2 Sc. iOO; £U. Bl. 806 ; 25 Law, J., Q. B. 107. 

2 Bing. N. C. 100. Carter v. Johnson, (e) WiUs v. Woodward, 5 Exoh. 557. 

2 Mood. & Rob. 265. Ashmore v. Hardg, (/) Waller v. Drakeford, 1 £1L & BL 

7 C. & P. 505. 758. 

(d) Jeffries v. Qt. West. Bail Co., 5 {g) Qregg v. WeUs, 10 Ad. & E. 08. 
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of his own fraud to undo it; bat here the act is not done, as the jury 
expressly find there was no sale at all to the defendant,” and no transfer 
whatever of the property in these goods to him (A). 

Evidence under pleae ofjuaHficaUon. — If the defendant has placed a plea 
of justification on the record, all the material averments of the plea should 
be proved. If the defendant justifies the shooting of a dog on the ground 
that the animal was hunting and chasing deer, and the defendant shot it 
to prevent the dog from continuing his sport, he is justified in so doing; 
but if the chasing is at an end, and the dog is making no attempt to 
recommence it, he cannot lawfully be shot (t). The same rule or principle 
of law applies to the shooting of dogs when in hot pursuit of conies in a 
rabbit-warren, sheep in a fold, and fowls in a poultry-yard (A). But if a 
man allows his sheep or his fowls to escape from his own land, and trespass 
upon his neighbour's property, and they are there attacked and worried by 
his neighbour's dog, he cannot justify the shooting of the dog in defence 
of his strayed sheep or fowls. 

Bogs trespassing in pursuit of animals faxe naturasj cannot lawfully be 
destroyed. A dog,'* observes Lord Ellenborough, does not incur the 
penalty of death for running after a hare in another man's ground. And 
if there be any precedent of that sort which outrages all reason and 
common sense, it is of no authority to govern other cases. A gamekeeper 
has no right to kill a dog for following game ” (/), although the owner of 
the dog has received notice that trespassing dogs will be shot (m). 

Of the assesment of damages, — Whenever the chattels of one man 
have been wrongfully seized by another who has assumed a virtual 
dominion over them, substantial damages are recoverable, although no 
pecuniary damage can be proved to have been sustained. Where, there- 
fore, the defendant wrongfully seized the plaintiff’s horse and cart, and 
placed a man to keep possession of it who allowed the plaintiff the free 
use of the cart, which was driven to market every day, it was held that the 
plaintiff was nevertheless entitled to recover substantial damages in 
respect of the infringement of his proprietary rights (w). 

In actions for the conversion of chattels, the full value of the chattels 
at the time of the conversion is the measure of the damages, where no 
special damage is claimed, or has been sustained, and the goods have not 
been tendered and received back after action (o). If the chattel is of such 

{h) Bowtt V. FoTMtety 2 H. & N. 779 ; (m) Comer v. Chamvneye^ dted 2 

27 Law, J., Exch. 202. Marsh, 584. 

(c) Barrington v. Turner^ 8 Lev. 88. (n) BayUgg v. Fuker^ 7 Bing. 153. 

Protheroe v. Maihewg^ 5 C. & P. 580. (o) Wood v. MorewoodyO Q, B. 440 n. 

(k) Wadhurst t. Bamme, Cro. Jac. 45. Finch v. Blount, 7 C. is P. 478. AUager 
WelU V. Head, eC.&P. 568. Jangon v. v. Cloge, 10 M. & W. 584. Ewbank v. 
Brown, 1 Oampb. 41. Nutting, 7 C. B. 809. 

(Z) Vert V. Ld. Cawdor, 11 East, 569. 
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a natme that the loes of it may readily be supplied by the purchase of a 
aimilar chattel in the market, the damage will be the marketable value of 
the chattel at the time of the conversion. If the value of it is doubtful, 
every presumption is made against the wrong-doer. Where a boy having 
found a jewel set in a socket took it to a jeweller's to know what it was 
worth, and the jeweller took the jewel out of the socket to examine it, 
and then refused to deliver it up, and the boy brought an action for the 
conversion of the jewel, ** several of the trade were examined to prove 
what a jewel of the finest water that would fit the socket would be worth, 
and the Chief Justice directed the jury, that unless the defendant did 
produce the jewel, and show it not to be of the finest water, they should 
presume the strongest against him, and make the value of the best jewels 
the measure of their damages, which they did’* (p). 

If a jury come to the conclusion that a defendant has come dishonestly 
by a part of property which has been stolen, they are warranted in finding 
that he got possession of the whole. Thus, where a diamond necklace 
worth 500Z. had been stolen, and a portion of the diamonds shortly after 
the robbery came into the defendant's possession, and the latter gave 
contradictory and unsatisfactory accounts as to the mode in which he 
became possessed of them, and the owner sued and recovered a verdict for 
the full value of the necklace, it was held that the jury were justified in 
finding that the whole necklace came into the defendant's hands ( 9 ). 

Tlio plaintiff is entitled, under a declaration properly framed, to 
recover all that at the commencement of the suit he has lost through 
the wrongful seizure of his goods, and the defendant cannot, in mitigation 
of damages, show that after action brought he paid to the defendant the 
value of the goods (r). The jury are not limited in assessing the 
damages to the price or value of the article on the day of the conversion, 
but may give the value at any subsequent time at their discretion, as the 
plaintiff might have had a good opportunity of selling the goods if they 
had not been detained (s). If the defendant, acting bond fide under the 
belief that he had acquired the lawful ownership of the chattel, has 
proceeded to lay out money upon it, and improve it, and increase its 
value, the plaintiff will not in all cases be entitled to swell the damages 
by estimating them according to the improved value of the article. ** It 
may be," observes Maule, J., that the wrong-doer, who acquires no 
property in the thing he converts, acquires no lien for what he expends 
upon it, and the owner may bring an action for the detention or con- 
version of it but it does not follow that the owner is to recover the full 


Armorjf v. Jhlemhie^ I Str. 004, 
Mortimer y. Cradock, 12 Law, J., 
166. 


(r) RundU y. LitiU, 6 Q. B. 178. 

(a) Oreentna y. WUkmeon^ 1 C. & P. 
626. 
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Talue of the thing in its improved state. The proper measnre of damages 
is the amount of pecuniaiy loss the plaintiff has sustained by the con- 
version of the chattel, that is, what it was really worth at the time of the 
conversion” (t). If at the time of the seiaure the plaintiff was under an 
obligation to have the goods sold, then, if they have been fairly sold, the 
price realized at the sale may be the fair measure of damages, if there 
has been nothing harsh or oppressive in the defendant’s conduct, or that 
of his agents (u); but if at the time of the seizure the plaintiff was under 
no obligation to part with his goods, but was in a position to retain the 
dominion and use of them, he is at the very least entitled to be placed in 
the condition he was in at the time his goods were taken away from him, 
and to be compensated with such an amount of money as will enable him 
to replace the goods (x). It is, however,” observes Alderson, B., 

entirely a question for the jury what damages they will allow. Juries 
have not much compassion for trespassers, and they are not bound to 
weigh in golden scales how much injury a party has sustained by a 
trespass” (y). 

If the act of conversion amounts to pound breach, the party guilty of 
the wrong will be liable in damages to the landlord, and also to the 
owner of the property for damages for the conversion. “ It might be 
difficult in such a case to ascertain the damages, but they would not 
exceed in the whole the value of the chattels distrained” (z). 

Assessment of damages where the plaintiff is himself a haiUe^ or has only a 
limited or doubtful interest in the goods, — Where the plaintiff is not the 
actual owner, but is only a bailee or hirer, of goods which have been 
wrongfully taken out of his possession, he is entitled as against a 
stranger to recover the entire value of the goods ; but if the action is 
brought by the hirer or bailee against the owner of the goods, the 
damages will be limited to the value of the plaintiff’s interest in them (a). 
A defendant who has wrongfully deprived the plaintiff of the possession 
of goods cannot avail himself of the title of a third party in reduction of 
damages, but he may show that he was himself the owner of the goods at 
the time of the conversion, subject to some temporary or conditional 
right of possession on the part of the plaintiff, with a view of limiting 
the damages to the value of the plaintiff’s limited interest (5). If a 
man brings an action for the conversion of a ship, and upon the evidence 
it appears that he has but the sixteenth part of it, this will go in 

(0 Tteid V. FairhanhB, 18 C. B. 7C9 ; 88 (y) LocUey v. Pye, 8 M. W. 13ft, 

Law, J., G. P. 208. (a) Turner Y..Ford, 10 M. Si W. 21ft. 

(«) Whitmore v. Blache 13 M. & W. (a) Beydan S BmUFs case, 13 Go. 68. 
ftOO ; 14 Law, J., Exeh. 19. Waters v. Monarch, ft EU. & Bl. 880;- 8ft 

(x) Olasspool V. Foiffiy, 9 B. 4; G. 696 ; Law, J., Q.*B. 108. 

4 M. & R. 033, (d) BHerly v. KenddO, 17 Q. B. 948. 
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redaction of damages, as lie has no right to recover the value of the 
shares of the other part-ovrners (c). If it appears that the plaintiff has 
merely been clothed with the possession and ostensible ownership of the 
chattels, for the purpose of perpetrating, a fraud or defeating a distress, 
or if he has made a transfer of the chattels which he has treated at one 
period as valid and bond Jide, and at another as merely colourable, so 
as to leave it doubtful what is his real and bond fide interest in the 
property, the jury may, if they please, give him merely nominal 
damages (d). 

Damages for the conversim of hills and notes are calculated, in general, 
according to the amount of principal and interest due upon the bills or 
notes at the time of the demand and refusal to deliver them up {e). But if 
a document, purporting to be a bill or note, has been lost or accidentally 
destroyed, and the defendant is unable to deliver it up, and can prove 
that it was not a genuine security, and was of no value at all at the time 
of the conversion, nominal damages only may be recoverable, if the 
plaintiff is entitled to recover damages at all (/). If the security has 
been mutilated and rendered valueless by the wrongful act of the defend- 
ant, the plaintiff will be entitled to recover what it would have been 
fairly worth to him had it continued a perfect and complete instru- 
ment (^). 

Of the damages recoverable when the plaintiff has offered to return the 
goods, or the defendant has received them back after the commencement of the 
action, — If in the course of the cause the goods have been returned, the 
plaintiff is still entitled to proceed for further damages and his costs (A). 
When the goods have been returned and received unconditionally by the 
plaintiff, after the commencement of the action, and no special damage is 
alleged in the declaration, and the damage complained of is not neces- 
sarily incidental to the wrongful taking of the property, nominal damages 
only are recoverable. When substantial damages have been recovered, 
notwithstanding the return of the goods after the commencement of the 
action, there has been either an injury to the property converted, or the 
damage has been the actual and necessary consequence of the conversion ; 
as in the case of the detention or conversion of a riding-horse, where the 
horse may have been deteriorated by ill usage, or where the plaintiff 
could not get back his horse without paying certain charges for his 
keep (i), the payment being a necessary consequence of the conversion. 
But the plaintiff, although he has taken upon himself to accept the goods 


c) Doekwray v. Dickenson, Skin. 040. 

d) Cameron v. Jfynch, 2 C, A K. 264, 
JPringle v. 2Viylor,2 Taunt. 150. 

(e) Afercer v. Jones, S Campb. 477. 

(/) MatAew v. SherweU, 2 Taunt. 438. 


mUa V. WeUs, 8 ib. 267 ; 2 Moore, 254. 
(p) APLeod V. APGMe, 2 Sc. N. B. 604. 
(A) Laugher v. BrefiU, 6 B. A Aid. 
705; 1 D.&B.417. 

(i) Sgeds y. Bag, 8 Burr. 1304. 
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without imposing kaj concBtion upon the defendant, has a right to go on 
with the action, and proceed to trial for the purpose of recovering his 
costs (it). 

Damages^ in the nature ofintereety ever and above the value of the goods , — 
By the stat. 8 & 4 Wm. 4, c. 42, s. 29, it is eniKsted, that in all actions 
of trover or trespass de bonis asportatis^ the jury, on the trial of any issue, 
or any inquisition of damages, may, if they think fit, give damages in 
the nature of interest, over and above the value of the goods at the time' 
of the conversion or seizure thereof. 

Special damages^ far exceeding the value of the goods, are recoverable 
if specified and claimed in the declaration, and shown to be the natural 
and necessary consequence of the wrongful act. Thus, where the plaintiff 
complained, not only that the defendant took his goods, but that he did 
so under a false and unfounded claim of right, and that the plaintiff was 
thereby much annoyed and prejudiced in his business, and believed to be 
insolvent, and that by means of the premises certain lodgers were 
induced to believe that the plaintiff was in embarrassed circumstances, 
and that the defendant was entitled to seize the goods for a debt, and left 
the house, it was held that the jury might give vindictive damages for 
the injury, over and above the value of the goods seized (f). 

Where a carpenter's tools have been detained or converted, and the 
carpenter, by reason thereof, has lost a valuable job, or been unable to 
earn his customary wages, damages far beyond the value of the tools may 
be recovered (m). So if, by reason of the unlawful detention of goods, 
the owner of them has been prevented from fulfilling a contract, or 
reaping the benefit of a bargain ho had made, he is entitled to com- 
pensation for the special damage he has sustained, although performance 
of the contract or bargain could not have been enforced by compulsion of 
law (n). If in an action for the conversion of a horse the plaintiff claims 
damages in respect of his being obliged to hire other horses for his use, 
in consequence of his being deprived of his own horse, he will be entitled 
to recover the amount expended by him in horse-hire, in addition to the 
value of his own horse at the time of the conversion (o). A person who 
has wrongfully taken goods, and handed them over to a third party, 
is, under certain circumstances, bound to pay what it has cost the own^r 
of the goods to get them out of the possession of the person into whose 
hands they have been wrongfully delivered (p). 

Damages in actions for seizures under the Customs' Acte.-— By B & 9 

(k) Moony. Baphael^2Bmg,'N. C.8U. 22 Law, J., Ezch. 180. Wood v. Bellf 

{1} Brewer v. Dew^ 11 M. & W. 029 ; 29 ib. Q. B. 158. 

post, oh. 21. (o) Bavti v. Oswellf 7 C. A P. 801. 

(m) Bodley v. Beynoldt, 8 Q. B. 779. (p) Keeney. 4 Kxeh. 888. PrUehet 

(s) Waien v. Towen, 8 Ezch. 401 ; v. Boeveg^ 1 Cr. & M. 778. 
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Viet 0 . 87, 8. 116, it is enacted, that if an; action shall be commenced 
and bronght to trial against any person on account of the seianre of any 
vessel, boat, goods, dxs., as forfeited under any act relating to the customs, 
wherein a verdict shall be given against the defendant, if the court or 
judge before whom the suit has been tried shall have certified on the 
record that there was a probable cause for such seizure, then the plaintifiT, 
besides the thing seized, or the value thereof, shall not be entitled to 
above twopence damages, nor to any costs of, suit (9). 

(q) And see further as to damages, post, ch. 21. 
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CHAPTER VlL 

OF TRESPASSES AND INJURIES FROM THE NEGLIGENT USB AND 
MANAGEMENT OF CHATTELS, AND THE NEGLIGENT 
PERFORMANCE OF WORK. 


Section i. — Of tre»paiue9 and injuriea 
from act$ of negligence, — Negligence 
and inevitable accident— Negligent 
management of chattels — Negligent 
driving and management of coaches, 
carriages, and railway trains — Secret 
defects in carriages — Identification of 
the passenger with the driver — Negli- 
gence of foot-passengera in pubUck 
thoroughfares — Negligent navigation 
of vessels — Negligence of masters and 
employers causing injury to their ser- 
vants— Iiguriea to servants fW)m the 
negligence of their fellow-servants— 


Volunteers in dangerous employments 
— Injuries occasioned by the joint 
negligence of the plaintiff and defend- 
ant— Negligence on the part of skilled 
workmen and professionBl men— Neg- 
ligence of attomies. 

Section 11. — Of aciiout fornegligence,’-^ 
Actions for compensating the families 
of persons killed by negligetioe— Par- 
ties to be made plaintiffs and defend- 
ants — Contractors and sub-contractors 
— Pleadings, defences, and evidence 
in actions for negligence— Damages 
recoverable. 


SECTION I. 

OF TRE8FA88EB AND INJURIES FROM THE NEOLIOENT USE AND 
MANAGEMENT OF CHATTELS. 

Negligence and inevitable accident , — No person may, as we have seen, be 
excused of a trespass except it be adjudged to have been committed entirely 
without fault, or to hare been an inevitable accident, or to have been 
^ occasioned by the negligence of the plaintiff himself. Looking into all 
the cases from the year-book in the 21 Hen. 7, down to the latest decision 
on the subject, I find the principle to be,” observes Qrose, J., that if the 
injury be done by the act of the party himself at the time, or he be the 
immediate cause of it, though it happen accidentally or by misfortune, yet 
he is answerable” (r). Where to an action of trespass the defendant 
pleaded that he was a soldier of the trained bands, and was skirmishing 


(r) heoim v. Dmjr, 8 East, 599. 
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vitii mnsluts ciitrged irith powder for execeise m re mi^tari, and that in 
discharging bis mnsket he accidentally and nnintentionally injured the 
plaintiir,it washeld that the plea, being a mere excuse, and no justification, 
aflbided no answer to the action (a). Bo where the defendant was nncock- 
fag his gun, and the plaintiff was stopping to see it, and the giin went off 
and wounded the plaintiff, it was held that the plaintiff might maintain an 
l^stion for the injury (0- Bo where the defendant entrusted a loaded gun 
to be carried by an inexperienced servant girl, and the girl pointed the 
gun in sport at the plaintiff, and drew the trigger, and shot him in the 
eye, and blinded him, it was held that the defendant was responsible in 
damages for the consequences of his carelessness (n). But if the injury 
has resulted from circumstances over which the defendant had no control, 
he is not then answerable. This has been held to be the case where the 
defendant's horse, being frightened by the sudden noise of a butcher's cart, 
which was driven furiously along the street, became ungovernable, and 
plunged the shaft of a gig into the breast of the plaintiff’s horse (v) ; and 
where a horse, ridden by the defendant, was frightened by a clap of 
thunder, and ran away with him, and knocked down the plaintiff, who 
was incautiously standing with others in the carriage-road (x). 

By the civil law, all the losses and damages which result from the act 
of another, whether through imprudence, rashness, ignorance, or other 
faults, are to bo made good by him whose imprudence, or other fault, 
caused the mischief ; for it is a wrong that he hath done, although he had 
no intention to do harm. Thus he who plays imprudently at a game in a 
place whore there may be danger to others passing by is answerable for 
the harm he does (y). A waggoner, or a mule-driver, who hath not 
strength or skill enough to hold in a mettlesome horse, or an unnily mule, 
will be answerable for the damage caused thereby; for he ought not to 
have undertaken what he had not skill or strength enough to perform. 
If by overloading a horse or other boast, or by not avoiding a dangerous 
path, or by some other neglect, he causes damage to another, he will be 
answerable ; and he who sustains the damage may have his action against 
the driver, or against the person who employed him {z). 

Negligence of carriers of passengers for hire causing injury to their pas- 
aenyers.— Every carrier of passengers for hire, whether he he or be not a 
common carrier (post, ch. 9), is bound to exercise the greatest care and 
forethought for securing the safety of his passengers, and is answerable 
for the smallest negligence on his own part, or on the part of his servants 

(t) IPMivrv. nw, Hob. 134. Dick- 8 Moore, 63. 
ffwon V. WnUtm, « Jones, - (*) Gibbons v. Pepper, 1 Ld. Raym. 38. 

(I) Uniitwoo4 V. Hewson, I Str. 380. (y) Domat. liv. 2, tit. 8, a. 4. 

(a) Dimw ▼. BeU, 3 M. & S. 108. (a) Ib. Uv. 2, tit. 8, s. 2, % 6. 

(v) Wn kenu m v. RoHmson, 1 Bing. 218; * 
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and agents (a), but not for onforeseen acoidents and misfortunes, which 
care and vigilance could not have provided against or prevented. He 
does not warrant the absolute safetj of his passengers. His undertaking 
as to them goes no further than this, that as far as human oa:re and fore- 
sight can go, he will provide for their safety.’* “ When everything has 
been done that human prudence can suggest, an accident may happen. 
The lights may in a dark night be obscured by fog ; the horses frightened ; 
or the coachman may be deceived by a sudden alteration in the position of 
objects near the road by which ho had been used to be directed in former 
journeys ; and if, having exerted proper skill and care, he from accident 
gets off the road, the proprietors are not answerable for what happens 
from his doing so.” But the breaking down or overturning of a coach is 
prtmd facie proof of negligence on the part of the driver, and he must 
rebut this presumption, if it be unfounded, by showing that the damage 
arose from what the law considers a mere accident” (&). When the 
carriage is by railway, the railway company is bound to keep the railway 
itself in good travelling order, and fit for use, and to provide roadworthy 
engines and carriages, skilful drivers and engineers, and all things neces- 
sary for the safe convc'yance of such passengers. If the driver of a railway- 
engine drives at a dangerous speed, or from negligence or unskilfulness 
causes the train to be thrown off the rails, or to come into collision with 
another train, the railway company is responsible for all damages and 
injuries that may have been sustained by the passengers (c). But if a 
railway-train runs off the line in consequence of the wilful and malicious 
act of a stranger, who has placed a stone on the railway, then, as there is 
no negligence on the part of the railway company, they are not responsible 
for the consequences (d). 

When ihe very occurrence of a railway accident is prmd facie proof of 
negligence, — When both the railway itself, and the carriages in which 
the passengers are conveyed, are under the exclusive control of the 
company carrying the passengers, the very fact of a train’s running off the 
line- has been held to be prinid fade proof of negligence on the part of 
such company, or its officers, and to throw upon them the burthen of 
explaining how it happened, and of showing that it occurred without 
any fault or neglect of duty on their part (s). If it appears that the 
train went off the rails when travelling at a moderate speed, and that the 

(a) Jaeknon v. Tdleli, 2 Stark. SB. Dud- 16 Q. B. 084.^ Skinner v. Land, Br. dc, 
ley V. SmUht 1 Campb. 160. Bail, Co,, 0 Exch. 787. 

(ft) Croftev, WaterhouMe, 11 Mome, 137; (A) Latch v. Rumner Bail, Co,, 27 Law, 

3 Bing. 321. Sharp v. Grey, 2 M. A So. f ., Exch. 156. 

620 ; 0 Bing. 460. Barrie v. Coetar, I (X (e) Carpue v. Land, d Br, Bail, Co,, 6 
4; P. 637. Q. B. 731. Latch v. Rummer JUuL Co., 

(cV CoUetfy, Loud, d N, W, Rail, Co,, 27 Law, J., Exdi. 165. 
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wheels of the carriages and engine were properlj odnstmeted, and the 
railway itself was properly made and in good order, and that the de- 
partnre of the engine and carriages from the rails might have been 
occasioned by the malicioas trespass of a stranger (ante,p. 239), there will 
be nothing to establish eren tkprmd facie case of negligence against the 
company (/). But if the railway-bridges or viaducts have not been 
properly constructed, and secret defects exist, causing injuries to the 
passengers, the railway company will be responsible in damages, although 
they may have employed competent engineers and workmen, and have 
used the best materials in the work (g). 

When a railway crosses a turnpike-road on a level adjoining to a 
station, the trains must slacken their speed before arriving at the turn- 
pike-road, and cannot, unless there is some special provision to the 
contrary in the particular act under which the company is incorporated, 
cross the same at any greater rate of speed than four miles an hour (A). 

Injuries from secret defects in carriages which ought to be kept in a road- 
worthy condition — Breaking of axle-trees . — A coach with a defective axle- 
tree is hot roadworthy, and a coach-proprietor who sends out a coach 
with such a defect is responsible for the consequences, whether he does or 
does not know of the defect at the time the coach starts (t). A coach 
which is overloaded is not roadworthy,, and if it upsets, in consequence 
of its being top-heavy, the coachman and coach -proprietor will be 
responsible in damages (A). 

Collisions in publick thoroughfares — Negligent management of horses and 
carriages — Negligent driving . — A person driving a carriage is not bound 
to keep on the regular side of the road ; but if he does not, he must use 
more care, and keep a better look out, to avoid concussion, than would be 
necessary if he were on the proper part of the road (/). A foot-passenger 
is not bound to keep on the foot-pavement ; he has a right to walk in 
the carriage-way, and is entitled to the exercise of reasonable care on the 
part of persons driving carriages along it (m). It is the duty of 
persons who are driving over, a crossing for foot-passengers to drive 
slowly, cautiously, and carefully; but it is also the duty of a foot- 
passenger to use due care and caution in going upon a crossing, so as not 
recklessly to get among the carriages** (n). If a person driving his own 


(/) Bird V. Gt. Northern Bail Co., dS 
Itsw, J., Exoh. 3. 

(g) Cfrote v. Chetter e Holyhead Bail 
Co,, a Exch. 255. 

(A) 8 & e Viet. c. 20 , 8. 48. 

(i) Sharp V. Grey, 0 Bing. 450; 0 M: 
Ss So. 699* Qaselee, J., observing that 
there was a material diatinetion between 
that ease and the case of CkmUe v. 


CMaya, 2 Compb. 70. Cfroie v. Chester A 
Holyhead Rail, Co., 2 Exch. 255. 

(k) Israel v. Clark^ 4 Enp. 259. Aston 
V. Heaven, 2 Esp. 535, 

(l) PltckafeU V. Wilson, 5 C. & P. 875. 

(m) Boss V. Litton, ib. 407. 

(n) Vo\ioek,Q,B,,WUHasn$y.Richard$, 
8 C. dP K. 82. 
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carriage takes anether person into it as a passenger, such person cannot 
be subjected to an action in case of any misconduct in the driving by the 
proprietor Of the carriage, as he had no care nor concern with the 
carriage ; but if two persons were jointly concerned in the carriage, as if 
both had hired it together, both will be answerable for any accident 
arising from the misconduct of either in the driving of the carriage while 
it was so in their joint care (o). 

Liability of the master for the negligence of hia servant — If the master is 
himself driving his carriage, and from want of skill causes injury to a 
passer-by, he is, of course, responsible for that want of skill. If, instead 
of driving the carriage with his own hand, he employs his servant to 
drive it, the servant is but an instrument sot in motion by the master. 
It was the master's will that the servant should drive, and whatever the 
servant does in order to give effect to his master's will may be treated by 
others as the act of the master. Qui faeit per alium facit per se" (p). 
But when a servant altogether loses sight of the object for which he is 
employed, and without having in view his master's orders, pursues his 
own wicked or malicious devices, to the injury of another, he cannot then 
be considered to be acting with his master's authority, or under hia 
master's orders, in the proper course of his employment, and his master 
is not then responsible for his wrongful acts (ante, p. 159). Tlius, it is 
said, If I command iny servant to distrain, and he ride on the distress, 
he shall be punished, and not I" (</); and'if my servant, without my 
knowledge, wrongfully takes my carriage, or my horse, for his own 
purposes, and drives against another person's carriage, I shall not be 
responsible for the injury; for when the servant takes the master's 
carriage or horse, and uses it under such circumstances, ho gains a 
special property for the time being in the chattel, and makes it for the 
time, and for the particular wrongful purpose, his own (r). Wliero the 
defendant's coachman was driving the defendant's carriage through a 
narrow street, which was blocked up by a luggage-van, containing goods 
of the plaintiff, which were being unladen, and taken into the plaintiff's 
house, and behind the van stood the plaintiff's gig, and the defendant's 
coachman (there not being room for the carriage to pass) got off his box 
and laid hold of the van-horse's head, and moved the van, and caused a 
large packing-case to tumble on the shafts of the gig, and break them, it 
was held that thejiefendant was not liable for the injury, as he was not 
present, and the servant was not at the time executing his master's orders, 
or doing his master's work (s). 

(o) Lavey v. Chamherlain, 4 Esp. 229. , (r) M*JfaHu§ v. Cricketi, 1 East, 106 ; 

(p) Alderson, B., Hutchinson v. York^ 2 ^IL Abr. 503 ; ante, p. 100. Sleaih v. 

Newe. dc,, 0 Each. 300. WUson, 0 C. & P. 607. 

{q) No^s Maxims, Ch« 44. («) Lamb v* PaUt^ 9 C. A P. 631. 
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But wlieneTer the master has intrusted the serrant with the control 
of his carriage or horses, it is no answer that the servant disobeyed his 
master's orders, and went where he had no business to go. If the 
servant, driving his master's carriage, on his master's business, makes a 
detour to call on a friend, or to gratify some purpose of his own, and care- 
lessly drives against another vehicle, the master will be answerable for the 
injury; but if the servant was going on a frolic of his own, without being 
at all on his master's business, then the master will not be liable (f). 

NegUgmce of coachmen — Liainlities of owners of carriages let to hire who 
select and send their own coachmen,^l£ carriages and horses are let out to 
hire by the day, week, month, or job, and the driver is selected and 
appointed by the owner of the carriage, the latter is responsible for all 
injuries resulting from the negligent and careless driving of the vehicle, 
although the carriage may be in the possession and under the control of 
the hirer (u). But if the latter drives himself, or appoints the coachman 
and furnishes the horses, the owner of the carriage cannot of course be 
made responsible for the negligence or want of skill of the coachman (a;). 
Two old ladies, being possessed of a carriage of their own, were 
furnished by a job-master with a pair of horses and a driver by the day, 
or drive, lliey gave the driver a gratuity for each day's drive, provided 
him with a livory-hat and coat, which were kept in their house, and after 
he had driven them constantly for three years, and was taking off his 
livery in their hall, the horses started off with their carriage, and inflicted 
an injury upon the plaintiff, and it was held that the defendants were not 
responsible, as the coachman was not their servant, but the servant of the 
job-master (y). But if any directions are given by the hirer of the horses 
to the driver or postillion to break through a line of carriages, or to do 
any unusual, improper, or aggressive act, or if he interferes so as to take 
the actual management of the horses into his own hands, he is responsible 
for any damage done by the driver whilst carrying out the directions 
given (r). “ It is undoubtedly true,” observes Parke, B., “ that there 
may be special circumstances which may render the hirer of job-horses and 
servants responsible for the neglect of a servant, though not liable by 
virtue of the general relation of master and servant. He may become so 
by his own conduct, as by taking the actual management of the horses, or 
ordering the servant to drive in a particular manner, which occasions the 
damage complained of" (a). 


(I> JWI V. UforriaoHt 6 C. & P, 503. 
Mitchell V. CraeewtUer^ 17 Jnr. 717. 

g ) Langher v. Poieter, 5 B. & 0. 572 ; 
. k R 556. Smith v. LawreneCf 2 
M. A B. 9. Sanmell v. Wright^ 5 £sp. 
962. I>eam v. BratUhipaite, ib. 86, 

(X) Croft V. il/ifoa, 4 B. Aid. 590. 


HaU T. PickarA, S Campb. 187. 

(y) Quarmao y, Brnmett, 6 M. A W. 
507. Laugher v. Pointer, 5 B. & C. 547. 

(a) MLamghUn ▼. Pr^, 4 Se. N. B. 
665 * 

(a) Quamum v. Burnett, 6 H. W. 
499. 
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The seryant himself, by whose negligence or want of skill the accident 
has occurred, cannot defend himself against the claim of a third person by 
setting up that he was acting undier the orders of his master, and that 
the act complained of was his master’s act» and that the master alone is 
responsible (5). 

Liabilities of borrowers of carriages fon the negligence of their drivers,— 
A person who has borrowed a horse and chaise for his own use and enjoy- 
ment, and who rides about in^ it, driven by a friend, whom he allows to 
drive, is responsible' for the negligenoe of the driver, on a declaration 
charging that he w^as Assessed of, and driving, the horse and chaise, and 
that the injuiy was occasioned by his negligent driving (e). 

. Injuries arising from the joint negUgence of two drivers — Identification of 
the passenger with his driver, — When a collision between two carriages has 
been caused by negligent driving on both sides, neither party can recover 
damages from the other (post, p. 249); and it has been held that every 
passenger who has selected the particular conveyance by which he travels 
is so far identified with the driver or director of its movements that if 
any injury is sustained by liim from collision with a rival vehicle, through 
the joint negligence of his own driver and that of the driver of the rival 
conveyance, precluding the former from maintaining an action against 
the latter, the passenger is himself equally precluded, and his only 
remedy is against his own driver, or the employer of the latter (d). But 
** it seems highly unreasonable that each set of passengers should, by 
a fiction, be identified with the coachman who drove them, so as to be 
restricted for remedy to actions against their own driver, or his employer. 
YHiy both the wrong-doers should not be considered liable to a person 
free from all blame, not answerable for the acts of cither of them, and 
whom they have both injured, is a question which seems to deserve more 
consideration than it has received” (e). Where the drivers of two rival 
omnibuses were competing for passengers, the one endeavouring to get 
before the other, and both driving at great speed, and trying to avoid a 
cart which got in their way, and the wheel of the defendant's omnibus 
came in contact with the projecting step of the omnibus on which the 
plaintiff was riding, and caused it to swing against a lamp-post, and the 
plaintiff was thrown off and injured, it was held that he was not dis- 
entitled to recover damages from the proprietor of the rival omnibus, by 
reason of misconduct on the part of his own driver (/). 

Negligence of servants m breaking-in and trammg horses — Liability of 

(fr) Alderson, B., 5 Exeb. 350. (e) Note to Ashbg v. WhUe^ 1 Smith's 

<c) Wheatley v. Patrick, 2 M. & W. L. C. 220. 

050. (/) Rigby v. HewiU, 5 Exoh. 240. 

(d) J%erogood v. Bryan, 8 C. B. 181. Oreenlani v. Chaplin, ib. 247. 
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tht master . — In an action on the case brought both against a master and 
his servant, the plaintiff set forth that the defendants brought a coach 
with two ungovernable horses into LincolnV Inn Fields, where people 
were always going to and fro upon their business, and there, “ improvide 
et absque debits considoratione ineptitudinis loci,*’ drove them to make 
them tractable and fit for a coach, and that the horses, being unmanage- 
able, ran upon and injured the plaintiff ; and it was urged that the master, 
being absent, the action was not maintainable against him, that no 
knowledge of the horses being unruly, nor any neglifirence was alleged, but 
judgment was given for the plaintiff {g). 

Collisions in pvhlick tiioroughfarea — Negligence of foot’-paasengera . — The 
degree of care to be exercised by foot-passengers in a publick thoroughfare 
to prevent collisions with others, depends ih a great degree upon the 
injury that will be likely to result to others from their want of care. Thus 
a man who traverses a crowded thoroughfare with edged tools,, or bars of 
iron, must take especial care that he does not cut or bruise others with 
the things he carries. Such a person would be bound to keep a better 
look-out than the man who merely carried an umbrella ; and the person 
who carried an umbrella would be bound to take more care in walking 
with it than a person who had nothing at all in his hands. 

Negligent navigation of vessels . — The Merchant Shipping Act, 1854 
(17 & 18 Viet. c. 104, part ix.), limits (s. 504) the liability of shipowners 
and owners of shares in sea-going ships to the value of the ship and 
freight in cases where, without any actual fault or privity on their parts, 
any loss of life or personal injury is caused to any person being carried 
in such ship; also, where any damage or loss is caused to any goods, 
merchandise, or other things whatsoever on board any such ship ; also, 
whore any loss of life or personal injury is, by reason of the improper 
navigation of such sea-going ship, caused to any person carried in any 
other ship or boat, or is caused to any other ship or boat, or to any goods, 
merchandize, or other things whatsoever on board any other ship or boat, 
the value of the ship and freight not to be taken to be less than 152. per 
registered ton, in any case where there has been loss of life or personal 
injury to a passenger. 

In respect of loss of life, personal injury, loss of, or damage to, goods, 
arising on distinct occasions, the owner is to be liable to the same extent 
as if no other loss, injury, or damage had arisen. 

In case of loss of life, or personal injury, the Board of Trade may 
cause juries to be summoned to assess compensation (ss. 507, 508), of a 
very limited character. Provision is made (s. 510) for the application 


{$) Michael v. AUsifte^ B Lev. 173. 
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and distribution of these damages to the parties entitled te them, and if 
they are dissatisfied with the amount they may, on procuring the amount 
thereof to be refunded, bring an action for the recovery of damages under 
various discouraging limitations and restrictions. Nothing, however, in 
the act is (s. 516) to lessen or take away any liability to which any 
master or seaman, being also owner, or part owner, of the ship to which he 
belongs, is subject in his capacity of master or seaman. 

It has been held that the operation of this statute is confined to the 
ships of our own country, it being the plain and obvious rule in constniing 
the enactments of any legislature, that the legislature of each independent 
country must be supposed to deal with those subject-matters which are 
within its own control and jurisdiction. Collisions, therefore, between 
British and foreign vessels, or between foreign vessels, are not witliin the 
restrictive clauses of this statute (h). 

Non-observance of statutory or Admiralty regulations, — By the Merchant 
Shipping Act, 17 & 18 Viet. c. 104, s. 295, regulations are to be made 
by the Admiralty for the exhibition by steam-boats and sailing-vessels of 
lights at night in such places and under such circumstances as the Admi- 
ralty think fit, and certain rules are required (s. 296) to be observed by 
vessels passing each other ; and it is enacted (s. 298) that if a collision 
between vessels appears to have been occasioned by the non-observance of 
the Admiralty or statutory rules, the owner of the vessel by which any 
rule has been infringed shall not be entitled to recover any recompense 
for any damage sustained by his vessel in the collision (i), unless it 
appears to the court that the circumstances justified a departure from the 
rule ; and in case of damage to person or property from non-observance of 
any rule, the same shall be deemed (s. 299) to have been occasioned by 
the default of the master, or person having charge of the vessel, unless it 
appears to the court that the circumstances justified a departure from the 
rule. 

The old rule of the Admiralty court, therefore, that in case of mutual 
blame, the damage shall be divided, has been superseded by the provisions 
of this statute {k). 

Notwithstanding this statute, and the Admiralty regulations founded 
thereon, persons, in navigating their vessels, are still bound to keep a 
good look-out, just as they were before these regulations were made ; and 
if it could clearly be made out that a vessel, having no light, had been 
run down by another vessel, from sheer carelessness and negligence in not 
keeping a good look-out, the owners of such vessel would have a right to 

(h) Cope V. Doherty y 4 K. & J. 367 ; 27 Jamety ] Swabey, 60. 

Law, J., Ch. 600. (i?) Lawson v. Carr, 10 Moore, F. C. C. 

(i) Dowell ▼. Oen, 8t, Nap, Co,, 5 EIL 162. 

& BL 105.; 26 Law, J., Q. B. 59. The 
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compensation from the wrongdoers (J). Although the damage resulting 
from a collision may be greatly increased by some neglect or default on 
the part of the plaintiff, yet if the plaintiff’s neglect has not caused or con- 
tributed to the collision, he is not thereby precluded from recovering 
damages (m) ; but if the fault of the plaintiff himself is the proximate 
cause of the collision he cannot recover : if it is only remotely connected 
with the accident, then the question is, whether the defendant, by ordinary 
care, might have avoided the accident, and if he might, the plaintiff is 
entitled to recover (n). 

A Queen’s officer, stationed on board ship to do his duty there, toge- 
ther with others equally appointed, and stationed there by the same 
authority to do their several duties, is not responsible in damages for 
injuries occasioned by the negligence of his subordinate officers in carrying 
into effect the orders given by him in di6chai:ge of his publick duty. 
Therefore, the captain of a sloop-of-war is not answerable for damage done 
by her in running down another vessel during the watch of the lieutenant 
who was upon the deck, and had the actual direction and management of 
the steering and navigating of the sloop at the time (o). 

The mere fact of a ship being chartered and employed by the govern- 
ment as an armed vessel, and having a commander of the navy on board, 
under whose orders the vessel is navigated, will not exempt the ship- 
owners from responsibility for injuries occasioned by the negligence of a 
master and crow shipped on board, and paid by them (p). But no action 
is maintainable against the owners of a transport in the employ of govern- 
ment for damage done in the careful and proper execution of the orders of. 
a government officer, under whose command the vessel was at the time of 
the accident, unless the order was only meant to apply to a particular 
state of circumstances, and to leave a certain discretion in the master of 
the transport, and the circumstances change, and the master carelessly 
and imprudently fails to direct his conduct in accordance with the altered 
oircumstances^and the requirements of good seamanship (q). 

Negligence of masters and employers causing injury to their servants . — 
Every workman who engages in a dangerous employment takes it, as we 
have seen (ante, p. 93), with all its ordinary risks. The master is bound 
to provide for the safety of his servant in the course of his emplo 3 rment, to 
the best of his judgment (r) ; but the law does not impose upon the 
master the obligation of tddng more care of the servant than he may be 

({) Jlforriton v. Qen. 8Uam Nav. Co., 8 (o) Nicholson v. Mouncey, 15 East, 884. 

Exoh. 738. (p) Fleicher v. Braddick, 2 N. R. 182, 

(m) Oreenland v. Chaplin, 5 Exoh. 247. Best, J., Scott v. Scott, 2 Stark. 438. 

(a) IVff V. Wdrman, 2 C. B., N. S. (o) Hodglnnsony. Fernie, 2 S. 

740; 20 Xaw, J., C. P. 363. The Vivid, 413 ; 26 Law, J., C. P. 219. 

1 Swabey, 88. . (r) Paterson v. WaUace, 1 Maeq. 751. 
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reasonably expected to take of himself. The serrant is not bound to risk 
his safety in the service of his masteri an<f may, if he thinks fit, decline 
any service in which he reasoni^bly apprehends injury to himself; and in 
most of the cases in which danger may be incurred, he is just as likely to 
be acquainted with the probability and extent of it as the master. The 
master, therefore, is hot responsible for injuries sustained by his servant 
through the viciousness of the horse which the servant is employed to 
groom, or through the breaking down of a van or carriage in which the 
servant is directed by the master to ride or drive, or from the employer’s 
keeping an insufficient staff of servants for the performance of the work he 
has to do (s), or through the use of dangerous machinery, with the use of 
which •the servant is, or professes to be, acquainted, and which he has 
voluntarily undertaken to use (£), or for the dangers attendant upon the 
mounting of scafiblds, which the workman has voluntarily undertaken to 
mount with as much knowledge of the attendant risk as the person who 
employs him (u). 

Where the master’s coach broke down through the negligence of a 
coachmaker who had contracted with the master to furnish the latter with 
sound roadworthy coaches, and repair them, and keep them in good work- 
ing order, and the coachman was mdtilated and maimed for life, it was 
held that he had no remedy for the injury. The law does not permit him 
to recover damages from his own master and^omployer. Neither can ho 
sue the coachmaker whose negligence occasioned the injury. << It is no 
doubt a hardship upon the plaintiff,” observes Kolfe, B. “ to be without a 
remedy, but by that consideration we ought not to be infiuenced ” (a;). 

The master is bound, as we have seen (ante, pp. 92, 93) to protect his 
servant from latent dangers on the master’s premises, known to the latter 
and not known to the servant. If a man employs ignorant, inexperienced 
workmen in dangerous employments, and exposes them improperly to 
risks, of which he is cognizant, and which are not known to the ignorant 
workman, he will be liable for the consequences of his misconduct (y). 
And where rules are framed by employers for the purpose of regulating 
the management and exercise of a dangerous employment, and these rules 
are carelessly or improperly framed, so as to cause dangers and risks, 
which might be guarded against and prevented by proper rules carefully 
prepared, the employers will be responsible for the consequences of their 
negligence (r). Where statutory regulations exist for the management 

(t) Skipp V. East. Co. Rail. Co., 0 Exch. (if) WitUerboiiom ▼. Wright, 10 M. St W. 

223. 116. Prieatleg v. Fowler^ 3 M. Sc W. 6. 

(t) Egnen v. Leach, 26 Law, J., Exoh. (y) BarionekiU Coal Co. y. Reid, 3 
221. Matsq. 296. 

(«) Auop V. raie«, 2 H. N. 770 ; 27 (r) Vou v. Lome. A York Rail. Co., 

Law, J., Ezeh. 166. OriJUht v. Qidlow, ante, p. 98. 
ib. 404. • 
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of a colliery, and securing the safety of the workmen, and these rules are 
culpably neglected with the knowledge of the owner of the mine, the 
latter will be responsible for the consequences of his neglect of duty, 
unless the party injured has brought the mischief upon himself by his 
own negligence (a). 

Injuries to one fellow-aervant from the negligence oj another felUno-eervant 
in the same employment — Where sereral servants are employed by the 
same master in one common employment, the master is not responsible 
for injury resulting to one of them from the negligence of another, 
provided the master has taken due care not to expose his servant to 
unreasonable risks (Jb\ and has been guilty of no want of care in the 
selection of proper servants (c). Tlie principle laid down is, that a 
servant, when he engages to serve a master, undertakes, as between him 
and his master, to run all the ordinary risk of the service ; and this 
includes the risk of negligence on the part of a fellow-servant whenever 
he is acting in discharge of his duty as servant of him who is the common 
master of both. Tlius it has been held that a railway company is not 
responsible for an injury occasioned to one of their own servants by a 
collision on their railway, caused by the negligence of another of their 
servants, in respect of which injury they would undoubtedly have been 
liable if the party injured had been a stranger travelling as a passenger 
for hire. But the servants must be fellow-servants, engaged in a common 
service. It is not enough that the servant injured, and the servant 
causing the injury, should be servants of the same master ; they must be 
employed in the . same work : for if a gentleman^s coachman was to 
drive over his gamekeeper, the master would bo just as responsible as if 
the coachman had driven over a stranger (d). A sub-contractor and his 
servants engaged in doing the common work of a particular contract, 
under a contractor, are all fellow-servants, engaged in one common 
employment, though each directs and limits his attention to particular 
branches of the work, and they all are held to undertake, as between 
themselves and the contractor, to run all the ordinary known risks of the 
service, including the risk of negligence of the other servants engaged in 
discharging the work of their common employer (e). 

Injuries to volunteers who come forward to assist gratuitously in work of a 
dangerous nature, — If a person comes forward as a volunteer, and offers to 
assist servants engaged in a difficult or dangerous work, and the volunteer 
gets injured through the negligence of one of the servants, the employer 

^ (a) Senior v. Ward, 98 Law, J., Q. B. (c) Tarrant v. Webb, 18 0. B. 805. 

189; and see ante, pp. 99^90. (d) Ld. Cranworth, SartomhiU Coat 

(5) Hntehineon v. York, dr. Hail, Co,^ Co, v. Heid, 3 Macq. 294, 307. 

5 Exch. 858. ITimfl v. Fox, 1 1 Exch. (e) WutyeH v. Fox, 11 Exch. 882 ; 20 
887 ; 25 Law, J., Exch. 188. Law, J., Exch. 198. 
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is not responsiblo for the injury; for a person, by yolnnteering his 
services, cannot have any greater rights, or impose any greater duties on 
the employer, than would have existed if he had been a hired ser- 
vant (/). 

Effect of the injury having been occaeioned by the negligmce or default of 
the plaintiff himself as well as by the negl^ence of the defendant— K plaintiff 
cannot recover damages if, but for his own negligence, or that of the 
person who represents him, the accident would not have happened, though 
there was negligence on the part of the defendant (^), for the plaintiff 
cannot complain of an injury which his own negligence and want of care 
has contributed to bring upon him (h). “ If,** observes Domat, “ any 

one goes across a publick cricket-ground whilst people are playing there, 
and the ball, being struck, chances to hurt him, the injury is to be 
imputed to the imprudence of the person who sought out the danger, and 
not to the innocent striker of the ball** (t). Where the plaintiff and 
defendant, being jointly interested in the pulling down and rebuilding of 
a party-wall between their respective houses, each appointed an agent to 
superintend the execution of the work, and the work was negligently 
done, and the plaintiff’s house was much injured from the want of proper 
support during the execution of the work, it was held that he could not 
maintain an action for damages against the defendant, as the blame was 
the common blame of both. Bince the wall,** observes Lord Ellen- 
borough, ** was taken down by both, neither could impute negligence to 
the other** (k). If an obstruction has been negligently placed in a 
publick thoroughfare by the defendant, and the plaintiff has ridden 
against it, he cannot recover damages from the defendant if it appears 
tliat he was riding at an improper pace, or was intoxicated, and could 
have avoided the obstruction if he had ridden with reasonable and 
ordinary care (Z). If the risk is obvious, the plaintiff ought not to incur 
it (m), but should proceed to remove the obstruction (ante, p. 101), or 
take legal proceedings for its removal, and for the recoveiy of the 
damages he has sustained by being deprived of the use of the tho- 
roughfare. 

If a rule established for securing the safety of workmen in a dan- 
gerous employment is habitually violated, to the knowledge of the 
workman himself, the latter has no ground to recover damages from 


(/) ▼. Jfid. Bail Co., 1 H. A; N. 

778 ; 26 Law, J., Exch. 173. 

(g) WaUe t. North^Eati, Bail. Co., 27 
Law, J., Q. B. 417. Tuff v. ITarman, 

27 Law, J., Exch. 322. Senior v. Ward, 

28 ib. Q. B. 139. 

(h) Jervia, C. J., Afartim v. Ot. North. 


Bait Co., 16 C. B. 102. Wiae v. Gt Weet. 
Bail. Co., 1 H. & N. 63 ; 20 Law, J., 
Exch. 261. 

(i) Domat, liv. 2, tit. 8, s. 4. 

(k) HiU V. Warren, 2 Stark. 378. 

(Z) BuUerfeldr.Forretter,llEast,eO. 
(m) Clagarde v. Dethick, 12 Q. £. 446. 
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the employer for injnries sustained from the non-observance of the 
rule (n). 

Negligence on the part of the plaintiff forming no impediment to an action 
for damages. — Negligence or misconduct, on the part of the plaintiff 
himself, does not prevent him from recovering damages in those cases 
where the negligence or misconduct has not been an immediate co- 
operative cause of the injuiy of which he complains (o). Thus, where 
the plaintiff improperly left his donkey .in a publick highway, tied 
together by the fore-feet, and the defendant carelessly drove over, and 
killed the ass with his horses and waggon in broad daylight, the animal 
being unable to get out of the way of the waggon, it was held that the 
misconduct of the plaintiff, in leaving the ass in the highway, was no 
answer to the action ; for, although the ass might have been wrongfully 
there, still the defendant was bound to go along the road with care, and 
at such a pace as would be likely to prevent mischief. Were this not 
so, a man might justify the driving over goods left in a publick highway, 
or even over a man lying asleep there, or the. purposely running against a 
carriage going on the wrong side of the road’* (/>). 

Where the defendant left his horse and cart unattended in the street, 
and some little children indulged their natural instinct for play and 
mischief by climbing into the cart, and whilst one boy was on the wheel 
another boy set the horse and cart in motion, and crushed the leg of the 
climbing boy, it was held that the misconduct of the latter, in trespassing 
upon the cart, and so contributing to the mischief, did not preclude him 
from recovering damages for the injury. ** The blameable carelessness 
of the defendant's servant," observes Lord Denman, ** in leaving the 
horse and cart unattended, having tempted the child, he ought not to 
reproach the child with yielding to that temptation. The defendant has 
been deficient in ordinary care ; the child, acting without prudence or 
thought, has, however, shown these qualities in as n great a degree as he 
could be expected to possess them. His misconduct bears no proportion 
to that of the defendant, which produced it" (g). 

But if a person of full age and mature judgment gets up into the 
defendant's cart, without any right so to do, and sustains an injury from 
the negligence of the defendant's servant, the party so trespassing is 
precluded from recovering damages from the defendant (r). 

(y injurieefrom the negligence of skilled workmen and pro fesswnal men . — 
It 18 the duty of every workman who undertakes the performance of work 

(a) Senior v. YTortf, 28 Law, J., Q. B. Mayor of Cokhettery. Brooke^ 7 Q. B. 876. 

188 ; 88 Jar. 178. (9) Lynch v. NnnKn, 1 Q. B. 88. 

(o) QroenUmd v. CAaaliii, 5 Each. 848. (r) Lygo v. NewMd, 8 Exdi. 806 ; 23 

(p) IhvU§ T. Mann, 10 M. & W. 548. Law, J., Eroh. 108. 
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to execute it with care and diligence, and with the ordinary amount of 
skill and knowledge incident to his particular craft, art, or profession. 
If a caipenter undertakes to roof a ham, or build a shed, and employs 
defectiye materials, or does his work so negligently and unskilfully that 
the roof, when finished, will not keep out the rain, he is responsible in 
damages to his employer (s). If a builder undertakes to build a house, 
and builds it out of the perpendicular, or neglects to examine the ground 
and secure proper foundations for the building, and constructs the walls 
so carelessly and negligently that a settlement and cracks make their 
appearance, and the structure becomes a dangerous nuisance, the builder 
is responsible in damages for negligence {t). The degree of skill and 
diligence which is required, from the workman depends upon the nature 
and extent of his publick profession, and rises in proportion to the yalue, 
the delicacy, and the beauty of the work he undertakes to execute, and 
the fragility and brittleness of the materials intrusted to him to work 
upon (u). Clock-makers, jewellers, opticians, and all kinds of skilled 
workmen, and all persons belonging to the learped professions, are re- 
sponsible in damages if they profess to accomplish more than they are 
able to perform, and undertake works of skill without being possessed of 
sufficient skill, or apply less than the occasion requires (a;), “ Eycry 

person,” observes Tindal, C. J., who enters into a learned profession 
undertakes to bring to the exercise of it a reasonable degree of care and 
skill. He does not undertake, if he Is an attorney, that at all eyents you 
shall gain your cause ; nor does a surgeon impliedly undertake that he 
will perform a cure, nor does he undertake to use the highest possible 
degree of skill, but he undertakes to bring a fair and competent degree of 
skill ”(y). 

Injuries from the negligence of attorrties and solicitors, — Every client has 
a right to the exercise, on the part of his attorney, of care and diligence 
in the execution oPthe business intnisted to him, and to a fair average 
amount of professional skill and knowledge; and if attornies have not as 
much of these qualities as they ought to possess, or if, having them, they 
have neglected to employ them, the law makes them responsible for the 
loss which has accrued to their clients from their deficiencies (z). It is 
the duty of every attorney and solicitor to act with fidelity to his client, 

(<) Broom v. BaviSf cited BatUn v. (if) Addison on Contraots, 4th edit, 
Butler^ 7 East, 470 n. Jfonejfponnjf v. p. 468. 

Hartlandj 2 C. & P. 378. (x) Seare v. Prentice^ 6 East, 302 * Sla- 

(I) Harman v. Cornelius, 5 0. B., X. S. Ur ▼. Baker, 2 Wils. 850. 

236 ; 28 Lav. J., C. P. 88. Farnsworth (y) Lanphier v. Phipcs, 8 G. & P. 470. 

y. Garrard, 1 Campb. 30. Duncan v. Hancke v. Hooper, 7 O. & P. 81. 

JBUtndelL 3 Stark. 7, 3funro v. Butt, 8 (z) Hart v. Frame, 6 Cl. & Fin. 200. 

EU. & BL 738; 22 Jur. 731. WUUams BusseU v. Pahner, 2 Wils. 325. 

V. Fitzmaurice, 3 H. d; N. 844. 
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and to keep the secrets of the latter; for if a man, being intmsted in 
his profession, deceive him vrho intrusted him, or if a man retained of 
counsel become afterward of counsel with the other party in the same 
cause, or discover the evidence or secrets of the cause ; or if an attorney 
act deceptive, to the prejudice of his client, or make default by collusion 
with others, whereby his client is injured, an action lies for damages*' (a). 
If an attorney, when his client's deeds are put into his hands, for the 
purpose of raising money, discloses defects of title to the person who was 
about to lend, and the client sustains damage therefrom, the attorney 
is responsible for neglect of duty, and cannot shelter himself from the 
consequences by showing that he was also employed on the part of the 
proposed lender, and was actuated by a sense of justice towards him ; for 
whenever an attorney finds that he has a conflicting duty to discharge 
towards his several clients, he must at once withdraw from the incon- 
sistent employment, and decline to act in the matter. Whenever the 
attorney has his client's title-deeds put into his hands for any purpose 
whatever, he is to consider his lips sealed with a sacred silence as to 
the whole of their contents” (6). 

It is also the duty of every attorney, by reason of the emolument he 
receives for the exercise of his professional skill, to take care that his 
client does not enter into any covenant or stipulation that may expose 
him to a larger responsibility than the nature of the business he is 
instructed to transact may, in the ordinary course of practice, require. 
If the stipulations arc more onerous in their consequences than usual, 
the matter should be fully explained to the client, and the unusual 
extent of liability be made known to him (c). 

If an attorney conducting a suit neglects to comply with the practice 
or orders of the court, and neglects to take some necessary step in the 
cause, by means whereof all the previous proceedings become useless, he 
will be responsible in damages to his client (cf). %nd the same con- 
sequences follow if ho brings an action for his client, within a limited 
jurisdiction, on a cause of action manifestly arising out of the juris- 
diction (e), or negligently suffers judgment to go by default when he is 
retained to defend an action (/); or 'fails to instruct counsel properly, 
and to deliver briefs in sufficient time to enable his counsel 'effectively to 
perform the duty intrusted to him ; or if he is not present in person, or 
by his agent, at the trial, to see that the witnesses are forthcoming when 

(a) Com. Dig., Actum on the Ca$e for (rf) Bracey v. Carter^ 13 Ad. & E. 873. 

J>teeU, AS. FrankUind v. Cole, 2 Cr. & J. 590. BUt 

(b) Tindal, C. J., Taylor v. Blaeklow, v. Yalden, 4 Burr. 2063. 

8 Bing. N. C. 285. {e) WiUiam v. Gibbs, 6 N. & M. 788. 

(c) Btmmofd v. VuHhome, 4 M. & So. (/) Qodefroy v. Jay, b M. A V. 297; 

376; 10 Bing. 491, 7 Bing. 419. 
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called upon (p). When present at the trial, it is the duty of the attorney 
not to suffer the to be called on, unless he has previously ascertained 
that all the necessary witnesses are in attendance (A); but he is not 
bound to search after his counsel, nor is he answerable for the non- 
attendance or neglect of the latter (t). If he has received instructions 
from his client not to compromise an action ho is retained to prosecute, 
he will be guilty of a breach of duty if he does compromise, and cannot 
shelter himself from an action by showing that it was done under the 
advice of counsel (X;), although that circumstance might go in reduction 
of damages. 

It would be extremely diffidhlt,** observes Tindal, C. J., to define 
the exact amount of skill and diligence which an attorney undertakes to 
furnish in the conduct of a cause. The cases, however, appear to establish, 
in general, that he is liable for the consequences of ignorance or non- 
observance of the rules of practice of his court, for the want of care in 
the preparation of the cause for trial, or of attendance thereon with his 
witnesses, and for the mismanagement of so much of the conduct of a 
cause as is usually and ordinarily allotted to his department of the 
profession ; but he is not answerable for error in judgment upon points 
of new occurrence, or of nice or doubtful construction, or of such as 
are usually intrusted to men in the higher branch of the profession of 
the law, unless he has thought fit to act upon his own judgment and 
opinion respecting matters which ought to have been laid before 
counser' (/). 

If an attorney is employed to investigate the title to an estate, or to 
seek out an eligible investment, and obtain good security for money 
advanced, and the title is obviously defective, or the security is manifestly 
bad or insufficient, the attorney will be responsible in damages for ne- 
gligence (m). He ^ not justified in relying upon an extract from a will 
furnished to him ny his client, unless the latter agrees to take the 
entire responsibility upon himself; but he ought to search for and 
examine the original will (n). If he relies upon his own judgment and 
opinion as to the interpretation and legal operation of deeds and convey- 
ances, he does so at his peril. If he draws a wrong conclusion from 


(g) Hawkins v. Harwood^ 4 Exch. 506 ; 
19 Law, J., Exch. 33. Dt Eoufigng v. 
Peale, 3 Taunt. 483. Swannell v. ElUs, 
8 Moore, 340 ; ] Bing. 347. 

(A) Reece v. Rigby, 4 B. Sc Aid. 202. 

(1) Lowry v. Ouiltiford, 5 G. ds P. 234. 
(k) Fray v. VouUs, 28 Law, J., Q. B. 

232; S3 Law, T. R. 133. 

(2) Godefroy v. DaJUon, 6 Bing. 468. 
Punes V. iind/eUy 12 C3. it Fin. 98. 


Shikock V. Passman, 7 C. 4; P. 292. 
Kemg v. Rwi, 4 B. & Ad. 431. Lang v. 
Om, 18 C. B. 610. Cox v. Leech, 1 C. B., 
N. S. 017. Ireson v. Peatman^ 3 B. dr C. 
812,813. 

(m) Knights v. Qsuirles, 4 Moore, 532 ; 
2 B. dr B. 102. Whitehead v. Chreetham, 
10 Moore, 183 ; 2 Bing. 464. Howell v. 
Young, 259. 

(ft) Wilson v. Tucker, 3 Stark. 156. 
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than, he will be responsible in damages to bis client. He ought, there- 
fore, to lay them before counsel, if be wishes to avoid the responsibility 
of acting upon bis own judgment respecting them (o). 

If, when retained by a* client who is about to advance bis money on 
the security of a mortgage, be has reason to suspect that the intended 
mortgagor has been insolvent, or in embarrassed circumstances, be will 
be responsible for a breach of duty if he neglects to make searches in the 
proper quarter to ascertain whether such intended mortgagor has ever 
taken the benefit of the Insolvent Act (p). • If he neglects to register a 
judgment, or to file a cognovit or warrant of attorney, or to file writs, and 
his client sustains damage from his ddihult, he will be responsible for the 
consequences ( 9 ). 


SECTION 11. 

OF ACTIONS FOR KBOLIOBNCR — DIRECT AND CONSEQUENTIAL INJURIES. 

Actions for compensating the families of persons killed hy negligence.— 
By the stat. 9 & 10 Viet. c. 98, reciting that no action was then main- 
tainable against a person who, by his vrrongful act, neglect, or default, 
might have caused the death of another person, it is enacted that when- 
soever the death of a person shall be caused by any wrongful act, neglect, 
or default, which, if death had not ensued, would have entitled the party 
injured to maintain an action and recover damages in respect thereof, the 
person who would have been liable if death had not ei^ued shall be liable 
to an action for damages, although the death shall hsK been caused under 
such circumstances as amount in law to felony. And (s. 2), that every 
such action shall be for the benefit of the wife, husband, parent, and child 
of the deceased person, and shall be brought by, and in the name of, his 
executor or administrator, and the damages recovered, after deducting 
certain costs, shall be divided amongst the before-mentionefi relatives, in 
such shares as the juiy by their verdict shall find and direct. But not 
menre than one action shall (s. 3) be in respect of the same subject-matter 
of complaint, and the action must be commenced within twelve calendar 
months after the death of the deceased person, and the plaintiff must 

(o) Treson v. Ptamutnf 8 B. A; G. 813 ; Q. B. 292. 

5 B. d; R. 690. (a) Hunter v. CdIdweU, 10 Q. B. 82 ; 

(p) Cooper V. atephenum^ 21 Law, J., 16 Law, J., Q. B. 274. 
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deliver (s. 4), together witih the declaratioii of his cause of action, a full 
particular of the persons on whose behalf the action is brought, and of the 
nature of the claim (r). 

Aethns at laWy and proceedings % the High Court of Admiralty for the 
recovery of compeneadou for injuries caused by negligence.— THie High Court 
of Admindty has jurisdiction over all causes of action arising from colli- 
sions between yessels caused hj negligence either in a port or riyer, or on 
the British seas or high seas (s). The proceeding in the Court of Admi- 
ralty is an action in rm, the first step in the process being a seizure of the 
delinquent ship, which is impounded and detained to answer the plaintiff’s 
claim. The Trinity Masters attend to assist the court, and this has- been 
thought to make it a desirable tribunal for the trial of causes involying 
questions of nautical skill and science (<). 

By the Mercantile Shipping Act, 1854 (17 & 18 Viet. c. 104), it is 
enacted (s. 512) that in cases where loss of Ife or personal injury has 
occurred by any accident, in respect of which the shipowner is, or is 
alleged to be, liable in damages, no person shall be entitled to bring an 
action until the completion of any inquiry^tbat may be instituted by the 
Board of Trade, or until the Board of Trade has refused to institute an 
inquiry ; and the Board of Trade is to be deemed to have refused when- 
eyer notice has been seryed on it by any person of his desire to bring an 
action, and no inquiry is instituted by the Board for one month after 
service of the notice. And, after the completion of such inquiry, if any 
person injured estimates the damage at a greater sum than the statutory 
amount, or the amount accepted by the Board, by way of compensation, 
such party may, subject to the limitations and restrictions there proyided, 
bring an action for damages (ante, pp. 244-246). 

Joint and separate rights of action . — ^When there are seycral joint- 
owners of a chattel ^ich has been damaged or destroyed by negligence, 
all should be joine(As plaintiffs ; and if they are not so joined, the de- 
fendant may object to the non-joinder, in order that he may not be 
harassed by several Mtions for the same cause («). Where two persona 
were owners of a ship in unequal proportions as tenants-in-common, Addison 
being the owner of a fourth part, and the plaintiff of the remaining three- 
fourths, and the former brought an action against the defendants, the 
owners of another ship, for wrongfully running down and injuring the 
yessel in which the plaintiff was interested, and the defendants omitted to 
plead the non-joinder of the other part-owner in abatement, and the 

m 

(r) Duckworth v. Johnton, 4 H. 4; N. (0 The Anne if Mary^ 2 W. Bob. 126; 
0d3. and see 23 Jur. part 2, 483. 

(«) 4 Instit c. 22; 7 & 8 Viet e. 2; 3 (u) Ante, pp. 10, 106; post, ch. 10. 

A 4 Viet c. 65. 
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plainly had judgment, and obtained full satisfaction for all the damage 
that he had sustained to his share of the ship, and afterwards the owner 
of the remaining three-fourths of the ship sued the defendants for the 
•damage he had sustained, and the defendants pleaded the non-joinder of 
the other part-owner in abatement, and the plaintiff then set forth in his 
replication the proceedings in the former action, it was held that as the 
other part-owner had already received satisfaction, he could not be entitled 
to any part of the damages to be recovered in that action, and that he 
need not, consequently, be joined as a plaintiff (*)• 

Parties to be made defe/ndants — Maeter and servant. — The party himself , 
who actually inflicts the injury through his own negligence, is of course 
always responsible for the injurious consequences of his default. Those,’* 
observes Domat, who construct works, or who do any other thing from 
whence may ensue damage to others, will be answerable for that damage, 
if they have not taken the necessary precautions to prevent it. Thus 
masons, carpenters, and others, who carry materials up their scaffolds, and 
those who, from the top of a tree, cut down the branches thereof, must 
give timely warning to all persons likely to be endangered by their pro- 
ceedings, and will be answerable in damages if they neglect so to do (y) ; 
but as these parties are generally acting under the directions of some 
master and employer, and are unable themselves to make compensation in 
damages to the parties injured, the law properly holds the master and 
employer responsible for the act of his servant, whether the work is done 
by a domestic servant or day-labourer, or by a person who works by the 
job or piece, and contracts to do the work for a specific sum {z)\ provided 
always, that the workman is an ordinary labourer, personally engaged in 
the execution of the work acting under the control of the employer, and 
not a contractor exercising an independent employment, and selecting his 
own servants and workmen for the performance of the work (a). 

If the person for whom the work is done selects^he servant who is to 
do it, that will not relieve the master of such servant from liability for his 
negligence {b). 

A servant who merely hires labourers for the performance of the 
master's work, is not answerable for the negligence of such fellow-servants, 
or for injuries inflicted by them in the course of their employment. Thus 
a gardener, or a steward, who employs labourers under him to do his 
master's work, is not answerable for the defaults or improper conduct of 
such labourers causing damage to a third party. In such cases the action 

(*) Sedgworth v. Overend, 7 T. R. 280. (a) Sadler v. Henlock, 4 EU. A Bl. 578 ; 

Bloxom V. Hubbard, 5 East, 420. 24 Law, J., Q. B. 138. 

(y) Domat, liv. 2, tit. 8, s. 4. (6) Holmes v. Onion, 2 C. B., N. S. 7tt0 ; 

(if) Ante, pp. 159, 241. Birket v. 26 Law, J,, C. P. 268. 

June. Bail. Co., 4 Exch. 187. 
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must tttber brought against the hand oonunitting the injury, or against 
the owner for whom the act was done (c), or against both the one and the 
other jointly (d). 

Where the lessee of a ferry hired of the defendants a steamer, with a 
crew, for the day, to carry his passengers, it was held that the defendants 
were liable for injuries caused to the passengers by the negligence of the 
crew, who were the senrants of the defendants, although the passengers 
contracted with the lessee of the feny for conveyance in the steamboat, 
and paid their fares to such lessee (e). 

The liability of any one other than the party actually doing the act 
from whence the injury results, proceeds on the maxim facU per alium 
facit per se. The employer has the selection of the party employed, and it 
is reasonable that he who has made choice of an unskilful or careless person 
to execute his orders, should be responsible for any injury resulting from 
the want of skill or want of care of the person employed ; but neither the 
principle of the rule nor the rule itself can apply to a case where the party 
sought to be charged does not stand in the character of employer to the 
party by whose negligent act the injury has been occasioned (/). 

The master is not relieved from his responsibility for the wrongful act 
of his servant whilst doing his master's work, merely because an Act of 
Parliament has limited and controlled the choice of the master in the 
selection of his servants, and has compelled him to choose from a particular 
class of skilled or educated persons, supposed to be peculiarly fitted for the 
performance of the duties intrusted to them to discharge (p). 

The general rule is, that the party injured by the negligence of 
another cannot go beyond the party who actually did the injury, unless he 
can establish that the latter stood in the relation of a servant to the 
defendant, or that the injury was the natural result of the orders given by 
the latter, and that those orders could not be carried into effect without 
causing the mischief. There are two classes of cases: the first, where the 
act is done under the order of the employer, and the order cannot be 
obeyed without doing what is complained of ; the second, where the 
improper mode of doing what might be rightly done occasions the 
mischief. 

Endeavours have been made to hold all parties liable from whom the 
act ultimately originates ; but it has been holden, that if the act ordered 
to be done can be lawfully done without injury to others, the act of the 
person personally engaged in doing the mischief is not the act of the 

(c) Sione^. Oariwr^Ai, 0 T. B. 411. (/) JteMHe v. Ltmd*A North We^ Bail. 

(d) lPtkoav.Pefo,6Moore,4e. Co., 4 Exch. 255. 

(tf) V, 28 Law, J., Q. B. (p) Martia ▼. Temp&Uy, 4 Q. B. 208. 

52. 
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pmoA wbo set him in motion^ laaHim the rdetioiiBlup of mester end' 
eerraot ean be establiabed between them. 

Contractor and 9u5con(raefor.-« Although, therefore, a perBon hae 
. or4er6d or directed a particular thing to be done, yet if he does not employ 
hie own aerranta and workmen to do it, bnt intrasta the execntion of the 
,work to a peraon who e^rciaes an independent employment, and has the 
immediate dominion and control orer the workmen engaged in the work, he 
ia not responaible for injoriea done to third partiea from the negligent 
execution of the work (A), unlesa a nuiaanoe ia thereby created and con- 
tinued on hia own premiaea (ante, p. 106). Thua, where a batcher 
employed a lioenaed drorer in the way of hia ordinary calling to drive a 
bullock from Smithfield to the batcher*a alaughter-houae, and the drover 
negligently aent an inexperienced boy with the bullock, who drove the 
beast into the plaintiff's show-room, where it broke several marble diimney- 
piecea, it was held that the butcher was not answerable for the damage (i). 
And where a company, empowered by Act of Parliament to construct a 
railway, contracted under seal with certain persona to make a portion of 
the line, and by the contract regeryed to themselvea the power of dismiss- 
ing any of the contractors' workmen for incompetence, and the workmen, 
in constructing a bridge over a highway, negligently caused the death of 
a person passing beneath along the highway, by allowing a stone to fall 
upon him, it was held in an action against the company by the admini- 
stratrix of the deceased that they were not liable (k). But where the 
defendants, who were occupiers of a bonded wardkouse in Liverpool, 
employed a master-porter for the purpose of removing some barrels of 
flour from their warehouse and lowering them into a cart, and the master- 
porter used his own tackle, and brought and paid his own men; and, 
through the negligence of the men or the insufficiency of the tackle, one 
of the barrels slipped from the tackle whilst it was being lowered into the 
cart, and fell upon the plaintiff and injured him, it was held that the 
defendants were responsible for the injury (/). Here the work, it has been 
observed, was in effect done by the defendants themselves at their own 
warehouse, the workmen, though engaged by the master-porter, being under 
the control of the defendants, and acting substantially as their servants (ui). 

Negligence of servants working under contractors and svhcontractors . — 
Where work which can lawfully be done without injury to others is placed 
in the hands of a contractor, who selects his own workmen and servants 
for the performance of the work, and directs the manner of doing it, 

(A) i7ifiAg«rtaMiv.PanoiM,12C. B.804. (|) MtmdSemfm v. Murray^ 8 Ad. A £• 

(i) MilUgum v. Wedye, 4 Ad. A £. 737. 109. 

(A) ihvdie V. Xead. A iST, W. JMl. Co., (m) Beaman, C. J., 12 Ad. A E. 741 ; 

4 £xeh. 24A and see ante, pp. 100-108. 
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eiercising bis own jndgment in 'Smt nmtferi and liaving tbe immediate 
control orer the wofitnieni snob conferaoior^ arid not tiie {terson who employs 
him, is the party responsible for iidnriea to strangers £rom the negligent 
execntion of the work (n). And if the work is done under the immediate 
control and superintendence of a subcontractor, then the latto is the party 
responsible for any wrong done by the workmen he employs in the 
execution of the work. It must not be understood, however, that a con- 
tractor cannot become liable for the negligence of his subcontractor. If 
the contractor personally interferes and gives directions to the latter, or 
to the workmen employed by him, he would be responsible for the orders 
given, but he cannot be charged simply on the ground of his filling the 
character of contractor (o). 

Where a builder had contracted with the committee of a club to make 
alterations and improvements in the club-house, and prepare and fix the 
necessary gas-fittings, and the bnilder made a subcontract with a gas- 
fitter to do this latter portion of the work, and the gas-fitter’s workmen 
allowed the gas to escape and cause an explosion which injured the butler 
of the club and his wife, it was held that the gas-fitter, and not the 
builder, was liable for the negligence (/>). 

Voluntary anti involuntary trespasaes^IHrect and consequerdkd n^riea. 
— If w squib is thrown amongst a crowd in a public place, and is then 
tossed from one person to another, the first thrower, and all who have 
tossed the squib otherwise than in pure self-defence, arc responsible for 
the injury it occasions (q). ** If I ride upon a hoTKe, and J. S. whips the 
horse so that he runs away with me and runs over any other person, he 
who whipped the horse is guilty of the battery, and not me. But if I, by 
spurring, was the cause of such accident, then am I guilty. In the same 
manner, if A takes the hand of B, and with it strikes C, A is the tres- 
passer and not B ” (r). 

If,” observes Lord Denman, I am guilty of negligence in leaving 
anything dangerous in a place where I know it to be extremely probable 
that some other person will unjustifiably set it in motion to the injury of a 
third party, and if that injury should be so brought about, the sufferer 
may have redress by action against both or either of the two, but unques- 
tionably against the first. If, for example, a gamekeeper, returning from 
his daily exercise, should rear his loaded gnu against a wall in the play- 
ground of school-boys, and one of these should playfully point the gun at 
a schoolfellow, and fire it off and maim him, the gamekeeper must 

(n) Steel v. S. E. R. Co., 16 <3. 6. (y) Bapotm y. OvHii, 0 M. ds W. 710. 

050. iq) SeoU V. Shopherd, 3 Wils. 408« 

(o) Overton v. Freeman, 11 0. B. 873 ; (r) Oibbone t. Pem^, 1 LA Bayin. 38» 

31 Law, J.;c. P. 52. Bar. Abr. TantTASi, B. 2. 
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answer in damages to the wounded party ” (s). If a horse and cart are 
left standing in the street without any person to watch them, and a person 
strikes the horse and causes it to back against a shop-window, the owner 
is liable for the damages, for he must, as we have seen, take the risk of 
all the consequences that result from the horse being left unattended (0* 
In such a case the owner, who has left his cart unattended, and the person 
who struck the horse, are both liable for the injury (t). 

** If I deliver my horse to a smith to shoe, and he delivers him to 
another smith, who pricks him, I may have an action on the case against 
the latter, though 1 did not deliver the horse to him. So, if I deliver goods 
to A, who delivers them to B, to keep to the use of A, and A wastes these 
goods, I may have an action on the case against B, though I did not 
deliver the goods to him ” (u). 

Joint and separate liabilities, — If several co-proprietors of a 8tageH;oach 
intrust the driving of the coach to one of them, all will be responsible for 
injuries caused by his negligent driving (:r). And if two omnibuses are 
racing, and one of them runs over a man who is crossing the road and has 
not time to get out of the way, the injured party has a remedy against 
the proprietor of either omnibus (y). 

Declarations for injuries from negligence must set forth either an injury 
to the property or to the person of the plaintiff, or to both. If the injury 
is an injury to goods and chattels, the declaration must allege them to be 
the goods and chattels of the plaintiff ; for if there is no averment to this 
effect, and nothing on the record to show the plaintiff’s right or title to 
the chattels or to the possession of them, there is no cause of action {£), 
The declaration for an injury to a ship or carriage through the negligent 
management of another ship or carriage by the defendant or his servants, 
should set forth the plaintiff’s possession of his ship in a certain river or 
of his carriage on a certain highway, and the defendant’s possession of 
another ship in the same river or of another carriage on the same high- 
way, and that the defendant navigated his ship or drove his carriage in so 
negligent a manner, that the ship or carriage, through his carelessness and 
mismanagement, ran foul of the plaintiffs ship or carriage, and injured 
the same, and wetted and spoiled divers goods and chattels in the said 
ship, and caused the plaintiff to incur ^eat expenses in repairing, &c., and 
caused the plaintiff to be deprived of the use of his ship, &c., and to lose 
ihe profits of a voyage, concluding with a claim of damages (a). 

If the plaintiff complains of an injury to the person, the declaration 

(f) Zg|ne^ v. JVirrrfiii, 1 Q. B. 36. (y) Cresswell, J., 8 C. B. 121. 

<0 ▼. 6 C. 4b P. 192. (^r) Mtehard r. Ltmg, 9 M. A; W. 660. 

(a) Roll. Abr* 90. . Loeichnum v. Afa- Forman v. Daicvt, Car. A M. 129. 
rats, 2 SUuki 611. (a) ZeoMe v. Bray, 3 East, 396. 

(a) ifeieipflT. A»alifra,4B. A Q.228. 
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will either be for an immediate injury, such an asMult (post, ch. 14) 
or trespass, or a consequential injmy, such as the breaking of the plaintiff's 
leg through the upsetting of a coach negligently driven by the de- 
fendant (6), or the loss of the plaintiff's eye through the negligence of the 
defendant in entrusting a loaded gun to the care of a young and inexperi- 
enced person, who carelessly shot off the gun pointed at the plaintiff (c). 
If the cause of action be a breach of duty, arising ex contractu^ the 
circumstances and the nature of the contract or employment creating the 
duty must be truly set forth on the face of the declaration, and be 
supported by the evidence at the trial (d). 

A declaration alleging that the plaintiff was the servant of the 
defendant, and that the defendant onlered the plaintiff to ascend and 
use certain scaffolding, <&c., well knowing it to be dangerous and unfit for 
use, and that the plaintiff, in obedience to the order of the defendant, 
used the scaffolding, &c., believing it to be safe and fit for use, and not 
knowing the contrary, and not having the same means that the plaintiff 
had of forming a correct opinion upon its sufficiency and safety, and that 
the scaffolding, <&c., by reason of its being unsafe and unfit for use, gave 
way with the plaintiff upon it, and precipitated the plaintiff upon the 
ground, d:c., discloses a good cause of action (s). 

If the plaintiff complains of injuries received by the upsetting of 
a coach in which he was riding as a passenger, the declaration should 
allege that the defendant was the proprietor of a stage-coach, and that 
the plaintiff was received by him as a passenger, to be carried safely for 
hire, and that the defendant did not take proper care in the driving and 
management of the coach, but suffered the coach to be overloaded, &c., 
stating the facts constituting the act of negligence, and the injury 
resulting to the plaintiff, and clkiming damages. 

The allegation in the declaration that the plaintiff was to be safely 
carried, does not mean that he is to be conveyed safely absolutely, like a 
bale of goods, but that he is to be carried with duo care (/). 

Of the plea of not guilty,— The plea of not guilty in actions for 
injuries, caused by the negligence of the defendants, operates as a denial 
only of the wrongful act alleged to have been committed by the defend- 
ant, and no defence other than such denial is admissible under that plea. 
All other pleas in denial must take issue on some particular matter-of- 
fact alleged in the declaration ( g). If the plaintiff complains of damage 

(6) CurtU V. JMnkwater^ 3 B. A Ad. Exeb. 325. 

169. (/) Harrit v. Cottar, 1 C. A P. 686. 

(c) IHxon V. BeU, 5 M. & S. 198. Aston v. Heaven, 2 Esp. 585. 

(d) Lopes V. Be Tattet,A Moore, 279 ; (y) Beff. Oen. Hil. Term, 10 Viet., I 

ante, p. 109. £11* A Bl., App. Ixxxi. Ixxzii. ; post, cb« 

(«) WUHiamt y. Chmgh, 27 Law, J., 20. 
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to his goods sad chattels, or personal property, through the 
H^lig^m of the defendant or his servants, the plea of not guilty q^tes 
as a denial only of the defendant’s having committed the wrong alleged 
^by damaging the goods mentioned, bnt not of the plaintifif’s property 
therein (^). The defendant cannot, therefore, under the plea of not 
guilty, show that the damaged chattel did not belong to the plaintiff, or 
that it was not in his possession at the time of the injury (t). But 
where the plaintiff’s own negligence is the immediate cause of the injury, 
or has contributed to the mischief of which he complains, the defence is 
admissible under the plea of not guilty (k). And if the injury was the 
result of an inevitable accident, and was not occasioned by any default on 
the part of the defendant, the defendant will be entitled to a verdict 
under a plea of not guilty. This has been held to be the case where a 
horse, being frightened by a clap of thunder, ran away with the defend- 
ant, and knocked down the plaintiff {l)\ also, where a horse, being 
frightened by the noisy and rapid approach of a butcher’s cart, furiously 
driven, became ungovernable, and ran against and killed another horse, 
notwithstanding all the efforts of the defendant to control the animal (m). 
But where an action was brought against the defendant for running over 
the plaintiff with a horse and cart, and breaking his leg, it was held that 
the defendant could not, under a plea of not guilty, show that there 
was no negligence on his part, but that the plaintiff accidentally slipped 
from the pavement at the moment when the cart was passing, and had so got 
his leg under the wheel. “ The authorities show,” observes Lord Denman, 
that if the accident had resulted entirely from a superior agency, that 
would have been a defence, and might have been pleaded under the 
general issue ; but a defence admitting that the injury resulted from an 
act of the defendant is not so proveable ” (n). 

JSmdence at the trial— Proof of iiegUgence,—VTooi of the commission 
by the defendant, or his servants, of the injury of which the plaintiff 
complains, very generally carries with it primd facie proof of negligence, 
and it is for the defendant to show that the injury was the result of inevit- 
able accident (ante, pp. 140, 237), or that it was occasioned by the negli- 
gence or misconduct of the plaintiff himself (ante, pp. 95, 249, 250), or by 
circumstances over which the defendant had no control (ante, pp. 238-240). 

Where an Act of Parliament directed a water-company to lay down 
pipes, with plugs in them, as safety-valves to prevent the bursting of the 

(A) Keg. Oen. Hil. Term, 10 Viet, 1 8 C. B. I ; 15 Law, J.. C. P. 801. 

Bll. is BL, App. Ixzxi. Ixxxii. (1) Oihhon v. Pepper, 2 Salk. 688 ; 

(0 Meart v. Orpipitjf, 18 Ad. de B. 878. Ld.Raym.d8. JEToil v. /kamley, 8 Q. B. 
2Vi»MiurT.I«lfe,5Biiig.N.C.«78. 8l». 

(*> BrUgt %. Onmd Jwte. BM. Co., 3 (m) 

M. & W. Mi. IToMm t. Com Co., (.) BoU y. FtmnOtt, S Q. B. Ml. 
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pipes^ ftnd the plugs were properly medoi end of proper meteriid, s^kid 
a severe frost came and prevented the plugs from acting, and the pipes 
burst and flooded the plaintiff's cellar, it was held that there was no 
evidence of negligence against the company (o). 

A declaration which charges the defendant with having negligently 
driven his cart against the plaintiff's horse, or with having so negligently 
kept his fire that it spread to and consumed the plaintiff's com, is supported 
by proof that the defendant's servant negligently drove the cart, or lighted 
and kept the fire(p), (ante, pp. 129, 159, 241). But in order to make 
the master responsible, it is not sufficient to show that his servant has 
been guilty of negligence in driving, it must be shown that the servant 
was driving at the time with the authority of the master on his business ; 
but it is not necessary to prove any express request or order by the 
master to the servant to use the master's horse or carriage. If at the 
time of the injury the servant appears to have been driving his master's 
carriage in the ordinary course of his employment, the master will be 
primd facie responsible (q). 

If the action is brought under the statute 9 & 10 Viet. c. 98, for 
compensating the families of persons killed by accident (ante, p. 254), it 
must be proved that actual pecuniary damage has been sustained by the 
relatives of the deceased person, and that the plaintiff, who sues as 
administrator, or the person for whose benefit the action is brought, had 
some pecuniary interest in the life of the person killed. It was intended 
by the act to give compensation for damage actually sustained, and not to 
enable persons to sue in respect of some imaginary damage, and so 
punish those who are guilty of negligence, by making them pay costs ; 
but the loss of anticipated benefit, founded on a reasonable and just 
expectation of pecuniary advantage derivable from the continuance of the 
life of the deceased, may be the subject-matter of damage, and a sufficient 
foundation for an action (r). 

If the plaintiff complains of a breach of duty on the part of the 
defendant, in his character of an attorney, it must be clearly shown that 
it was the duty of the defendant to do that which he is charged with 
having nej^ected. If the matter is at all left in doubt, he is clearly 
entitled to the benefit of the doubt (a). 

Proof of the ovfnerehq^ ofekaiUiU damaged by »M|^Z^e«ce.---'Where the 
plaintiffs hired a chariot for the day, appointed the coachman, and 

(o) Bl^ ▼. Birmingham WaUr Co., 11 «6 Law, J., C. P. 2S7. 

Exch. 781. (r) Jl>uckw9rth y. Johnton, 4 H. & N« 

(«) Brueker y. FrvmoHt, C T. B. 659. 669. 

TMerviUt v. 1 Ld. Raym. 264. M Ctmmn v. Vm ToU, 8 BU. A Bl. 

Croft V. AUam, 4 B. A Aid. 590. 696 ; 27 Law, J., Q. B. 1 ; ante, pp, 25K 

(f) BaUen v. Beo, 2 C. B., N. S. 613 ; 254. 
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' iwiiidi^ the horsesi it was held that they were prop^ly described as 
"owners and proprietor of the carriage in a declaration against a defendant 
for an accident arising from his servant's negligence in driving against 
the chariot (t). 

Evidence fir the defence — Qfuetum fir the jury , — If it appears that 
there was negligence on the part of the plaintiff (ante, pp. 95, 249, 250), 
as well as on the part of the defendant, the proper question for the jury is, 
whether the damage was occasioned entirely by the negligence or 
improper conduct of the defendant, or whether the plaintiff himself so far 
contributed to the misfortune by his own negligence, or want of ordinary 
and common care and caution, that, but for such negligence or want of 
ordinary care and caution on his part, the misfortune would not have 
happened. In the first case the plaintiff would be entitled to recover, in 
the latter not, as, but for his own misconduct, the misfortune would not 
have happened. Mere negligence, or want of ordinary care or caution, 
would not, however, have disentitled him to recover, unless it was such 
that, but for the negligence and want of ordinary care and caution, the 
misfortune would not have happened ; or if the defendant might, by the 
exercise of caution on his part, have avoided the consequences of the 
neglect or carelessness of the plaintiff" (u). 

In an action for damage resulting from the negligent driving of the 
defendant’s servant, the proper question for the jury is, whether at the 
time of the commission of the injuiy the servant was driving on his 
master's business and with his authority (x). 

In actions against an attorney for negligence, it is the province of the 
judge to inform the jury for what species or degree of negligence an 
attorney is properly answerable, and what duty is cast upon him by law, 
or by the practice of the court in the particular instance, and leave them 
to say whether the attorney has performed his duty; and in case of non- 
performance, whether the neglect was of that sort or degree which is 
venial or culpable in the sense of sustaining or not sustaining an 
action (y). 

Demutgee recoverable,— la cases of injuries to chattels from negligence, 
the measure of damages is the actual deterioration in the value of the 
chattel, and if the owner has been deprived of the use of the chattel, and 
has been obliged to hire another diattel, and been put to expense, and has 
sustained special damage, which is the natural and necessary result of the 
wrongful act, such damages are recoverable if claimed in the plaintiff’s 

• • (f) V. AUeomy 4 B. & Aid. 000. 26 Law, J., C. P. 285. 

(a) XVjf Y. irsniMfi, 2 C. B., N. S. 740; (y) HunUr v. CoUweU, 10 Q. B. 62 ; 

j|7 Law,?., C. P. 822 : ante, pp. 00, 240. 12 Jur, 280. 

(a) Patten v. JBm, i C. B.,1^. S. 606: 
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declaration. In an action for an injury to a horse from n^lig^nt drivii^, 
it was held that the proper measure of damages was the keep of the 
horse at a farrier's, the amount of the farrier's hill, and the difference 
between the Talue of the horse at the time of the accident and at the 
time of the commencement of the action (jr). 

Damages recoverable in respect of the negUgemt nasngabion of veseds^y-^ 
The liability of a shipowner for damage done by the negligent management 
of his vessel, causing a collision with another vessel, is, as we have seen, 
limited to the value of his vessel and freight at the time of such collision: 
and if the vessel instantly ^founders, he Is not thereby exempted from 
liability (a). The value is to be taken at the moment of collision (A). 
Where the plaintiff in consequence of the collision has been obliged to 
avail himself of the assistance of persons who demand an exorbitant sum 
for salvage, and it is reasonable and prudent to resist this demand, and 
costs arc incurred in resisting it, the plaintiff will be entitled to recover 
these costs if he claims them in his declaration as part of the 
damages (c). 

Damage0recoverable from injuries and losses through acts of msgUgmoc 
when the plaintiff is insured against loss^ or has received full indemnify under a 
contract of insumnee, — The recovery of full compensation for loss or damage 
to property under a contract with insurers, cannot be given in evidence in 
reduction of damages in an action against the wrong-doer who has done 
the mischief. The plaintiff's contract with the underwriters or insurers 
is res inter alios acta, of which the defendant who is sued for negligence 
cannot avail himself. If it were not so, the wrong-doer would take the 
benefit of a policy of insurance Without paying the premium {d), A 
plaintiff, however, who has received a full indemnity for his loss under a 
contract of insurance, and has afterwards recovered compensation in an 
action for damages against the wrong-doer, is not entitled to a double 
satisfaction, but is bound to hand over the damages to the insurer or 
underwriter, who is the party really damnified by the wrongful act (e). 

Of the damages recoverable in actions by personal representatives in cases 
of death from any wrongful act^ or from negligence, — In all actions by the 
personal representatives of persons killed by negligence brought under the 
stat. 9 ds 10 Viet. c. 93 (ante, p. 254), to recover damages proportioned 
to the injury resulting from his death, to the persons for whose benefit 
the action is brought, the jury in assessing the damages must confine 
themselves to injuries of which a pecuniary estimate may be made, and 

(z) Hughes v. Quentin, 8 C. A P. 708. {e) TindaU v. Bell, 11 M. A W. 928. 

(a) Brown v. Wilkinsonf 15 M. A W. (d) Tates y, 4 Bing. N. C. 888. 

891. (e) Ante, p. 188; and pest, ob. 21. 

(5) l%e Marg CareUne, 12 Jnr. 945. 
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eixinot lEwfolly iaereMe them adding a solatium to those parties in 
reQiect of the mental sufferings occasioned hj snch death. They cannot, 
therefore, lawfully inquire into the degree of mental anguish which each 
member of the family has suffered from the bereayement, and cannot take 
into consideration the mental sufferings of a widow or child for the loss of 
a husband or a parent (/). It is clear, also, that the damages are not to 
be giyen merely in reference to the loss of any legal right against the 
deceased, which might have been turned to profit if he had liyed, and 
which has been lost by his death, for the .damages recoyered are to be 
distributed amongst the relations only, and nol^to all indiyiduals sustaining 
loss ; and, accordingly, the practice has been to ascertain what benefit 
could haye been claimed from the deceased if he had liyed by the party 
seddng to obtain damages, and if he can show that he had a reasonable 
expectation of pecuniary benefit from the continuance of the life, and is 
within the requisite degree of relationship, his claim may fairly be 
considered by the jury in assessing the amount of damages {g). No 
damages can be giyen in respect of funeral expenses and mourning, there 
being no language in the statute referring to these expenses Ad rendering 
them recoyerable (A). 

(/) Blake v. Mid. Bail Co., 21 Law, N. 214 ; 4 Jor. N. S. Mft. 

J., Q. B. 233; 18 Q. B. 03. Armnoorih {h) DaUon t. 8. E. R. Co., 4 C. B., 
y. 8. B. R. Co. 11 Jur. 700. N. S. 206 ; 27 Law, J., C. P. 227. 

($) FraakUn v. 8, E. Rail. Co. 3 H. & 
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SECTION L 

OF NEOLIQEKOE AND BREACH OF DUTT ON THE PART OF BAILEES — DETENTION 
AND LOSS OF CHATTELS BY BAILEES. 

Ofbailmenta of chattels , — “ There are,” observes Holt, C. J., ^ six sorts 
of bidlmentr. The first is a bare, naked bailment of goods delivered bj 
one man to another, to keep for the use of the bailor ; and this I calTa 
depositnm, and it is that sort of bailment which is mentioned in 
SauthooU's case. The second sort is, when goods or chattels that aie 
useful are lent to a Mend gratis, to be used hj him ; and this is calM 
oommodatum, because the thing is to be restcHed in specie. The third 
sort is, when goods are left with the bailee to be used him for hire ; 
this is called locatio et condnctio, and the lender is called locator, and the 
borrower 'condnctor. The feorth sort is, when goods or chattels axe- 
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delivered to another ae a paan, to be a aecnritj to him for money borrowed 
of him by the bailor; and this is called, in Latin, vadinm, and in English, 
a pa^ or a pledge. The fifth sort is, when goods or chattels are 
delivered to be carried, or something is to be done about them for a 
reward to be paid by the person who delivers them to the bailee, who is 
to do the thing about them. The sixth sort is, when there is a delivery 
of goods or chattels to somebody who is to cany them, or do something 
about them gratis, without any reward for such his work or carriage ” (i). 

Of the negligent keying of chattels by bailees . — As to the first sort of 
bailment,*’ further observes Holt, C. J., where a man takes goods into 
his custody to keep for the use of the bailor, such a bailee is not answer- 
able if they are stole without any fault in him, neither will a common 
neglect make him chargeable; but he must be guilty of some gross 
neglect. If he keeps the goods bailed to him but as he keeps his own, 
though he keeps his own but negligently, yet he is not chargeable for 
them ; for the keeping them as he keeps his own is an argument of his 
honesty” (k). But if he is guilty of gross negligence, it is no answer to 
say that he lost his own goods at the time he lost the gfbods of the 
bailor (/). 

** As to the second sort of bailment — viz. commodatum, or lending 
gratis— the borrower is bound to the strictest care and diligence to keep 
the goods, BO as to restore them back again to the lender; because the 
bailee has a benefit by the use of them, he will be answerable if he be 
guilty of the least neglect : as if a man should lend another a horse to go 
in one direction, or for one month, and the bailee goes in another direc- 
tion, or keeps the horse above a month, and an accident happen to the 
horse, the bailee will be chargeable, because he has made use of the horse 
contrary to the trust ho was lent to him under ; and it may be, that if the 
horse had been used no otherwise than as he was lent, that accident would 
not have befallen him. If the bailee put the horse in his stable, and he 
were stolen from thence, the bailee shall not be answerable for him; but 
if he or his servant leave the house or the stable-doors open, and thieves 
take the opportunity of that and steal the horse, he will be chargeable ; 
because the neglect gave the thieves the occasion to steal the horse. 
Bracton says the bailee must use the utmost care ; but yet he shall not 
be chargeable where there is such a force as he cannot resist” (m). 

The duties of the borrower and lender,” observes Coleridge, J., ** are in 
some degree correlative. The lender must be taken to lend for' the pur- 

(i) Ooggs v. 1 Smith's L. C. v. Gnar, Auoem,^ 18 Q, B. 986; 21 Law, 

m J.,Q.B.257. 

(k) Holt, 0. J., Coggn ▼. Bemonf, Id. (1) XWinomt. JciiiEiii«,2Ad.&S.258. 
Bl^. 200 : 1 Smith's I.C. 147. WMer (m) C«gg$y. 
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pose of a beneficial use by the borrower; the borrower, therefore, is not 
responsible for reasonable wear and tear, bat he is for negligence, for 
misuse, tor gross want of skill in the use; above all, for anything which 
may be defined as legal fraud. on the other hand, as the lender lends 
for beneficial use, he must be responsible for defects in the chattel with 
reference to the use for which he knows the loan is accepted, ofr which he 
is aware, and owing to which, directly, the borrower is injured. ‘ Ad- 
juvari quippe nos, non decipi, beneficio oportet,* is the maxim which Story 
borrows from the * Digest;' and Pothier is express to the same efiect, 
citing, as Story does also, the instance, ^Qui sciens vasa ^tiosa com- 
modavit, si ibi infusum vinum, vel oleum corruptum effusumve est, con- 
demnandus eo nomine cst.* This is so consonant to reason and justice 
that it has become part of our law. If, therefore, the owner of a horse, 
knowing it to be vicious and unmanageable, and highly dangerous to ride, 
.should lend it to one who is ignorant of its bad qualities and conceals 
them from him, and the rider using ordinary care and skill is thrown and 
injured, the lender would be responsible. By the necessarily implied 
purpose of the loan, a duty is contracted by the lender towards the bor- 
rower not to conceal from him those defects, known to the lender, which 
may make the loan ])erilous to him*' (n). 

“ As to the third sort of bailment, scilicet locatio, or lending for hire, in 
this case the bailee is also bound to take the utmost care, and to return 
the goods when the time of hiring is expired ; for when goods are let out 
for reward the hirer is bound to such care as the most diligent father of a 
family uses ; and if he uses that he shall be discharged. But every man, 
how diligent soever he be, being liable to the accident of robbers, though 
a diligent man is not so liable as a careless man, the bailee shall not be 
answerable if the goods be stolen*’ (o). 

The owner must stand to all the ordinary risks to which the chattel is 
naturally liable, but not to risks occasioned by negligence or want of ordi- 
nary caution on the part of the hirer. If a carriage, for example, let to 
hire, breaks down on the ordinary public thoroughfare, through the bad- 
ness of the road, or is injured by a flood or inundation, the owner must 
bear the loss, although the carriage was driven by the servant and horses 
of the hirer. But if the hirer had gone out of his way to meet the danger 
— if he had travelled by unusual and difficult roads, or crossed a plain 
subject to floods, when ho might have kept the high ground and been safe, 
he must make good the loss that has been occasioned thereby. If the 
owner sends his own postillion or coachman to drive the carriage, the hirer 

(n) Blackmon v. Britt. A Exeter Rail, {o) Id. Holt, Cogat t. Bernard^ Id* 
O 8 £11. k £1. lOdl ; 27 Law, J.,Q. B. Ba^. 000. 

107. 
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is discharged from all attention to the horses and the risks of the road, 
and is bound only to take ordinary care of the glasses and inside of the 
carriage whilst he sits in it, unless he officiously interferes and giyes 
orders, and takes the management and direction of the vehicle into his 
own hands (p). If a horse is hired as a saddle-horse, the hirer has no 
right to nse it in a cart, or as a beast of burden. If it is hired to go to 
Richmond he has no right to go with it to York ; and if during such mis- 
user a loss occurs, the hirer will be responsible tliercfor. 

If a horse hired for a journey is taken iH on the road, and the hirer 
calls in a farrier, he will not be responsible if the horse dies, although the 
death may have been occasioned by the injudicious treatment of the 
latter ; but if the hirer neglects to avail himself of proper advice and 
assistance, or chooses ignorantly to prescribe himself, and from unskilful- 
nera gives the horse improper medicine, and the horse dies, he is liable to 
the owner for the loss (</). It is of coogse the primary duty of the hirer, 
in the absence of an express stipulation to the contrary, to supply an 
animal hired by him with suitable food, during the time it is entrusted to 
him for use ; and if a hired horse is exhausted, or becomes ill and refuses 
its feed, and the hirer notwithstanding pursues his journey, and by so 
doing injures or kills the horse, he will be responsible therefor to the 
owner (r). 

“ As to the fourth sort of bailment, viz. vadium or a pawn, if the 
pawn be such as will be the worse for using, the pawnee cannot use it as 
clothes, &c. y but if it be such as will be never the worse, as jewels pawned 
to a lady, she might use them ; but then she must do it at her peril : for 
whereas if she keeps them locked up in her cabinet, if her cabinet should 
bo broken open, and the jewels taken from thence, she would be excused ; 
if sho wears them abroad, and is there robbed of them, she will be an- 
swerable. And the reason is, because the pawn is in the nature of a 
deposit, and is not liable to bo used. But if the pawn be of such a nature 
that the pawnee is at any charge about the thing pawned to maintain it, 
as a horse, cow, &c., then the pawnee may use the horse in a reasonable 
manner, or milk the cow, &c.,' in recompense for the meat. And as to 
neglects for which the pawnee shall make satisfaction, Bracton tells us 
that if a creditor takes a pawn he is bound to restore it upon payment of 
the debt ; but yet if the pawnee uses true diligence in keeping of the 
pawn it is sufficient \ and, notwithstanding the loss of it, he may resort 
to the pawnor for his debt. And the true reason of all these cases is that 
the law requires nothing extraordinary of the pawnee, but only that he 


(p) Jones, Bailm.BS. Pothier,LouAO£, 
No. 100, 100; Tr. des Oblig. 1, 543. 
iq) lieaM v. KeaU^ 3 Canipb. 4. 


(r) Hansford v. Palmer , 5 Moore, 79 ; 
0 B. B. 350. Brav v. Mayne, 1 Oow. 
N. P.C. 1. ^ 



LOSS OW OHATnM ET BA1EBS8. 


271 


BIOT. 1.] 

diall EM an ordbmry'^ care for restoring the goads (a). Bnt, indeed, if the 
money for which the goods were pawned be tendered to the pawnee before 
they are lost, then the pawnee shall be answerable for them ; becauM the 
pawnee, by detaining them after the tender of the money, is a wrong-doer ; 
and a man that keeps goods by wrong must be answerable for them at all 
events, for the detaining of them by him is the reason of the loss. The 
same law holds in relation to goods fennd.^ 

As to the fifth sort of bailment, via. a delivery to carry, or otherwise 
manage, for a reward, to be paid to the bailee, those cases are of two 
sorts : either a delivery to one that exercises a public employment, or a 
delivery to a private person. First, if it be to a person of the first sort, 
and he is to have a reward, he is bound to answer for the goods at dl 
events. And this is the case of the common carrier, common hoyman, 
master of a ship, &c. (post, ch. 9). The second sort are bailees, factors, 
and such-like ; and though a bailee is to have a reward for his manage- 
ment, yet he is only to do the best he can, and if he be robbed, dsc. it is a 
good account." 

As to the sixth sort of bailment, it is to be taken that the bailee is 
to have no rewanl for his pains, and that by his ill-management the goods 
are spoiled. Then the bailee, having undertaken to manage the goods, 
and having managed them ill, and so by his neglect a damage has hap- 
pened to the bailor, the bailee is answerable. It is an obligation which 
arises ex mandato. It is what wo call in English, acting by commission. 
And if a man acts by commission for another gratis, and in the executing 
his commission behaves himself negligently, he is answerable; and the 
reasons are, first, because in such a case a neglect is a deceit to the bailor, 
for when he entrusts the bailee, upon his undertaking to be careful, he has 
put a fraud upon the plaintiff by being negligent, his pretence of care 
being the persuasion that induced the plaintiff to trust him. And a 
breach of such a trust, undertaken voluntarily, will be a good ground for 
an action. A strong case to this matter was an action against a man who 
had undertaken to keep an hundred sheep, for letting them be drowned by 
his default. And there the reason of the judgment is given: because, 
when the party has taken upon him to keep the sheep, and after suffers 
them to perish by bis default, inasmuch as he has taken them, and has them 
in his custody, if after he does not look to them, an action lies. And if a 
man will enter upon the thing, and take the trust upon himself, and 
miscarries in the performance of the trust, an action will lie against him 
for that ; though nobody could have compelled him to do the thing 

(j) Heaiing v. Caihrellf 25 Law, T. 1 Smith's L. C. 161. Doorman v. Jea- 
R. 7. Mint, 2 Ad. St £. 262. 

(I) Coggt V. Bemardt Ld. Raym. 909 ; 
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Where a bystander was asked by the owner of a horse to get on the 
horse and ride it, for the purpose of showing it off for sale, and the by- 
stander recklessly and carelessly rode the horse over very slippery and 
dangeroug ground, and threw it down and injured it, it wad held that he 
was resfionsible for the injury (u). 

Zoss of chatUh by workmen to whom they have been delivered to be mended 
or repaired for Aire. — Every bailee for hire of a chattel is bound to take 
the same care of the chattel, whilst it remains in his possession, that a 
prudent and cautions man ordinarily takes of his own property. If 
clothes are delivered to a fuller to be dressed, and he suffers them to be 
eaten by mice, he^will be responsible for the damage, unless he can 
discharge himself from all imputation of negleet, by showing that he had 
been subjected to some unusual and unexpected visitation from such 
vermin. The very ocourrenee of the disaster affords a strong primd facie 
presumption of a want of ordinaiy (x). Where a ship, bailed to a 

shipwright to be repaired, was put^nto a dry dock belonging to the 
shipwright, and whilst she lay there a high tide arose, and pressed against 
the dock gates ; and it appeared that the gates might have been shored 
up so as to resist the pressure of the water, but nothing was done, and 
the water at last burst o[)en the gates and forced the bailor’s vessel 
against another vessel ; it was held that the bailee was responsible for 
the injury, as ho might, by proper precautions, have guarded against the 
accident (y). Wherever the loss of the thing bailed arises from the want 
of the degree of care which, from the nature of the bailment, ought to be 
exercised, it is immaterial whether the negligence be imputable personally 
to the bailee or to the servants employeil by him (z). 

Theft by the aeiTants of the bailee. — If the subject-matter of the bail- 
ment is* secretly purloineil by the bailee’s servant, the bailee will be 
responsible for the loss, unless he can show that he could not, by the 
exercise of the greatest vigilance, have guarded against the theft ; but 
be will not he resfionsible for a robbt^ry by irresistible violence (a). 
Where a chronometer, bailed to a watchmaker to be repaired for hire, 
was placed by the bailee in a drawer in his shop amongst a variety 
of common watches, part of which belonged to the bailee, and the rest to 
his customers, which drawer was locked at night, and in a recess in the 
same room stood a strong iron chest, in which watches belonging to the 

(u) mt»m V. Brtit, U M, 56 W. 118. tit. 2, lex. 13, s. 5. 

(x) In the Homan law pnx>f of such a (y) Leek v. Afaentaer, 1 Campb, 137. 

diMaster was hcUl to be proof of negU> (;) Ld. Campbell, Daiisey v. RkhartU 

genoe. hillo vestiinenu polienda ian, 3 £11. X' Bl. 160; 23 Law, J., Q. B. 

acceperit ; eaque mures roserint, ex lo- 22H. 

cato tenebitur quia debuit ab bae re (a) IValker v. SritiMh Ckutr. A$$., 21 

oavere Poterat ea res in Law, J., Q. B. 200 ; 18 Q. B. 277. 

locum tultorem tranifeiTe.’'^Dig. Ub. 1 0, 
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watchmaker, of the value of several thousand pounds, were deposited and 
locked up, and in the night the drawer was broken open by the watph- 
maker's servant, who slept in the shop, and the chronometer was stolen 
by him, together with the other watches thera deposited, but the watches 
in the iron chest remained untouched ; it was held, that as the watch- 
maker had taken more care of his own watches, by locking them up in 
the iron safe, than he had taken of the bailor’s chronometer, ho was 
responsible for the loss, and Dallas, G. J., was of opinion that the watch- 
maker was bound to protect the property against depredation from 
those who were within the house" (b). 

Of the negligent keejnng of goods by warehomemen, wharfingers^ and 
depositaries for hire — Thefts by servants, — All persons to whom goods and 
chattels arc delivered to l)e kept for hire and reward, and who arc paid 
expressly and specifically for the. exercise of their labour and care in keep- 
ing them, and not merely for thi|MRl|ng of a place of deposit, are bound 
to exercise that amount of cai8nsnd%^igilance for their preservation, 
which the most prudent and careful of men exercise for the protection of 
their own property (c). If the gotwls are greatly injured by mice or rats, the 
warehouseman will be responsible for the damage (r/), although he keeps 
cats to destroy vermin (e). It is no answer to an action against a ware- 
houseman for the non-delivery of a chattel intrusted to him to keep for 
hire, to say that he has lost it (/); the mere fai*t of tlwj loss is ^mmd facie 
proof of negligence, and ho must rebut this presumption by showing that 
he had taken the greatest care of the thing entrusU^d to him, and had no 
means of preventing the loss. A booking-office keeper who receives money 
for booking parcels, is bound to put them into a safe place, and if ho 
leaves them in a public room, or an open shop, and they are lost or 
stolen, he will be responsible to the owner (^). 

Of the distinction between robbery and theft, — A very sensible distinction 
is taken in the civil law between a public palpable robbery by force and 
violence, when a house is broken into and rifled of its contents, and a theft 
or secret purloining of goods. In the one case, the bailee relieved himself 
from responsibility for the loss by proof of the mere fact of the robbery (Ji ) ; 
(it being considered that individual care or vigilance could avail but little 
against the open attack of the determined robber ;) in the other, he was 
bound to make good the loss, unless he could show that he had taken the 

(6) Clarke v, Earn$haw, Gow, 30. (e) Laveroni v. Dnny, 8 Ezch. 100 ; 16 

(c) '*Quod si horrearius nominatim Jur. lCh24. 

custodiani mercium in se recepit, vidobi- (/) Cairns v. Robins, 8 M. & W. 258. 

turlocasse operas non solum exactae, sed Reeve v. Palmer ^ 5 C. 13., N. S. 84. 

etiam cxactissimof custodiie.*' — Pandect (g) Dover y, MiUs, b C.'A P. 175. 

Just ed. Poth. lib. 19, til. 3, art. 3, 73. (A) Dig. lib. 17, tit 2, lex. 02, 53. 

(d) Wh'iU V. Nnmphrey, 11 Q. B. 44. Instit lib. 8, tit 15, s. 2, 3. 
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greatest eare of the thing intrusted to him, and that it had been pur- 
l^ed, , notwithstanding every precaution for* its safety (i)- Where an 
officer in the army, on leaving London,* delivered a trunk containing 
divers articles of value toi^ upholsterer to be kept for a shilling a week, 
and the trunk was returned to the officer emptied of its contents, which 
'were supposed to have been stolen by the upholsterer's servant, it was 
held by Lord Kenyon, that if the upholsterer had taken as much care of 
the articles as he had taken of his own property, he was not responsible 
for the theft committed by his servant (it), but every depositary of 
chattels to l)e kept for hire is pntnd facie responsible for a theft com- 
mitted by his own servants within the house (/), and can only discharge 
himself from liability by showing that the theft was committed under 
such circumstances, or was of such a nature, that the greatest care and 
vigilance on his part could not have guarded against it, or prevented it. 

Losses occasioned by the negligence qfjk^beiilor. — If the owner himself 
in any way conduces to the loss ; if he brings^ people to the warehouse or 
place of deposit to look at the goods, opens packages in which they are 
contained, and the loss is as likely to have arisen from the misconduct of 
the persons so introduced, or from the carelessness of the owner, as from 
the neglect of the warelioiisoman or bailee, the latter is not responsible 
for the loss. Thus, where a quantity of ginseng contained in a box was 
deposited by the plaintiff in the defendant's warehouse, and the plaintiff 
was in the habit of resorting to the box, and ordering the lid to be taken 
off, for the purpose of showing the ginseng to expected purchasers, who 
oaiiie to the warehouse to view it on the invitation of the plaintiff, and 
rats at last got into the box and destroyed the ginseng ; it was held that 
the defendant, the warehouseman, was not responsible for the loss (m). 

Loss of chattels by wharfingers, — ^The duties and responsibilities of the 
wharfinger, in res|)oct of the safe keeping of the goods entrusted to him, 
to be dealt with in the way of his U'ade, are analogous to those of the 
warehouseman. If he receives directions to ship them on board a par- 
ticular vessel, ho does not discharge his duty by delivering them to one 
of the crew ; but he is bound to- place them in the hands of the captain, 
or some person in authority on lioard the vessel (w). If he is clothed 


(I) **Ail «;fwiw autem fortuitos non sunt 
xeAtrendi ilH casu«, qui cum ciilpA con- 
Junoti esse solent ; cioiismodi sunt furte, 
Qnainohrem, qui rem fsrto amissaiu di- 
eit, is liUigeHtiam $uam proftarv Wfetc/." 
Yin. Com. od Instit lib. 3, tit. 15, s. 5. 
Poihier {Vrei a Usage), art. 03. Abbott, 
C. J., Hj. A Mood. \S7e. 
ik) Unuctme v. SmaU, 1 Esp. 315, 

(0 V, FIMitrten, 4 Taunt 


787. Da]la<9, C. J., Gow, 32. Camp- 
bell, C. J., & Coleridge, J., 3 EU. St Bl. 
150-171; 23 Law, J., Q. B. 223-220. 
Ik Rotktchihl V. Bcfdl Afoil, Ac. Co., 7 
Exch. 734; 21 Law, J., Exch. 273. 

(m) Cailijf v. Danvers, 1 Peake, N. P. C. 
155. 

(a) LtfiyAv.AiH<A,lC.4^P.0d8,641; 
2 Esp. 605. 
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merelj with the custody of the goods, and the duty of shipping them 
devolves, by usage and custom, upon the master of the vessel to whidi 
they are to be sent, the wharfinger is discharged from responsibility as 
soon as he has placed them at the disposahi^nd under the care of the 
masters and officers of such vessel, although they are not actually 
removed from the wharf (o). 

Losi of cattle — Liabilitiea of agisters ofcaitls* — A person who receives 
cattle or horses, or living animals to keep for the owner, and is paid 
expressly for his care and watchfulness in preserving them, as well as for ' 
their sustenance, is hound to take the utmost care of them, and he is 
responsible for damage and injury ncsulting from onlinary casualties, 
if such damage might have been averted and prevented by the exercise of 
great care and vigilance. Very slight evidence of neglect has been 
sufficient to induce juries to return verdicts in favour of those who have 
sought compensation for the cattle delivered to bailees to be kept 

for hire. Thus, where the defendant, a farmer, had received the plaintiff's 
horse to agist for a certain price, and the horse strayed and was lost, and 
never after heard of, and the plaintiff gave evidence of the gates having 
been occasionally seen left ojicn, and the fences being in parts out of 
order, but it did not appear that the horse had strayed through any defect ' 
in the fences, or through any of the gates having been left open, the 
jury, nevertheless, returned a verdict against the defendant for the full 
value of the horse (p). If the bailee suffers his fences to be defective, or 
puts the horse into a dangerous pasture, and the animal, by reason 
thereof, is lost or injured, this is a degree of neglect for which ho is 
undoubtedly responsible (q). 

Loss oj goods bg parties who home received them to be carried^ but who do 
not exercise the publick employment of common carriers, — “ Every man,” 
observes Gould, J., that undertakes to carry goods is liable to an action, 
be he a common carrier, or whatever he is, if through his neglect they arc 
or come to any damage ; and if a reward be given, then It is without 
question so. The reason of the action is the particular trust reposed in 
the bailee, to which he has concurred by the assumption of the work, and 
in the executing which he has miscarried by his neglect. And when a 
man undertakes specially to do such a thing, it is not hard to charge him 
for his neglect, because he has the goods committed to his custody upon 
those terms ” (r). The law casts upon him the obligation of using due 
and proper care and skill, whether any hire or reward has or has not been 
agreed to be paid. If, therefore, a perso? receives a free pass, and is 

(o) Cobban v.Doumet 5 Esp. 41; Stofy^s (g) Modty v. Fosset, 1 Roll Abr. 4. . 

Bailments. 203 ; Sir Wm. Jones, 97. (r) Ooyg$ y, Bemani, Ld. Bayni. 000 ; 

(p) Broadwater v. J?2of, Holt, 547. 1 Smith'e L. C. 148. 
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carried gratuitously upon a railway, the railway company is not thereby 
released from the duty of using due and proper care in the performance of 
the work of carrying him. 

When a bailee has undertaken to carry money, or goods and chattels, 
gratuitously to a distant part, it is no answer to an action brought against 
him for the breach of his engagement to say that he lost the articles in a 
brothel or a lodging-house, or by the way-side, without giving any 
satisfactory or excusable account of the loss. The loss itself unexplained 
affords the strongest presumption of negligence (s), and the bailee must 
rebut this presumption by showing that he was forcibly robbed, or that 
the pro])erty was stolen without any gross neglect or wilful default on his 
part that his vehicle broke down or was overturned, and that the 
articjles were lost during the hurry and confusion and fright of an 
undoubted accident. Where the bailee of a parcel upon which the word 
** value” was written promised to carry it gratuitously from Bedford to 
liondon, and directions w'ere given to him to take particular care of it 
upon the road, and deliver it to the book-keeper at the Bell and Grown, 
Holborti, and the parcel not being delivered, an action was brought against 
the bailee for the breach of his engagement, and no satisfactory evidence 
was offered by him to excuse or account for his neglect, it was held that 
the bailee was responsible for the value of the parcel (w). 

Where the captain of a vessel was intrusted with a seaman’s chest to 
bo carried gratuitously from Trinidad to England, and during the voyage 
the chest was opened to see if it contained any contraband articles, and 
was found to be filled with money and valuables, which were taken out by 
order of the captain, put into a canvas bag, and deposited in the captain’s 
own chest in his cabin, where his own money and valuables were kept, and 
on the arrival of the vessel at Gravesend, the captain and one of the mates 
wont ushon>, leaving the vessel in charge of the other mate, and the next 
morning tlie captain's chest was missing, and was never afterwards 
discovered, and it appeared that the night preceding the loss of the chest 
an excise odicor and two young men belonging to the ship had been 
allowed to sleep in the captain’s cabin, Lord Ellenborough left it to the 
jury to say whether the captain had been guilty of negligence, telling 
them that as 8t:>on as he had discovered the valuable nature of the 
property, he was bound to watch it with great care and diligence, and the 
jury being of the opinion that proper care had not been taken of the 
money, found a verdict for the plaintiff for the full value of the 
property (r)- 

(i) PniTjf V. Hoberig, ?l Ad. it E. 120; (m) Beauchamp v. Pottleu, I M. &Bob. 

0 N. & M. 070 ; Maule, J., 0 C. B. AOO. 30. 

(0 Poormau v. Jenkia*, 2 Ad. & £.250; (v) Xeitoa v. Mackinia$k, 1 Stark. 287. 

Holt, C. J.. 2 Bo^ni. 018. 
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When the bailee is to be paid for carrying the things, he cannot, of 
coarse, in any case, set np a mere loss of goods by the way, as an answer 
to an action for the non-delivery of them (rt;). But the duty to carry 
safely, which the law imposes upon all persons who undertake the carriage 
of goods for hire, is not understood to mean that the goods shall bo 
carried and delivered safe at all events, but that they shall bo kept safe 
from all such hazards and contingencies as might have been foreseen and 
guarded against by the exercise of vigilance and skill. 

Where the defendant received eleven boxes of gold dust, to bo 
carried and delivered at the Bank of England, robbers and dangers of 
the road excepted,*’ and one of the boxes was secretly stolen, it was held 
that the defendant was responsible for the loss; that a secret theft or 
pilfering was not within the exception as to robl)ors, nor was it a danger 
of the road within the meaning of the contract (y). If the owner 
accompanies the goods to take care of them, and loses them himself, the 
carrier is not, of course, responsible for the loss {z). But if the goods are 
actually bailed or delivered into the hands of the carrier, the latter cannot 
exonerate himself from the conseipienccs of negligent keeping by showing 
that the owner sent his own servant with the goods for greater 
security (a). 

Limitation of the liability of shipowiters in respect of the canHage of 
merchandize and chattels on the high seas.— The Merchant-Shipping Act 
(17 & 18 Viet. c. 104, part ix.), s. 503, exempts the owners and share- 
holders of sei^-going ships from liability to make good any loss or damage 
that may happen, without their actual fault or privity, to any goods, 
merchandize, or things from fire on board sliip, or to any gold, silver, 
diamonds, watches, jewels, or precious stones, by reason of robbery or 
embezzlement, making away with or secreting thereof, unless the owner or 
shipper thereof has, at the time of shipping the same, inserted in his bills 
of lading, or otherwise declared in writing to the master or owner of such 
ship, the true nature and value of such articles. 

Of the detaining of chattels by bailees under a claim of lien. — The 
detention of chattels by a bailee is frequently justified on the ground that 
the bailee has a right to hold them in his hands until some pecuniary 
demand upon or in respect of them has been satisfiod by the bailor. A 
right of lien may exist in favour of the unpaid vendor of chattels, who has 
not parted with the possession of the things he has sold ; or in favour of 
parties who have advanced money upon the security of a deposit of title- 


(x) Rogers v. Head, Cro. Jne. 7 Exch. 734 ; 21 Law, J., Ex, 273. 

MnUhews v.Hopj^ng^ 1 Keb. 832. Ross v. (z) Rrind v. Dale, 8 C. Si T. 202, 211 ; 
ifitt, 2 C. B. 877 ; 15 Law, J., C. P. 182. 2 M . & Hob. 80. 

(y) De Rothschild v. R. if. SU P. Co.,, (a) Robinson y, Dunmore, 2 B. & P. 416. 
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deeds, or , of goods and chattels; of innkeepers who have proyided lodging 
and food for trayellers and guests ; of common carriers who haye receiyed 
goods to be carried for hire ; of shipowners who haye earned freight 
for the conyejance of a cargo, or the hire of their yessels under a charter- 
party of affreightment, when the ship itself has not been demised to the 
charterer, or who haye a claim against the owners of goods for general 
ayerage or salyago (b) ; of the salyor or rescuer of property from perils 
of the sea, who has earned salyage for his seryices ; of the factor, broker, 
or auctioneer, who has received goods for 8ale,*aiid has made adyances or 
given acceptances upon the credit of them to his employer, or who has 
sold them and earned commission, <&c., and retains in his hands the 
produce of the sale. It generally exists, also, in favour of artisans and 
others who have bestowed labour and service on goods and chattels which 
have been delivered to them to be repaired, improved, or mended. It 
may exist also in many other cases by custom, or by the express agrees 
ment of the parties (c). 

The right of lien, when once established, is not destroyed by reason of 
the remedy for the recovery of a debt secured by the lien being barred by 
the statute of limitations (d). 

Particular liens and general liens. — There are two species of liens 
known to the law, namely, particular liens and general liens. Particular 
liens are where persons claim a right to retain goods in respect of labour 
and money expended upon them, and those liens are favoured in law. 
General liens are claimed in respect of a general balance of accounts, and 
these are founded in custom only, and are therefore to be taken strictly. 

0/ the ordinary Zicn of workmen and artificers. — Whenever a party has 
bestowed woxh and labour or skill in repairing or improving a chattel at 
the request, or by the employment of the owner, he has a lien upon it for 
a fair and reasonable remuneration, or for the contract price, if a price has 
been hxed by agreement (e). Thus the artificer to whom goods are deli- 
vered to be worked up in form for hire, the shipwright to whom a vessel 
has been delivered to be repaired (/), the printer to whom paper has been 
delivered to be printed (</), the miller who has ground com or meal at his 
mill (h), the horsebreaker or trainer by whose skill a horse is trained and 
Tcndorod tnanagoablo (i), the stallion-keeper who has received a mare to be 
covered by his stallion, have each a lien for their hire, or the customary 

(6) v. Mertht. Trad, dtc., IS (e» CW v. frcffmore, 5 M. & S. 183. 

Law, J., Q. B. 17H. ^ (/) Franklin v. Hosier , 4 B. & Aid. 341. 

(o) Small V. Hwttfs, 0 BinR. .^74. (y) make v. Sicholson. 3 M. \ S. 167. 

Norris v. fraUatm. I Cr. .Sc M. (4) v. HVj/morr, 3 M. A* S. 180. 

Hayue v. Dandeson, 17 I.aw, J., Exch. Beran v. IFaiers, 3 C. & P. 520. 

Jambs V. Latour, 2 M. k P. 201 ; 5 Bing. 

(d) Spears r. Harily, 3 Ksp. 81. He 130. Scarfe v. Morgan, 4 M. A W. 284. 

. BroomKead, 16 Law, .1., Q. B. 355. 
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charges for their services^ unless thm be some express or tacit under- 
standing between the parties to. the particular contract inconsistent with 
the exercise of such a right. But where no work is to be done upon the 
chattel to improve or increase its value, or carry it from one place to 
another for hire, no lien attaches upon it. Thus, if a power of attorney, 
or an authority to receive money, is intrusted to a bailee in order that he 
may exhibit it as a voucher, he has no lien upon the document for money 
due to him from the bailor. When a mortgage-deed was delivered to an 
auctioneer in order that he might obtain payment of the principal and 
interest due thereon, and the auctioneer made several applications for the 
money, it was held that he had no lien upon the deed for his charges (A;). 
The lien of the manufacturer and workman extends only to the principal 
chattels placed in his hands to be worked up, and not to the accessorial 
materials which may have been furnished by the employer, and left upon 
the premises of the manufacturer or workman unused. Thus, when oil, 
madder, dyewood, and fustic, were furnished to scribblers and fullers by a 
party who sent them cloth to be scribbled and fulled and dyed upon their 
premises, it was held that the lien of the scribblers and fullers was con- 
fined to the cloth, and did not extend to the oil, &c., furnished by the 
employers, and left upon the premises after the scribbling and fulling had 
been completed (A). And where a sterdbtype printer received stereotype 
plates from his employer to print from, it was held that his lien for print- 
ing was confined to the paper, and did not extend to the plates from which 
he printed. But such a lien may be established by custom and usage of 
trade, or by agreement of the parties (m). The lien of the artificer upon 
a chattel is strictly confined to work done upon it in making, mending, or 
repairing it. He cannot set up any claim against the owner for expenses 
incurred by him for warehousing it and taking care of it during the period 
of its detention (n). 

A party cannot set up a right of lien which is at variance with the 
terms or conditions, or implied understanding, upon which he received the 
property. Thus, if a livery-stable keeper takes in a horse to be stabled 
and fed for hire, upon the understanding that the horse is to be re- 
delivered to the owner whenever he requires it, the Jivery-s table keeper 
has no right of lien upon the horse for his keep (o), or for money paid by 
him to a veterinaiy surgeon for blistering the horse according to the 
owner's directions (p), the rights of the owner to the possession of the 
horse for the purpose of riding him being deemed inconsistent with the 

(k) Sanderum v. Bell, 2 Cr. St M. 304. Law, J., Q. U. 307. 

(l) CtimpUon V. liaigh^ 2 Sc. 684. (o) Judton v. Ethrridge, 1 C. A M. 743. 

(m) BUaien v. Hancock, 1 M. U M. Torke v. Grenaugh, 2 Ld. Kaym. 868. 

460. ip) Orchard v. Backtlraw, 10 Law, J., 

(a) Bril. Emp. Ship Co, v. Bonut, 27 C. P. 303. 
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right of lien. The liyerj-stable keeper, indeed, who holds a horse at the 
constant disposal of the owner, is the mere servant of the latter, and has 
nothing more than the bare onstodj of the animal. This is the case also 
with the agister of milch cows, who receives them to be depastured, agisted, 
or fed, . the owner having a right to the possession of the cows whenever 
he requires them for the purpose of milking (9). . And if a trainer of 
race-horses holds them on the understanding that the owner mi^ send 
them to be ridden by a jockey of his own choice at any race he chooses, 
and the trainer cannot lawfully refuse to deliver them to the owner for 
such a purpose, that state of things is inconsistent with the existence of a 
right of lien (r). If a policy of insurance is deposited for safe custody 
only, the depositary cannot set up a lien upon it for an antecedent debt (s). 
If a party receives a bill of exchange to get it discounted, and pay over 
the proceeds to the owner, or apply them in some specified manner, he has 
no lien upon the bill for money that may be due to him from the latter (^). 
If a ship-factor receives the certificate of registry of a ship in order to pay 
the tonnage dues, he has no lien upon it for a debt due to him from the 
shipowner (u). Whenever goods in the hands of a bailee* or depositary 
are by the terms of the contract to be redelivered to the owner at some 
stated period, or if by the agreement the plaintiff’ is to have the goods 
immediately, and the payment ih respect of them is to take place at a 
future day, the bailee cannot set up any lien” (x), A lien is wholly 
inconsistent with a dealing on credit, and can only exist where payment 
is to be made in ready money, or security is to be given the moment the 
work is completed (y). “ If security ” (such as a bill, note, or bond) “ is 

taken for the debt for which the. party has a lien upon the property 
of the debtor, such security being payable at a distant day, the lien is 
gone ”(2:) 

If a party, when goods are demanded of him, rests his refusal to 
deliver them up on grounds quite distinct from any claim of lien, he 
cannot afterwards, on finding that those grounds fail him, put forward a 
claim of lien as a justification for his refusal. Where, therefore, a ware- 
houseman, on being applied to for brandy which" had been delivered to 
him for safe custody, refused to give it up, saying that it was his own 
property, it was held that he could not afterwards justify his refusal on 
the ground that warehouse rent was due to* him, and was not tendered at 


(f) Jackson Cummins, 5 M. & W. 
342. Chapman v. Alien, Cro. Cor. 273. 
(r) Forth v. Sipipson, 18 Q. B. 688. 

(«) Muir V. Fleming, D. Se R., N. P. C. 

30. 

(I) JSTtfy v.F7iii<,8Taunt. 23; 1 Moore, 
451. Buchanan ▼. Findlay, 9 B. & C. 740. 
(tt) Bum v. Brownt 2 Stark. 273. 


{x) Crawshay v. Himfray, 4 B. & Aid. 
52 

\y) Raiit v. Mitchell,^ Gampb. 146. 

{z) Hewison v. Guthrie, 8 So. 298; 2 
Bing. N. G. 759. Cowell v. Simpson, 16 
Ves. 280. Homcastle v. Fatran, 3 B. dk 
Aid. 497. 
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the time the brandy was demanded (a), ** for it would be absurd to offer 
the expenses of keeping the goods to one who insisted on retaining them 
as his own property” (6). But a person does not, of course, lose his right 
of lien by merely omitting to mention it when the goods are demanded. 
And if he claims a right *to retain them for two separate charges, and has 
a lien only in respect of one of them, this will not dispense with the 
necessity of a tender of the one in respect of which , the lien exists (c). 

Of the parties entitled to create a right of Uen, — A mere trespasser or 
wrong-doer, who gets possession of property without the consent of the 
owner, cannot in general deal with it so as to create a right of lien 
thereon as against the true owner (d), unless the party in whose possession 
the property is placed is a publick innkeeper, or common carrier, or common 
ferryman, or is bound to exercise his craft in favour of all who require his 
services (post, ch. 9). Where the owner of a pony phaeton intrusted the 
phaeton to a painter to be painted, and the latter carried it to the premises 
of the defendant, who was in the habit of taking carriages to stand on his 
premises for hire, and there left it, and the phaeton, never having been 
painted or brought back, the plaintiff, after the expiration of three 
months, made search for it, and found it on the premises of the defendant, 
who claimed a lien on it for the price of the standing-room, it was held 
that the defendant had no such lien (e). And when a chaise, which had 
been broken by the negligence of a servant, was', taken by the latter to a 
coachmaker's, without the knowledge or sanction of the master, and was 
there repaired, it was held that the coachmaker had no lien upon the 
chaise as against the master for the price of the repairs (/). It would 
seem also, from the adjudged cases, that if a servant is directed to take a 
carriage to A to be repaired, and he by mistake takes it to B, that B 
would have no lien upon it for the price of the repairs, as the servant was 
not authorized to employ B in the matter. This may be law, but it is 
hardly just, and opens a wide door to fraud, as it is impossible for the 
coachmaker to be cognizant of the particular directions given by the 
master to the servant. If the servant has received general directions to 
get the carriage repaired*, he may then of course give a right of lien to 
any coachmaker he may employ to do the repairs {g). It has been held, 
that if a person obtains possession of goods by fraud, and pawns them, 
the pawnee is entitled to a lien upon them for the money advanced as 
against the true owner (A). But the possession of the goods by the 

(a) Boardman v. SiU, 1 Oaxnpb. 410 n. (g) Weldon v. Chuldf S'Esp. 268. 

(ft) White V. Oainer, 9 Moore, 40. (A) Parker v. PaJlricJub T. B. 176; 

(c) Scarfey. Morgan, 4 M. & .W. 281. doubted Peer v. Humphrey, 2 Ad. 4; E. 

(rf) Hartop V. Hoare, 3 Atk. 44. Lem- 499 ; said to be good law by Parke, B,, 16 

priere v, Pasleyt 2 T. B. 485. M, & W, 219; and Creswell, J., 20 Law, 

(e) Buxton v. Baughan, 6 C. & P. 674. J., C. P. 168. 

(/) Hiecox V. Greenwood, 4 Esp. 174. 
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pftwnor must have heea obtained by virtue of a contract 'intended to pass 
the property to him. If a person pawns with another property, to which 
he has no colour of title, the jus tertii may always be set up against the 
pawnor by the pawnee (t). 

General lien is a right on the part of a manufacturer, or workman, 
factor, broker, or commission agent for the sale of goods, warehouseman, 
or wharfinger, into whose hands goods have been placed to be worked up, 
repaired, or improved, sold, or taken care of for hire, in the ordinary 
course of their trade or employment, to retain possession of them, not 
only until they have received payment of the hire due to them for their 
services in the particular employment, but for the general balance due to 
them from their employer in the ordinary course of dealing for work and 
services of the like nature bestowed at other times upon other goods of 
the employer. This right depends either upon the express agreement of 
the parties, or the custom and usage of the particular trade or business. 
The onus of making out and establishing the right, whether it exists by 
agreement or by custom, lies upon the party claiming it. When custom 
and usage of trade are relied upon as establishing the right, the usage 
must be shown to have governed the parties in their previous dealings 
together, or to prevail to such an extent that the contracting party must 
be supposed cognizant of it, and to have contracted subject to the usage, 
but as the right is an encroachment upon the ordinary rules and principles 
of the common law, it is regarded with jealousy by the courts, and requires 
the strongest proof. 

A general lien cannot be set up in opposition to the terms and con- 
ditions upon which the goods were received. Thus, if a broker or factor 
receives goods to sell, and applies the proceeds in some particular manner, 
he cannot set up a lien for his general balance, because a lien of this 
nature would be utterly inconsistent with the tenns upon which he 
acquired possession of the goods (k). And if a debtor deposits a bill of 
exchange with his creditor, in order that the latter may get the bill 
discounted, and pay over the proceeds to the debtor, the creditor cannot 
set up a lien upon the bill for the general balance due to him (Z). In 
some places, dyers, calico-printers, fullers, warehousemen, wharfingers, and 
packers, have been held, in accordance with the proved usage of their 
several trades in the particular locality, to have a lien on goods sent to 
them to be dyed, printed, warehoused, worked upon, or taken care of, not 
only for the work done upon, or in respect of the particular goods in their 
possession, b0 also for their charges of dyeing, printing, warehousing, &c, 

(i) Cheemam v. ExaU^ 6 Exch. 345. (A) Walker v. Birch, 6 T. B. 262. 

As to pledges by Factors and Agents, see {l) Key v. FUiU, 1 Moore, 461 ; 8 

Addison on Contracts, p. 819, 4th edit. Taunt. 21. 
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other goods which had preyionslj been deliyered back to their owners (m)| 
and in other places where no such usage has been shown to exist, they 
have been held to have no such general lien (n). The usage, when it 
exists, must bp shown to be long established, and notorious, fair and 
reasonable, and not. contrary to any established principle of law (o). It 
has been held that a publisher has a lien upon any one or more parts or 
numbers of a work for his charges and disbursements for printing or 
publishing the various numbers, though not consecutive, of an entire 
work {p)j also that an agent who carries on business, in his own name 
on behalf of an undisclosed principal, has a lien on the business, the 
stock employed in it, and the debts owing to it, to the extent of the 
liability which he has incurred in the conduct and management of the 
business (g). 

Lien of factors and brokers . — Factors and brokers to whom goods are 
consigned to be sold, have a lien for the general balance due to them from 
their employers or principals in the ordinary course of their business as 
factors, and for their acceptances on behalf of such employers upon the 
goods whilst they are in their possession, and on the monies realised by 
the sale of them (r). This right exists universally by the custom of the 
trade. It is part of the law merchant, and as such is judicially taken 
notice of by the courts, no proof being ever required as a matter of fact 
that such general lien exists. The lien does not extend to a collateral 
debt not growing out of the relationship of principal and factor, such as a 
debt due for rent (3), nor to goods which have not actually reached the 
hands of the factor (<), and come into his possession with the consent and 
direction of the owner; consequently, if goods have been left at the 
facWs place of business by mistake or inadvertence (u), or have been 
taken possession of by him without the authority of the owner, he cannot 
set up a lien upon them for his balance (x). And if the party from whom 
he receives the goods is only an agent, he cannot retain them as against 
the true owner for a debt that was due to him from the agent at the time 
the goods were put into his hands, and which was not contracted on the 
credit of the deposit of the goods; but it is otherwise if he has made 
advances on the credit of the deposit, not knowing the depositor to be an 

(m) 8avUl v. Barchardf 4 Esp. 52. {p) Blake v. Nicholson, 3 M. & S. 167. 

Naylor v. Mangles^ 1 ib. 109. Spears v. {q) Foxcrqft v. Wood, 4 Russ. 488. 

Harily, 3 ib. 81. Rose y. Hart, 8 Taunt. (r) Kruger y.TTiZcojp, Ambl. 252. Hud^ 

490; 2 Moore, 547. Wehh y. Fox, 2 son y. Granger, 5 B. & Aid. 81. Ham- 
Peake, N. P. C. 167. mond y. Barclay, 2 East, 227. 

(») Green y. Farmer, 4 Burr. 2214 ; (9) Houghton y. Matthews, 8 B. 4; P. 

1 W. Bl. 651. Holdemess y. ColUnson, 7 485. 

B. & C. 216. (0 Kinloch y. Craig, 8 T. B. 123. 

(o) Rush/orth y. Hadfield, 6 East, 528. ( 11 ) Lucas y. Borrien, 7 Taunt. 278. 

Leuckart y. Cooper, 3 Sc. 521 ; 3 Bing. (a;) Taylor y. Robinson, 2 Moore, 780. 

N. C. 99. 
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Agent (y). The factor can only claim a lien for his general balance upon 
goods which come to his hands as factor. A factor, therefore, who effects 
a policy of insurance, not as factor but as an insurance broker, is not 
entitled to a general lien on a policy in his hands for a J^alance due to 
' him in his character of factor (z): 

Liea of insurance hrohers . — Insurance brokers have also, by the general 
usage and custom of trade, a lien for the general balance due to them from 
their employers upon all policies effected by them for such employers, and 
left in their hands, and upon all monies deceived by them upon such 
policies from the underwriters, unless the party for whom they effected 
the policy was himself only an agent in the matter; in which case the 
extent of their lien will depend upon the disclosure or concealment of the 
agency, and the degree of credit they may have given to the agent, under 
the impression that he was the party really interested in the policy. The 
lien does not extend to a collateral debt not incurred in respect of broker- 
age business. 

Lim of hankers . — Bankers also, who are a species of factors in pecu- 
niary transactions, have, by the general law of the land, a lien upon all 
the securities of their customers in their hands for their advances to such 
customers in the ordinary course of business (a), unless such securities 
have been received under special circumstances, and not in the ordinary 
way of their business as bankers, or under some special arrangement or 
understanding inconsistent with the exercise of the right, or limiting it 
to some specified amount (6). If title-deeds and securities for money, 
not being negotiable, are deposited in the hands of a banker by a person 
who is wrongfully possessed of them, or is not the true owner thereof, and 
is not authorized to raise money upon them, the banker has no better or 
further rights over them than the party who deposited them in his hands, 
and cannot set up a lien upon them as against the true owner (c). But 
as regards negotiable securities, such as exchequer bills, bills of exchange, 
and promissory notes, the right of general lien will extend to them, 
although the cdfttomer who delivered them to the banker was not the 
owner, but was holding them as an agent or trustee of some third party, 
unless the banker knew at the time he received the securities that they 
did not belong to the party from whom he received them. The lien of a 
banker upon the securities in his hands belonging to his customers is part 
of the law merchant, and as such is judicially taken notice of by the 
courts (d). 

(y) PuUney v. Keymer, 8 Esp. 181. (c) Lucas v. Dornen^ 7 Taunt. 279. 

(z) Dixon V. Stans/eld, 10 C. B. 398. (d) Barnett v. Brandao, 7 So. N. B. 831. 

(а) DavU v. Bowafier, 5 T. B. 488. Wookey v. Pole, 4 B. and Aid. 11. Colima 

(б) Vanderzee v. WillUf 3 Bro. C. C. 21. v. Martin, 1 B. & P, C48. 
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• Lim of oUorneiyB and Attornejs and solicitors also have « 

lien upon all money recovered by them in the actions and suits in which 
they are employed, and upon all the deeds and papers, and other articles 
of their clients which come to their’ hands in their professional capacity, 
for the purposes of business, for the costs not only of the particular cause 
or matter with which such deeds or papers are connected, but for the costs 
due to them generally from their clients (e). But a solicitor has no Ifen 
upon the will of a client for the costs incurred in the preparation of it, 
and cannot therefore refuse to produce it after his client’s death until his 
costs have been paid. And where deeds are delivered for a specific pur- 
pose, the right of lien is extinguished as soon as the particular purpose 
has been accomplished, and it may be superseded altogether by the 
attorney’s taking from the client security for his costs (/). The town 
agent of a country attorney has a lien only upon the money recovered, and 
upon the papers in his hands in the particular cause in which he is 
engaged, for the amount due to him by the attorney in that particular 
cause. He cannot set up a claim of lien for the general balance due to 
him from the country attorney who employs him, and cannot retain the 
money or papers of the client to satisfy his general debt {g). 

An attorney cannot set up a general lien for the balance due to him 
in respect of services not rendered by him as an attorney, nor can he 
detain deeds and papers which do not come to him in his professional 
character. He has no lien, for example, where he acts or holds papers as 
town-clerk (^), or steward of a manor (i); he cannot set up any lien which 
is inconsistent with the nature of his employment, or the terms, or condi- 
tions, or express or implied trust upon which he received the papers {k). 
His right, moreover, is dependent upon the rights of his client, and he 
cannot acquire more extensive powers over the papers in his hands than 
the client himself possessed at the time he deposited them with him (Q. 
If an attorney transacts business for a firm in partnership collectively, 
and also manages the private business of the members of the firm indi- 
vidually, he has no lien upon the private securities, ^Iftds and writings 
of one partner in respect of the business done for the firm (m). 

Certificated conveyancers have no lien upon the papers and instructions 

(«) Stevenson v. Blakelock, 1 M. & S. {h) Champernown v. Scott, 6 Mad. 03. 

533. Lambert y. Buchmaster, 2 B. d? C. (t) Rex v. Sankey, 5 Ad. & E. 428. 

610. Blunden v. Desert, 2 Dru. & W. 405. {h) Lawson v. Dickenson, 8 Mod. 307, 

Friswell v. King, 15 Sim. 191, (Q HoUis v. Claridge, 4 Taunt. 807. 

(/) Oenges v. Oenges, 18 Ves. 204. Esdaile v. Oxenham, 3 B. d: C. 220. Light- 

Batch V. Sgmes, Turn. & R. 92. foot v. Keane, 1 M. & W. 745. Moles^ 

(g) While v. 12. Ex. Ass, Co,, 7 Moore, worth v. Robbins, 2 Jones & Lat. 858. 
240. Moody v. Spencer, 2 D. ^ R. 6; (m) Tamer v. Deane, 8 Exch. 886 ; 18 

Anon. 2 Dick. 802. Law J., Exch. 848. 
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pla6ed in their hands for the purpose of enabling them to draw out a 
convejaiioe'(»). 

Lien of 8hipmci8ter8.—Ajk agent cannot acquire a lien upon the 
property of his principal for work done by others whom he has employed 
and paid. A shipmaster, therefore, has no lien upon a ship for money 
expended or debts incurred by him for repairs done to her on the 
T^age (oy 

Notke8 that goods mil he held evigect to a general lien. — The right to 
retain for a general balance may, with certain exceptions presently noticed, 
be resenred by the express contract of the parties. Eveiy workman and 
artificer not being a publick innkeeper, common carrier, common ferryman, 
common farrier or smith, and not being bound to exercise his calling in 
favour of all persons who may require his services, has a right to prescribe 
the terms upon which he will receive goods into his possession to be 
dealt with in the ordinary course of his trade, and may by express notice 
reserve to himself a general lien, if he thinks fit so to do. Thus, where 
the dyers, dressers, bleachers, whisters, printers, and calenderers of Man- 
chester, and the neighbourhood, came to a public resolution or agreement, 
at a public meeting in Manchester, that they would receive goods to be 
dyed, dressed, bleached, &c., on the condition that such goods should not 
only be subject to the debts for the work and labour performed upon them, 
but also for the general balance due from the persons employing them for 
work and labour of the same kind performed upon goods, which they had 
already delivered out of thekr possession, it was held that parties who had 
sent goods to the dyer or fuller, with notice of this resolution, conceded to 
them a lien for their general balance {p). 

General lien hy custom of trade — WarehoueeJeeepers — Wharfingers . — 
Where certain publick warehousekeepers of the city of London claimed a 
right to retain various bales of wool under an ancient custom of that city, 
for all publick warehousekeepers to have a general lien upon all goods from 
time to time housed in their warehouses in the name of the merchants or 
other pei^ns l|j!^hom such publick warehousekeepers were employed, for 
all monies or any balance thereof due from such merchants to such publick 
warehousekeepers for their advances, expenses, and charges, &c., it was 
held that the custom was bad, as the general lien claimed was not confined 
to goods the property of the person* who employed or retained the ware- 
housekeeper. TI^ custom,” it was observed, “ if supportable, would make 
the goods of a foreign merchant, which have been consigned to a London 



Steadman v. HockUst 15 M. W. 


(o) Hussey v. Christie, 9 East 433. 

(p) Kirkman v. Shawcross, 6 T. E. 14. 
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factor for sale, and by him put into tbe warehouse of the warehouso- 
keeper for safe custody, liable to a private debt'of the factor fer expenses 
incurred in respect of other goods of third persons, which had been in his 
hands at former times, for charges crontracted upon such goods during any 
antecedent period of time, and that to an unlimited extent; which would 
be unreasonable and unjust, and obviously prejudicial in a very high 
degree to foreign trade, for no foreign merchant would consign his go^s 
to this country for sale, if they could be made liable whilst warehoused for 
custody, to satisfy a debt already due from the factor to the warehouse- 
keeper, in respect of other^ goods** (g). If a wharfinger has a^general 
authoritj^ to receive all goods direct^ for A. B., and goods come to his 
wharf directed by mistake for A. B., the real owner of the goods cannot 
take them away without paying the charges incident to those particular 
goods; but it is equally clear that the wharfinger could not set up a 
lien on such goods for a general balance of accounts due from A. B. to 
him (r). 

Zten of policy-hrohera.^li a policy-broker is employed by an agant to 
effect a policy of insurance for the benefit of such agent, and there is.no 
disclosure of the agency, and nothing to lead the broker to think that any 
third party is interested in the policy, and the insurance is accordingly 
effected in the name of the agent as owner, and a loss occurs, and the 
policy is allowed, after the loss, to remain in the broker*s hands, and the 
latter then permits the agent to get into his debt, not knowing him to be 
an agent, the broker will have a lien as against the principal upon the 
policy, and upon the money he receives thereon from the underwriters, to 
the extent of the debt due to him from the agent, as well as for his com- 
mission, and charges for effecting the policy (s). But if there is the 
slightest indication of the agency to the broker, such as a declaration by 
a British subject in time of war that the property is neutral (£), or a 
statement that the insurance is to be effected for a correspondent in the 
country** (u), or that the property to be insured belongs to a merchant 
abroad who has consigned it to the agent with full pouiFof disposition 
over it, and with authority to indorse the bill of lading {x\ the broker 
will have a lien only for his commission and charges for the insurance, and 
not for the balance due to him from the affent. 

Of the eosHnguiehmeni of the right of lien hy abandonment of poeeeaaion,— 
li a bailee who has a right of lien upon property in hiii jiossession, volun- 

(q) Tindal, G. J., Leuckart v. Cooper^ Westwood y, Bell, ib. 860. OUve y. Smith, 

3 So. 581 ; 8 Bing. N. C. 99 ; 85 Hen. 6, 5 Taunt. 50. 

88, cited Rex v. Humphery, 1 Mo. Clel. (0 Maeme v. Henderson, 1 East, 387. 

& Y. 198. (a) Snook v. Daxidson, 2 Gampb. 318, 

S Richardson v. Ooss, 8 B. & P. 128. (x) Lanyon v. Btaeehard, ib. 597. 

Manny, Forrester, 4 Gampb. 81. 
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4^f parts fAth the possession of snch properly, the lien is gone; so that 
if he afterswds reoorers possession of the property his right of lien does 
, not reviTe (y); but if it is stolen or taken away by a trespasser or by 
ftaod, and he gets it back again, his right of lien is not extinguished (z). 
Possession of goods and chattels may be given up, and the right of 
lien extinguished, although the goods and chattels are never actually 
removed fiom the premises of the party having the lien (a). And, 
on the other hand, as the possession of the servant is the possession 
* of the master, it follows that a depositaiy or bailee who has a right of lien 
upon goods in his possession does not lose hk right by placing the goods 
in the hands of his servant or agent for custody, who is to ho](f them at 
hk disposal. Warehousekeepers and wharfingers to whom goods have been 
delivered by masters of ships for safe custody, have been held to be the 
servants of such masters holding the goods at their disposal, so as to 
preserve the shipmasters lien for the freight after the goods have been 
taken out of the ship (6). 

The right of lien being a mere personal right, which cannot be parted 
with, it follows that a bailee who has got a lien cannot sell his right to 
another, nor can he transfer, as we have just seen, the property over which 
the lien extends, to another, without losing his right of lien (c), unless 
the property has been pledged to secure the repayment of money ad- 
vanced, with an express or implied power of sale. An innkeeper, conse- 
quently, cannot sell the horse of his guest for the expense of his keep, 
except within the city of London (d). A sheriff cannot sell an interest of 
this description, and he cannot, consequently, seize property covered by the 
lien under an execution against the party claiming the lien (s) ; but if 
the execution is against the owner of the goods, he is entitled then to 
(Seize them, after tendering the amount of the debt for which they are a 
security. A person may, as we have before seen, reserve to himself, by 
express contract, a right to take and to hold goods as a security for the 
payment of a^bt, so that he will be entitled to resume possession of the 
goods after lAias parted with them, and re-establish his lien, provided 
the rights of no third party have intervened. 

Tender of the ddbt tn extinguiehTnent of the right of lien . — Wherever a 
person has a lien upo^ goods tor the payment of money due upon them, 
whether he be an unpaid vendor in possession of goods sold, or a 
manufacturer or workman in possession of goods that have been worked 
^ up or repaired by him, or a pledgee holding chattels as a security for a 

. j \ i ' 

Swtet y, Pym, 1 East, A. « (e) Clerlt y OUbeti, 2 Bing, N. C. 367. 

Wailat* T. WoodgtOe, KteVL.lM. (J) Jmo v. Peaiit, Sir. 666. 

(«) JaecHy, Ubmr, 8 M. & P. 206. («) Ltgg y. Etmu, 0 M. « W. 42. 

(S) lUevis ▼. Oajiper,6’Bmg. N. C. 1S6. 
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debt, the lien may be at dnoe extingukbed, and a right to the ^ssession 
of the goods created by a tender of the money due upon them Where 
a lease was deposited with the defendants as a securit}^ for the repayment 
of 150Z. on a promissory note payable on demand, and the defendants 
agreed that they would not enforce their remedy upbn the note so long as 
the maker should duly pay the interest thereon^ the rent of the premises, 
and what might from time to time be due' to them for beer, and if he 
failed in any of these respects, the defendants ^ere to be at liberty, after 
notice, to sell the lease and to deduct the expenses of the sale, the 
principal money and interest, and any account then, due from the^laintiff 
to the defendant, it was held that the moment the amount of the note 
was paid or tendered, there was an end of all the stipnlations as to what 
should be done with the lease in the event of the non-payment of the 
note and interest, and that the plaintiff had a right to maintain an action 
of detinue to recover back his lease {g). 

Retention of goods and chattels^ deeds and securities^ by one of several 
joint-oumers or tenants-in-cmimm. — “ If two be possessed of chattels 
personal in common by divers titles, as of a horse, an ox, or a cow, &c., if 
the one take the whole to himself out of the possession of the other, the 
other hath no other remedy but to take this from him who hath done to 
him the wrong, to occupy in common, &c., when he can see his time” (A). 
Where two have an equal interest in a deed and each may have occasion ^ 
to use it, as for instance, where the same deed grants Whitcacre to A, 
and Blackacre to B, it is manifest that both cannot hold the deed at the 
same time ; and to avoid any unseemly contest for the possession of it, it 
has been held that he who first gets hold of it is entitled to keep it.- For 
fraud or force which may be used to get possession of the deed, either 
party may perhaps have a remedy against the other;. but the title to the 
deed is ambulatoiy between those who may have an interest in, and may 
have occasion to use it, and each is entitled to keep the deed from the 
other so long only as he actually retains it in his custod^^j^d control, but 
no longer (i). 

Re-delivery of chattels to one of several joint-bailors. — If an action is 
brought by several joint-bailors against a bailee for the non-delivery of 
goods deposited in his hands by a joint-bailment from all of them, it is a 
good defence to the action that the goods bailed by the plaintiffs to the 
defendant have been delivered up to one of them. It is said,” observes 
Lord Campbell, that this is no defence, because the contract of bailment^ 
was not to deliver them except to the plaintiffs jointly. But as, in fact, 

V 

(/) Ratcliff y. Davies^ Cro. Jac. 244. (A) litt. see. 823. 

(^) OhiUon V. Carrington^ 15 C. B. 105. (i) Foster y. 'Orabh, 12 0. B. 180» 

U 
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one of the plaintiffs has got the goods, the question arises whether he can 
sue the defendants for giving them to himself. It would be contrary to 
all principle, and the cases show that it would be contrary to all law if he 
could. I do not think an action could be maintained against bankers in 
this porition more than against others ; but it is not to be supposed they 
could therefore with impunity deliver up to one person securities deposited 
with them to hold for several persons. I think, in such a case, they 
would stand in the relation of trustees for all the joint-bailees ; and there 
would be a clear remedy in equity for the breach of trust in delivering the 
joint property to one only of the cestui que tnists ” (^). 


SECTION II. 

OF ACTIONS FOR THE NEGLIGENT MANAGEMENT, NEGLIGENT KEEPING, AND 
UNLAWFUL DETAINING OF GOODS AND CHATTELS. 

Parties to he made pMntiffs in actions against bailees , — A mere gratuitous 
bailment of a chattel to another does not, as we have scon, remove the 
chattel out of the possession of the bailor, and does not prevent the latter 
from suing a third party who takes the chattel out of the hands of the 
bailee and refuses to deliver it to the bailor on demand (ante, p. 222). 
In cases of gratuitous bailment, the bailee generally holds the chattels 
merely at the will of the bailor, and is bound to return them wlicnever 
required so to do. Where, therefore, brewers sell porter in casks, and lend 
the casks to their customers until they are emptied, they may maintain 
an action against a wrong-doer for taking and detaining the empty 
casks (Z). 

In all cases #f bailment of chattels by one person to another for hire 
or reward, it is essential that the bailee should preserve his dominion and 
control over the property, and his power of restoring it to the owner. If 
therefore he parts with the possession of the chattel, and places it under 
the dominion and control of a stranger, the bailment is determined, 
and the owner has a right of action for the recovery of the thing 
bailed (m). 

Where, after a bailment of chattels, the bailor has transferred all his 
interest in the chattels to another, the bailee is entitled, as we have seen, 

(A) Brandon v. Scotty 7 £11. is Bl. 237 ; 

26 Law, J., Q. B. 163. 


(l) Mandcn v. Williams, 4 £xch. 343. 

(m) Cooper v. WiUomat, 1 0. B. 682. 




SECT. 2.] PARTIES TO BE MADE PLAINTIFFS. 291 

to have an order or authority from* the bailor to deliver them to his 
transferee, or a reasonable time to make inquiry and ascertain the validity 
of the new title of the claimant before he can be made responsible in 
damages for the non-deliveiy of the chattels to the latter {n). Where, 
for example, goods have been bailed by the owner to a warehouse-keeper, 
to be kept, and the owner has subsequently sold the goods to a purchaser, 
the warehouse-keeper is not responsible for refusing to deliver the 
goods to the purchaser without the production of a delivery order from 
the bailor, or some documentary evidence of title to the goods on the part 
of the stranger who demands them; but he may, if he pleases, at once 
attorn to the purchaser, and rely upon the title of the latter (o). 

If the bailee has received the chattels upon the terms that he is to 
deliver them to the bailor, or to any person authorized by him to receive 
them, a bond fide purchaser or mortgagee, who is in possession of a bill of 
sale, or assignment, or mortgage, executed by the bailor, transferring all 
the bailor's interest in the chattels to such purchaser or mortgagee, may, 
on presenting such bill of sale or mortgage to the bailee, lawfully demand 
possession of the chattels, and in case of the refusal of the latter to 
deliver them to him within a reasonable time after the demand (ante, 
p. 186), may maintain an action for the conversion or detention of the 
property (p), the bill of sale or mortgage, signed by the bailor, being an 
authority or direction to the bailee to deliver up the chattels to the 
purchaser or mortgagee ; but if there be a mere oral agreement of sale, 
and no warrant, or authority, or direction from the bailor for the delivery of 
the goods, the refusal of the bailee to deliver them to the stranger would 
be no proof of a conversion or of a wrongful detainer. It is to a case 
of this sort, where there has been a mere oral transfer of chattels by a 
bailor, without any warrant or authority from the latter to the bailee to 
deliver them to the transferee, that the dictum of Holt, 0. J., must be 
taken to apply, that if A bail goods to C, and after give his whole right 
in them to B, B cannot maintain detinue for them against C, because the 
special property that C acquires by the bailment is not thereby transferred 
to B (y). 

If the bailor is not himself the owner of the goods, but has some 
special property therein, or is himself a bailee of them, and answerable 
over to the real owner, he is entitled to maintain an action for damage 
done to them, or for the loss of them (r). 

(n) Ante, pp. 188, 180. Lee v. Bayee^ {p) Franklin v. Neate, 13 M. 484; 

18 0. B. G07 ; 25 Law, J., C. P. 240. 1 Bolle. Abr. Detinue, C. 2, 3. 

Solomons v. Dawes^ 1 Esp. 82. (q) Rich v. Aldred, 6 Mod. 216. 

(o) Ogle V. Atkinson^ 5 Taunt. 762. (r) Freeman v. Birchs 1 N. & M. 420. 

Oheeeman v. Exall, 6 Exch. 344 ; ante, Nicolla v. Bastardy 2 C. M. ife B. 660 ; 
p. 188. ante, pp. 220^222. 
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J(nnt and separate rtghts of actiori, — If a chattel has been deposited by 
two joint-owners of it in the hands of a bailee, who has agreed to keep it 
for the two, it is not in the power of one of them to take it out of his 
hands without the consent of the other (s). If that were not so, each 
might demand the chattel, and have an action for its non-delivery, and so 
the bailee might be harassed with as many actions as there were joint- 
owners (Q. But if the bailee thinks fit to deliver up the goods to one of 
the joint-bailors, a joint-action by all of them cannot afterwards be 
.maintained against him, for the one who has got the goods cannot join 
with the others in suing for the non-delivery of them (u). And if the 
defendant is a mere wrong-doer, having got into his hands the property of 
several joint-owners, none of whom have authorized him to detain it, any 
one of such joint-owners may bring an action of detinue against him (x). 
If several joint-owners allow one of them to deal with their property, and 
place it in the hands of a bailee, the latter is accountable to the owner 
with whom he deals (y), “ as if a charter be made to four, and one of 
them bails the charter to keep, he alone, without the others, may bring 
detinue (z); or all the owners may be joined as plaintiffs, except in the 
case of deposits of money in the hands of bankers.” Where two persons 
were severally entitled to separate portions of the contents of a box 
delivered by their agent to a railway company, to be carried for both of 
them, and the box was lost, it was held that they might sue jointly for 
damages (a). 

Power of the bailee to compel rival claimants to establish their title by 
garnishment and by interpleader, — By the common law, whenever one 
person had deposited goods in the hands of another, to be re-delivered 
to the bailor, and a third party came and claimed the goods of the 
d^ositary, and brought an action of detinue for their recovery, the bailee 
might pray garnishment, i, e, that the bailor might be garnished or 
warned of the claim made by the stranger upon the depositary, and 
summoned to show to the court whether the goods were his property or 
not; and upon this prayer of garnishment a scire facias issued against the 
depositor to appear and plead with the plaintiff, and the latter thus 
became the defendant to the suit under the name of the garnishee, the 
first defendant, the depositary, being considered out of court by the 

(«) Ld. Ellenborough, May v. Harvey , 209. 

18 East, 199. Nathan v. Buckland^ 2 (y) Martin, B., WaUhe v. Provan, 8 

Moore, 163 ; ante, p. 222. Exch. 852. 

(t) Jttwood V. Ernest, 13 C. B. 889; (z) Thel. Dig. lib. ii. cap. 47, s. 8. 

22 Law, J., G. P. 226. Broadhent v. Ledward, 11 Ad. & E. 211. 

(tf) Brandon v. ScoU, 7 Ell. & Bl. 287 ; (a) Metcajfe v. Land, d Br, Bail, Co., 

26 Law, J., Q. B. 168. 4 C. B., N. S. 819 ; 27 Law, J., C. P. 

(x) Broadhent v. Ledward, 11 Ad. 9a £. 338. 
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garnisliment ((). By 1 & 2 Wm. 4, c. 58, s. 1, it is enacted that all 
depositaries or stakeholders who are sued in the superior courts, or the 
courts of pleas of Lancaster or Durham, for the recovery of deposits held 
by them, there being at the time other claimants thereon besides the 
plaintiff in such action, may apply to the court after declaration, and 
before plea, by affidavit or otherwise, showing that the defendant does 
not claim any interest in the subjefet-matter of the suit, but that the 
right thereto is claimed, or is supposed to belong to some third party, 
who has sued, or is expected to sue, for the same ; and that the defendant 
does not collude with such third party, but is ready to bring into court, 
or to pay or dispose of the subject-matter of the action in such manner 
as the court, or any judge thereof, may direct; and the court, or any 
judge thereof, after such application has been made, may make a rule or 
order calling upon such third party to appear and state the nature and 
particulars of his claim, and maintain or relinquish it, and in the mean- 
time stay the proceedings in the action, and, finally, order such third 
party to make himself defendant in the same, or some other action, and 
generally dispose of the claims, and make such rules or orders as may 
appear just and reasonable (c). 

Declaratmm cigaimt bailees for the loss of chattels hailed to them to he 
kept or dsalt with in the way of their trade. — If the ifiaintiflf complains of 
the loss of chattels delivered by him to the defendant to bo safely kept, 
or to be mended or repaired, or to be dealt with by the defendant in the 
way of his trade, it is sufficient for the plaintiff to set forth the delivery 
by him of the chattels to the defendant (describing them), and stating the 
* purpose for which they were delivered, and to allege generally that the ;, 
defendant, having received possession of the said chattels from the 
plaintiff, did not take due and p’-oper care of them, and by reason 
thereof the said chattels became wholly lost to the plaintiff (c?); but 
it is not now necessary to show on the face of the declaration how the 
chattels got into the hands of the defendant, or to allege that they were 
lost or destroyed through his negligence. If the chattels liavc been 
delivered by the plaintiff to the defendant, and the defendant is unable to 
return them, from any cause whatever, the ordinary declaration in detinue 
will suffice (e). 

In actions of detinue, the declaration formerly alleged that the 
plaintiff delivered the chattels to the defendant, to be re-delivered on 
request; but this allegation of a bailment was wholly immaterial, and 

(6) 8 Beeves, 448 ; Com. Dig. Pleader, (d) Doorman v. JenHnst 3 Ad. & E. 256* 

2 X. 8. Rich V. Aldred^ 6 Mod. 216. (e) Reeve v. Palmer^ 6 0. B., N. S. 84. 

(0 Cogga v. Bernard^ Ld. Baym. 009. Jonee v. DowUt 9 M. & W. 19. 
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not traversable, the gist of the action being the detainer of the pro- 
pcrty (/); and the form given by the Common Law Procedure Act 
simply alleges that the defendant detains from the plaintiff his goods and 

chattels (describing them), or his title-deeds of land called in 

the county of , describing the deeds, and that the plaintiff claims 

a return of the goods and chattels, or deeds, or their value, and £ 

for their detention (^). If any special damage has resulted to the 
plaintiff from the detention, the nature of it should be set forth on the 
face of the declaration. If, for example, by reason of the detention by 
the defendant of the title-deeds to an estate, the plaintiff has been 
prevented from selling or letting property to advantage, and from re- 
ceiving money, the fact should bo stated and relied upon in aggravation 
of the damages. 

Declarations against bailees for damage to chattels bailed to them . — 
Where the plaintiff’s declaration alleged that the defendant undertook, 
safely and securely, to raise up several hogsheads of brandy of the 
plaintiff then in a certain cellar, and to lay them down again in a certain 
other cellar, and that the defendant and his servants so negligently and 
carelessly put down the hogsheads in the said other cellar that, through 
want of care on their part, the casks were staved, and a great quantity of 
brandy was spilt, it was held that the declaration disclosed a good cause 
of action, though it did not allege that the defendant was a common 
porter, or that he was to have any reward for his pains (A). 

If the plaintiff complains of an injury done to a horse lent by him to 
the defendant, it is sufficient to set forth the plaintiff’s possession of the 
horse, the delivery of it by the plaintiff to the defendant for a certain 
specified purpose, or to be ridden in a moderate, careful, and proper 
manner, and to aver that the defendant used the horse for a different 
purpose from that for which it was lent, showing in what way it was 

used, and that the defendant did not take due and proper care of the 

horse, but used and managed it so carelessly and imprudently that the 
horse was, through the carelessness and negligence of the defendant, 
greatly injured and lessened in value. 

Of the plea of not guilty. — In actions for loss of, or damage to, goods, 
the plea of not guilty operates, as we have seen, as a denial only of the 
wrongful act alleged to have been committed by the defendant. Thus, in 
an action against a bailcip for the loss of, or damage to, goods delivered to 
him to keep, or to be carried, or otherwise dealt with, the plea of not 

guilty will operate as a denial of the loss or damage, but not of the 

(/) Clositman v. WhUe, 7 C. B. 50. Sched. B. 20, 

ty) 15 & 16 Viet. 0 . 76, 8. 50; and (A) Coggs y, BemardfU. 'Raym. 009. 
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receipt of the goods bj the defendant for the purpose set forth in thtf 
declaration, or of the plaintiff’s property in the goods (i). 

What may he given in evidence the plea of rum-^tinet. — The plea 
of non<4etinet, alleging that the defendant does hot detain the goods and 
chattels in the declaration mentioned, operates as a denial of the detention 
of the goods by the defendant, but not of the plaintiff’s property therein ; 
and no other defence than such denial is admissible under that plea (^). 
If, therefore, the defence be that the defendant was justified in detaining 
the goods, in respect of some special property in them, or as having a lien 
upon them, he must set forth such right specially on the record. He 
cannot give in evidence, under the plea of non~detinet, that the goods 
were pawned to him for money which has not been paid; neither can he 
give in evidence a gift from the plaintiff, for that proves that he does not 
detain the plaintiff’s goods, and must be put in issue by a plea denying 
the plaintiff’s right of property in the goods (/). If the defendant claimi^ 
a right to retain possession of the goods on the ground that he is himself 
joint-owner of them with the plaintiff, or that he is tenant-in-common of 
them with him, his interest should be specially pleaded and set forth upon 
the record (m). But under the general issue the defendant may show that 
the goods belonged to a firm in partnership, and were placed in the 
defendant’s hands by a solvent partner, to be sold for the purpose of 
paying the partnership debts (w). 

Pleas setting up a delivery of the chattels to one of several joint-plaintiffs on 
the record, — We have already seen that it is a good defence to an action 
brought by several joint-plaintiffs against a defendant, for the recovery of 
chattels deposited in his hands by a joint-bailment from all of them, to 
plead that, before the commencement of the action, the chattels mentioned 
in the. declaration were delivered by the defendant to one of the plaintiffs 
(ante, p. 289). 

Pleas denying the plaintiff's property in the goods, — Under a plea alleging 
that the goods and chattels in the declaration mentioned were not, nor are 
they, the goods and chattels of the plaintiff, the defendant may set up a 
jus tertii, and show that the goods were not the goods of the plaintiff at 
the time they were delivered to the defendant ; that the defendant had no 
notice thereof until the true owner afterwards gave notice of his title, and 
forbade the defendant to deliver up the goods to the plaintiff. It has been 
held by the Court of Queen’s Bench that the defendant, under a plea 
denying that the goods detained were the goods of the plaintiff, may show 

(i) Beg. Gen. Hil. Term, 16 Viet. 1 Ell. (1) iliehardsv, FranJtum. 0 M. & W. 420. 

& Bl. App. Ixxxi. Ixxxii. (m) Mason v. FameU, 12 M. W. 684. 

(h) Reg. Gen. Hil. T. 16 Viet. 16, 1 (n) Morgan v. Marquis^ 23 Law, J., 

£11. & Bl. App. Ixxxi. £xch> 21 ; 0 Exch. 146. 
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that he had a lien upon them (p) ; but the Court of Exchequer has come 
to'a different decision, and holds that if the defendant sets up a right to 
detain on the ground of lien, he must plead such right specially on the 
repord. “ We .are aware,” observes Aldcrson, B., “ that this is contrary 
to an opinion of the Court of Queen’s Bench, in the case of LaneY. Tewson; 
but we cannot agree with that decision. The case was not fully argued 
before the court, nor were the authorities, which we think have decided 
that question, fully laid before them” (p). 

Pleas justifi/ing the detention of chattels under* a claim of lien (q) usually 
allege, that the chattels mentioned in the declaration were delivered by 
the plaintiff to the defendant, to be worked upon, repaired, or mended, by 
the defendant for hire in the way of his trade ; and that the defendant 
worked upon, repaired, or mended, the chattels, and that a certain specified 
sum of money became due to the defendant in respect of such work and 
labour, and that the plaintiff has not paid or tendered to the defendant the 
said sum so due to him, and that the defendant detained the chattels as 
security for the payment thereof. If the defendant wishes to set up a 
general lien for work done on other goods of the plaintiff, the defendant 
should show on the face of his plea whether he founds his claim on 
custom or contract. If he claims a general lien by custom of trade, ho 
should show the nature of the trade he carries on ; the existence of the 
custom ; the delivery to him of goods, from time to time, to be worked 
upon or dealt with by him for hire in the way of his trade, subject to such 
custom ; the dealing with the goods by him, so as to entitle him to his 
hire ; the amount due to him at the time he received the goods ; the work 
done by him thereon, and his claim to detain them until he has been paid 
the general balance due to him (r). 

Pleas setting forth or offering a return of the goods with satisfaction of the 
damages from the detention, — The defendant cannot plead a payment of 
money into court in satisfaction and discharge of the plaintiff’s claim, for 
the plaintiff has a right, under s. 78 of the Common Law Procedure Act, 
1854, to apply to the court, or a judge, to order that execution shall 
issue for the return of the chattel detained, without giving the defendant 
the option of retaining the chattel upon paying the value assessed ; and 
such a plea, if allowed, would have the effect of depriving the plmntiff of 
that right ($). The defendant should by his plea offer to return the 
goods and pay the money into court in satisfaction of the damages 
sustained by their detention (<). 

(o) Lane v. Tewson^ 12 Ad. & E. 116. Cumpston v. Haight 2 Bing. N. C. 449. 

(p) Mason v. FameU^ 12 M. & W. 084. Leuckhart v. Cooper, 3 ib. 99. 

(q) BarnewaU v. Williams^ 7 M. Gr. ( 9 ) AUan v. Dunn, 1 H. & N. 672 ; 20 

403, ante, pp. 193, 225. Law, J., Exch. 180. 

(r) Coombs v. Noad, 10 M. & W. 127. (t) Crossjield v. Such, 8 Exch. 163. 
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Evidence at the trial — Proof ov, the ^rt of the plaintiff. — Although the 
only plea on the record be a plea of not guilty, or non^etinet, the plaintiff 
must nevertheless give some general evidence of a right on his part to 
have the chattels delivered up to him. If he proves that, the goods were 
at one time in his possession, and that they were taken away by the 
defendant ; or if the plaintiff shows that he himself delivered the goods to 
the defendant, and afterwards demanded them back again, and that the 
defendant refused to deliver them, he establishes a primd facie right to the 
possession of the goods, and will be entitled to a verdict under a plea of 
not guilty. But if the goods were not delivered by the plaintiff to the 
defendant, or taken out of the possession of the plaintiff, there is nothing 
to show that he has any right to have them (u). If it appears, on the 
plaintiff’s own showing, that he and the defendant are joint-owners of the 
goods, or tcnants-in-common of them, he does not establish any right to 
take them out of the hands of the defendant, nor does he prove that the 
defendant detains the goods from the plaintiff, for one of several joint- 
owners, or tenants-in-common, of a chattel, who has got possession of the 
chattel, has a right, as we have seen, to retain such possession {x). 

Where a testator, two years before his death, gave some railway 
debentures to the defendant, intending to transfer the money secured by 
them to the defendant, and delivered the debentures to the defendant, 
who took possession of them, and locked them up in his own desk, but no 
transfer of the debts secured by the debentures was ever made, in accord- 
ance with the act of parliament regulating the transfer of such securities, 
and after the testator’s death his executors sued the defendant for de- 
taining the debentures, it was held that they were not entitled to recover 
them (^). 

Generally, however, the charters and evidences of title to property 
belong to the parties in whom the legal interest in the property is 
vested (z). 

Tlie detention necessary to support an action of detinue is an adverse 
or wrongful detention. It must be proved that the defendant withholds 
the goods, and prevents the plaintiff froin having the possession of them. 
Tliere should be evidence of a request on the part of the plaintiff to have 
the goods delivered to him, and a refusal to deliver on the part of the 
defendant. A defendant, having the goods in his possession, is not. by 
reason thereof bound to seek out the plaintiff and send them to him. 

(u) Land v. North, 4 Boug. 266 ; ante, 27 Law, J., Exch. 890. KeUack v. Nichol- 

p. 289. son, Cro. Eliz. 496. 

(x) Foster y. Crabh,\% C. B. 151 ; ante, (z) Ante, pp. 197, 198. Searle v. Law, 
p. 192. 15 Sim, 390. 

{y) Bartmi v. Gainer, 3 H. 4; N. 889 ; 
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The plaintiff must come for them (a). It may be that the goods are the 
plaintiff’s, and yet the detention of them by the defendant may be 
perfectly lawful (6). 

If the plaintiff makes out aprirnd facie, right to the possession of the 
chattels, and shows that he has demanded them, and that the defendant 
detains them from him, the title or right of property in the goods cannot 
be investigated unless it has been put in issue by a plea traversing the 
plaintiff’s right of property. 

Evidence for the defence , — As the authorities show that it is no answer 
to an action of detinue, when a demand is made for the re-delivery of a 
chattel, to say that the defendant is unable to comply with the demand, 
by reason of his own negligence or breach of duty, it is clearly no 
answer to say that he has lost the chattel, and is consequently unable to 
re-deliver it to the plaintiff (c). 

If the defendant relies upon a plea denying the plaintiff’s right of 
property in, or right of possession of, the goods, the defendant must prove 
his title to them. A bailee is not estopped, as we have seen, from show- 
ing that the bailor had a defeasible title, and that his title has been 
defeated by matter subsequent to the bailment or to the recognition of 
the title by the defendant {d). He may refuse to re-deliver the goods to 
the bailor on the ground that they are the property of another person, 
who has demanded and received them, or who has forbidden the bailee to 
part with the possession of them (e) ; but the bailee cannot, if the pos- 
session of the bailor was a lawful possession, and the bailment was not 
founded in fraud,- of his own accord set up the jus tertii (/). If the bailor 
was a trespasser or a thief in possessing himself of the goods, or the bail- 
ment was made with intent to defraud, he may justify his refusal to 
deliver them up to the bailor, whether the true owner has or has not 
interposed to prevent delivery. 

Where the plaintiff’ in an action for the detention of plate proved that 
he had pawned the plate with the defendant, and afterwards sought to 
redeem it, and tendered the ampunt due upon it, but the defendant refused 
to deliver it up, it was held that the defendant might, under a plea 
alleging that the plate was not the property of the plaintiff, show that the 
plaintiff had, prior to the deposit of the plate with the defendant, 
transferred it by bill of sale to a purchaser, who, nevertheless, allowed 
the plaintiff to continue in possession of it; that the plate had been 
deposited ivith the defendant in fraud of such purchaser, and that the 

{a) Clements v. Flight, 10 M. & W. 42 ; (rf) Thorne v. Tilhnry, 3 H. & N. 634 ; 
Eitz. Nat. Brev. 138 A. 27 Law. J., Exch. 407; ante, pp. 226, 230, 

(6) Chssman v. White, 7 C. B. 65, (<?) Shelburg v. Scotsford, Yelv. 22. 

(c) Eeeve v. Palmer, 6 0. B., N. S. 00,02. (/) Armory y. Delamiine^ 1 Str, 606. 



SECT. 2.] DEFENCES AND EVIDENCE — DAMAGES RECOVERABLE. 299 

defendant detained the plate by the order and under the authority of the 
latter (g). 

Effect of proof of the defendants having abandoned the possession of the 
chattel before the commeTweme/tit of the action. — It is no anawer to an action 
for detaining goods to show that the defendant abandoned possession of 
the goods before action, by delivering them over to some third party. 
The evidence of the detention is, that the defendant having taken 
possession of the plaintiff’s chattel, does not return it when demanded (h). 
But if the defendant has parted with the possession of the property 
before the plaintiff’s title to it accrued, ho has not then detained it as 
against the plaintiff, and is not liable in detinue. Thus, where the 
defendant took possession of goods to which ho conceived himself to bo 
entitled under a will, which turned out to be invalid from want of duo 
execution, and before letters of administration were taken out, and before 
there was any legal representative appointed with authority to demand 
and receive the goods, the defendant delivered them back to the party 
from whom he received them, and then the plaintiff took out administration 
and demanded the property of the defendant, it was held that he could 
not recover, as the defendant had never detained the goods as against 
him {{). 

Of the damages recoverable in actions for detaining chattels — Orders for 
the delivery to the plaintiff of the specific thing detained. — In the old action of 
detinue, the defendant had the option of retaining possession of the chattel 
detained, paying to the plaintiff the sum at which the jury thought proper 
to assess its value (Jc). “ The judgment,” observes Frowike, C. J., “ is, 

that the plaintiff shall recover the goods or their value ; then shall issue 
a writ to the sheriff to distrain the defendant to deliver the goods, and if 
he will not, then the value as it is taxed by the inquisition. And so it is 
in the election of the defendant to deliver to the plaintiff the goods or the 
value ” (Z). This option on the part of the defendant being felt to operate 
as a hardship upon the plaintiff in many cases, it has been taken away by 
the Common Law Procedure Act, 1854, which enacts, s. 78, that the 
court or a judge shall have power, if they or he see fit so to do, upon the 
application of the plaintiff in any action for the detention of any chattel, 
to order that execution shall issue for the return of the chattel detained, 
without giving the defendant the option of retaining such chattel upon 
paying the value assessed, and if the chattel cannot be found, and unless 
the court or a judge should otherwise order, the sheriff shall distrain the 
defendant by all his lands and chattels in the sheriff’s bailiwick, till the 

(ff) Cheesman v. FiXally B Excli. J544. (ft) Phillips v. Jones, 15 Q. B. 867. 

(ft) Jones V. Dowle, 9 M. & W. 19. (Z) Keilw. 64 b. ; Yelv.?!. 

(i) Crossfield v. Such, 8 £xch. 838. 
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defendant render snch chattel, or, at the option of the plaintiff, that he 
cause to be made of the defendant’s goods the assessed value of such 
chattel : provided that the plaintiff shall, either by the same or a separate 
writ of execution, be entitled to have made of the defendant’s goods the 
damages, costs, and interest in such action. 

The jurisdiction of the judge, under s. 78 of this statute, is solely 
applicable to a case where the value is found, so that no order can be 
made where such value has not been found (w). The regular and legal 
finding of the jury, under s. 78, is a finding of so much for the value of 
the thing detained, and so much by way of damages for its detention. If 
the value of the chattel is not assessed by the jury, the course provided 
by s. 78 is not applicable. 

Assessment of the value of the things detained, — The value of the thing 
detained should be assessed at the highest price it bore in the market at 
any time during the period of its detention (w) ; and where the value is 
doubtful, and the defendant might have returned it if he had thought 
fit, every fair presumption and inference should be made in favour of the 
owner of the property seeking its restitution, and against the wrong-doer 
who has detained it from him. But where the value of the article lies 
peculiarly within the knowledge of the plaintiff, he should prove the value 
of it, in order to enable the jury to make a correct assessment of the 
damages. Tlius, when he sues for the detention of letters and documents, 
he should prove the nature of the letters, and of what use they were to 
him (o). If he sues for the detaining of title-deeds, he should prove the 
value of the property to which they refer, and that the deeds are essential 
to the establishment of the title, and he will then bo entitled to have the 
damages assessed at the value of the estate (;?). 

Having assessed the value of the thing detained, the jury should then 
assess a certain sum by way of damages for the detention of it. Those 
who take upon themselves to detain the property of another are answerable 
for all the consequences that naturally result, in the ordinary course of 
things, from the wrongful act (q.). 

Assessment of damages where the whole, or part, of the goods have been 
delivered vp after action, — The object of an action for detaining goods is to 
recover the goods in specie, or their value to be assessed by a jury, and 
also damages occasioned by their detention. This object is only partially 
answered by the delivery of the goods to the plaintiff, and their acceptance 
by him since the commencement of the suit: the plaintiff having a right to 

(«i) Chilton V. Carrington, 1 5 C. B, 730; (o) Anderson v. Passman, 7 C. & P. 197, 

24 Law, J., C, P. 78. (jfj RoUe’s Abr. Detinue, E, 

(n) Archer v, Williams^ 2 C. & K. 27. ' (g) Davis v. Load, d North West, Pail, 

Barrow v. Arnaud, 8 Q. B. 600. Co,, 7th Week Hep. 105, 
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recover by the verdict of the jury the damage he has sustained by reason 
of the goods having been improperly detained. If all or any of the goods 
have been delivered up after suit, the plaintiff can have no judgment to 
recover them or their value, but he may have judgment to recover 
damages for their detention if the plaintiff has sustained any ; and for the 
residue not delivered up, the plaintiff may have the usual judgment to 
recover them or their value, and damages for their detention (r). In an 
action of detinue for several goods, which were collectively valued at one 
sum in the declaration and by the jury, it was held that if all tfie goods 
were not given up — if one article was withheld — the defendant was liable 
for the value of all ; but in detinue for two things, the defendant may 
before verdict give up one, and plead as to the other ( 5 ). If there is a good 
defence to part of the goods, by reason that the defendant was always 
ready to deliver them, the jury must assess the value of the residue of the 
goods, and damages for the detention, but none as to the goods delivered 
up. If there was no defence as to them, then the jury must assess the 
value of the residue of the goods, and damages for the prior detention of 
those that were delivered up (t). 

The jury may find the fact of the return or re-delivery of the chattel 
specially, and confine themselves to an assessment of damages for the 
detention of it. In an action for detaining railway-scrip, which had been 
delivered up to the plaintifi' after the commencement of the action, under 
a judge’s order, it was held that the judge was warranted in directing the 
jury at the trial, that in estimating the damages they might take into 
consideration the difference in the value of the scrip at the time of the 
demand and the time of its delivery to the plaintiff under the judge’s 
order (u). 

Where railway-scrip shares or stock have been unlawfully detained 
after demand, and given up after the commencement of the action, 
the measure of damages is the highest sum the scrip could have been 
sold for during the period of its detention, deducting the value of 
it at the time it was received back by the plaintiff. The wrong-doer 
cannot get off with less than that, and may have to pay greater 
damages {x). 

Wherever the defendant has wrongfully detained the plaintiff’s chattels, 
or has wrongfully withheld from him the means of obtaining possession of 
them, he is answerable for all the loss naturally resulting in the ordinary 

(r) Crossjield v. Such, 8 Exch. 106. Bl. 853. 

(«) Bro. Abr. Tender, pi. 39. (n) JViUiams v. Archer, 6 C. B. 318. 

{t) Crossjield v. Such, 8 Exch. 104 ; Barrow v, Amaud, 8 Q. B. 609. 

22 Law, J., ib. 65. Pawly v. HoUy, 2 W. (ar) Archer v. WUliams, 2 C. & K. 27. 
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course of things from his wrongful act, provided the special damage is 
e^cified and claimed in the plaintiff's declaration (y). 

JSvidence in mitigeOion of damages , — In an action for damages for the 
detention of goods, it may be shown in mitigation of damages that the 
goods were subsequently seized by revenue officers, and forfeited to the 
crown for non-payment of duty {z), 

A defendant who has wrongfully detained the plaintiff’s horse, cannot 
make the expense of the horse’s keep, whilst he was wrongfully detained, 
a grounfl for reduction of the damages (a). 

(yj Barrow v. Arnaud^ 8 Q. B. 610. (z) Davis v. Kest^ 6 C. P. 109. . 

(a) Wormer v. Biggsy 2 C, & K, 30. 
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CHAPTER IX. 

OF NEGLIGENCE AND BREACH OP DUTY- ON THE PART OF 
COMMON CARRIERS, COMMON FERRYMEN, COMMON 
INNKEEPERS, AND LODGING-HOUSE KEEPERS. 


Section i.— C y negligence and hreach of 
duty on the part of common carriers,— -- 
. Of the duty of common carriers to 
accept and carry goods imd passengers 
— Who may bo said to be a common 
carrier — Of the publick profession of 
railway companies made through the 
medium of their time-tables— Of the 
duty of railway and canal companies 
to afford all reasonable facilities for 
the carriage of passengers, merchan- 
dize, and chattels — Loss of goods by 
common carriers — ^Fraudulent conceal- 
ment of value and risk by consignors 
— Inability of the common carrier to 
rid himself by notice, or to impose 
conditions on his customers exone- 
rating him from tho publick duties of 
his profession and calling— Statutory 
exemption of common carriers from 
liability in respect of the loss of gold 
and silver, and valuables, when the 
value of the articles has not been de- 
clared — Loss of goods from theft by 
common carriers’ servants — Notices, 
conditions, and special contracts by 
railway companies — Loss of luggage 


by railway companies — Delivery of 
goods at the place of destination — 
Deliver}' of luggage at railway stations 
— Acceptance of goods to be carried 
beyond the limits of a particular line 
of railway — Effect of tho refusal of 
the consignee to receive the goods — 
Lien of common carriers — Negligence 
of common ferrymen. 

Section ii. — Negligence and hreach of 
duty on the part of common innkeepers 
and lodging-house keepers. may 
be said to bo a common innkeeper — 
Loss of goods by common innkeepers 
— Losses occasioned by the misconduct 
of the guest — Liability of lodging- 
house keepers in respect of the loss 
of goods of their lodgers. 

Section m. — Of actions and proceedings 
against common carriers and common 
innkeepers. — Summary proceedings 
against railway companies for not re- 
ceiving and forwarding traffic — Parties 
to actions against common carriers and 
common innkecpei's — Pleadings — ^De- 
fences — Evidence — Damages reco- 
verable. 


SECTION 1. 

OF NEGLIOEKOE AKD BREACH OF DUTY ON THE PART OF COMMON CARRIERS. 

Of the duliea and responsibiUtiea of cornmon camera.—- Every common 
carrier is bound to accept and carry all such things as he piiblickly 
professes to carry for all persons who are ready and willing to pay him his 
customary hire, provided he has room in his cart or carriage for their 
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conyeyance, and has declared his intention to set out on his accustomed 
journey (b). He is bound to carry them to and from the places to which 
he professes to carry, although one of those places may be without the 
realm (c); for whenever a man undertakes the publick office or profession 
of a common carrier of goods he undertakes a publick trust for the benefit 
of the rest of his fellow-subjects, and is bound to serve the subject in all 
the things that are within the reach and comprehension of such an office, 
under pain of an action against him (d). 

The nature and extent of the employment or business which the 
common carrier expressly or impliedly holds himself out as undertaking 
will regulate the extent of his rights, duties, and responsibilities. If he 
selects a pai'ticiilar line or description of business, he cannot, so long as he 
adheres to it with good faith, be compelled to go beyond it. A common 
carrier of merchandise, for example, cannot be compelled to carry coals, 
marble, money, or bank-notes, dogs, pigs, horses, or live animals. A 
common carrier of passengers only cannot be compelled to carry merchan- 
dise, and a common carrier of merchandise and parcels cannot be compelled 
to carry passengers (e). But he may, if he pleases, carry under a special 
acceptance or a special contract, any article which he does not profess to 
carry, and does not commonly carry, and by this special contract he may 
define the nature and extent of his engagement, and the degree of risk he 
will incur, stipulating that in the particular transaction he is not to be 
regarded as being in the exercise of his public employment, but as carrying 
in a private capacity, and incurring no responsibility beyond that of an 
ordinary bailee' for hire, answerable only for his own misconduct and 
negligence, and that of the servants and workmen he employs for executing 
the work. 

Every common carrier of passengers with luggage is bound to take 
the customary quantity of luggage with each passenger, consisting of 
articles of clothing, and such things as a traveller usually carries with 
him for his own personal convenience, but ho is not bound to carry* mer- 
chandise or articles wholly unconnected with luggage, unless he professes 
to carry merchandise, or unless the traveller tenders or is ready to pay the 
customary hire for merchandise (/). 

Who rmy he said to be a comnon carrier , — ^ Every person who plies with 
a carriage by land, or a boat or vessel by water, between difierent places, 
and professes openly to carry passengers and goods for hire, is a common 
CARRIER. Such are railway companies, who profess to carry passengers, 
• 

(&) Bac. Abr. Garbibrs, B. Pick ford (e) Johnson v. Mid, Pail, Co,^ 4 Exch. 

V. Chrand June* P, Co, 8 M. <fc W. 372. 373, 

(c) Crouch V. Lond,S North W,Py, Co,, (/) Gt. North* By, Co, v. Shepherd, 8 

14 C. B. 290 ; 23 Law, J., 0. P. 78. Exch. 30; 21 Law, J., Exch. 114. 

(d) Keilwey, 00, pi. 4. 
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parcels, and' merchandize from one place to another, stage-coach and 
stage-waggon proprietors, lightermen, bojmen, barge-owners, canal boat- 
men, and the owners and masters of ships and steamboats employed as 
general ships for the transportation of all persons offering themselves or 
their goods to be conveyed for hire to the port of destination (g). The 
owner of a cart or carriage who does not ply regularly for hire to a par- 
ticular destination, but merely lets out a private carriage, with horses and 
driver, by the hour, day, or job, to proceed to any destination ordered by 
the hirer, is not a common carrier. A London cab-driver or hackney- 
coachman, for example, is not a common carrier (A). 

Of the puhlich profession of railway companies made through the medium 
of their time-tables, — If a railway company publishes, or authorises the 
publication of a time-table, representing that a train will run at a par- 
ticular hour to a particular place, and the representation is false, the 
company is responsible in damages to all persons who have acted upon the 
faith of the representation, and have been deceived and put to expense, 
and have sustained damage thereby ( t). The company make a continuous 
representation whilst they continue to hold out printed or written papers 
as being their time-tables, and they thereby make a piiblick profession 
that they will exercise their vocation of common carriers, and dispatch 
passengers or goods, as the case may be, to certain specified places at or 
about the time named in such time-tables ; and if they fail to do so they 
commit a breach of their duty as common carriers, and are responsible in 
damages to those who tender themselves or their goods for conveyance at 
the appointed time, and find that there is no train about to start (A), 

Of the duty of railway and canal companies to afford all reasonable 
fadlities for the carriage of passengers^ merchandize^ and chattels, — By the 
Bailway and Canal Traffic Act (17 & 18 Viet. c. 31) it is enacted (s. 2), 
that every railway company and canal company shall, according to their 
respective powers, afford all reasonable facilities for the receiving, and 
forwarding, and delivering of traffic upon and from the several railways 
and canals belonging to or worked by such companies respectively, and for 
the return of carriages, trucks, boats, and other vehicles ; and no such 
company shall make or give any undue or unreasonable preference or 
advantage to or in favour of any particular person or company, or any 
particular description of traffic, in any respect whatsoever; nor shall any 
such company subject any particular person or company, or any particular 
description of traffic, to any undue or unreasonable prejudice or disadvan- 

(ff) Bac. Abr. Carbiers, A. Lovett v. ^ C, F. 182. ^ 

ffobbs, 2 Show. 127. Innate v. Ohristie, (i) Post, oh. 11, s. 1. 

3 C. A; K. 61. (A) Denton v, Qt, Northern Rail, Co,, 

(h) Brind v. Dale, 8 C. & P. 207. 6 Ell. Bl, 868 ; 25 Law, J,, Q. B. 

Ron V. HiU, 2 C. B. 887; 15 I^aw, J., 120. 
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tage in any respect whatsoever; and every railway company and canal 
company having or working railways or canals which form part of a 
continuous line of railway or canal, or railway and canal communication, 
or which have the terminus, station, or wharf of the one, near the terminus, 
station, or wharf of the other, shall afford all due and reasonable facilities 
for receiving and forwarding all the traffic arriving by one of such railways 
or canals to the other, without any unreasonable delay, and without any 
such preference, or advantage, or prejudice,' or disadvantage, as aforesaid, 
and so that no obstruction may be offered to the publick desirous of using 
such railways and canals as a continuous line of communication, and so 
that all reasonable accommodation may, by means of the railways and 
canals of the several companies, be at all times afforded to the publick. 

If railways are blocked up and impeded by snow the company is bound 
to use all reasonable exertions to forward the passengers, though extra 
expense must be incurred by the company in so doing, which they have no 
means of recovering from their passengers ; but the owners of goods and 
cattle have no right to complain that extraordinary efforts which are made 
to forward passengers are not used to forward cattle and goods. “ If a 
snow-storm occurs which makes it impossible to forward cattle except by 
extraordinary means, involving additional expense, the company are not 
bound to use such means and to incur such expense (/). 

Whenever there has been an apparent preference in respect of the 
conveyance of goods conceded by a railway company to certain persons to 
the prejudice of a complainant, there is sufficient to call upon the 
company for an explanation and justification of their conduct in the 
matter (m). 

Loss of goods hy common carriers , — ‘‘The law,” observes Holt, C. J., 
“ charges every person exercising the publick employment of a common 
carrier, common hoyman, master of a ship intrusted to carry goods, against 
all events but acts of God and enemies of the king. For though the force 
be never so great, as if an irresistible multitude of people should rob him, 
nevertheless he is chargeable.* And this is a politic establishment con- 
trived by the policy of the law for the safety of all persons, the necessity 
of whose affairs obliges them to trust these sort of persons that they may 
be safe in their dealings. For else these carriers might have an oppor- 
tunity of undoing all persons that had any dealings with them by com- 
bining with thieves, &c. ; and yet doing it in such a clandestine manner 
as would not be possible to be discovered. And this is the reason the 
law is founded upon in that point” (n). 


(I) Briddon v. Qt, North, Bail, Co,, 28 
Law, J., Exoh. 61. 

• (m) Oarion v. Brist, d Ex, Rail, Co,, 
28 Law, J., C. P. 306, Baxendale v. Gt, 


West,, ib. 81. 

(n) Co08 V. Bernard, Raym. 009; 1 
Smith’s Leadg. Cas^ 92, 93. 
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By tho term <<act of God” is meant something in opposition to the act 
of man' such as storms, lightning, and tempests, and inevitable accidents 
not resulting from human agency. If the danger or the accident, though 
unavoidable, has been occasioned by the act of man, the carrier cannot 
avail himself of it as an excuse for the non-delivery of the goods (o). 
Thus, where an action was brought against a common carrier for not 
safely carrying and delivering a quantity of hops, and it appeared that a 
fire broke out in a building adjoining a booth under which the carrier had 
placed the hops, and burnt with unextinguishable violence, and extended 
itself to tho hops, and consumed them, without any neglect or default on 
the part of the carrier himself, it was held that inasmuch as the fire had 
not been occasioned by liglitning, but by the act of man, the occurrence of 
the disaster constituted no answer to the action (p)I If the goods have 
been destroyed or swept away by rains and floods, the circumstances 
attendant upon the loss must bo regarded, in order to determine whether 
it has been occasioned by the act of God or the act of man. If the 
common carrier has neglected to provide proper coverings for the goods; 
if he has gone ou^ of his way to meet the danger ; if he has travelled by 
unusual roads, or crossed a plain subject to inundations when he might 
have kept the high ground and been safe, the loss occasioned thereby is a 
loss from the act or negligence of man, and the common carrier is conse- 
quently responsible therefor {q). 

If a barge-owner who carries goods for hire on a canal accepts certain 
goods to be carried for hire, and rats gnaw a hole in the barge, and cause 
a leak, and the goods are injured, tho barge-owner is responsible for the 
damage (r). Ho is not, of course, responsible for any deterioration in the 
value of the goods resulting from the negligence or want of care of the* 
owner or the consignor, such as defective packing, nor for losses occasioned 
by an inherent defect in the article causing its destruction. If, however, 
the defective packing of goods is patent and visible, and easily remedied, 
and he accepts the goods for conveyance, he is to take all reasonable means 
to provide against the defect, and secure their safety. Where a dog, with 
a string about his neck, was delivered to a common carrier to be carried, 
and was tied by the string in a watch-box, and shortly afterwards the dog 
slipped his head through the noose, and escaped, and was never seen 
afterwards, and an action was brought to recover the value of the dog, 
and it was contended that the owner ought to have taken care that the 
cord was properly secured round tho dog’s neck, it was held that as the 


(o) OahUy v. Ports, dc, St, Packet Co,, 
11 Exoh. 6S2 ; 26 Law, J., Exch. Off, 

(p) Forward v. Fiitard, 1 T. B. 33. 
Hyde v. Trent Nav, Co,, 6 T. B. 399. 


{q) Doct. & Stud. Dial. 2, ch. 88 ; Noy, 

i, 4S. 

(r) Dofcv. jara«,lWils. 881 . 
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common carrier had the means of seeing that the dog was insufficiently 
secured, he ought to have locked him up or taken other proper means to 
secure him, and that he was responsible for the loss (a). 

If a cargo or load of goods weighing a certain weight be delivered to 
a common carrier to be carried for hire, and the cargo on its arrival at its 
destination is deficient in weight, there is a primd facie presumption of 
negligence on the part of the carrier, which the latter must rebut by 
showing that the deficiency of weight arose from causes over which he had 
no control (<). 

If the accident or casualty causing the loss of the goods is occasioned 
by the misconduct of a third party, and not by any fault or neglect on the 
part of the common carrier himself, the latter is, nevertheless, responsible 
to the owner for the loss, as he has himself a remedy over against the 
offending party. Thus, where the ship of a common carrier by water 
drove on an anchor in the river Humber, and was sunk, and the goods on 
board were injured, and the accident was occasioned by the neglect of a 
third party in not having his buoy out to mark the place where his 
anchor lay, it was held that the common carrier was nevertheless bound 
to make good the loss (y). 

If a man professes to be a common carrier of passengers merely, and 
only receives occasionally, and at his own option, some trifling articles of 
luggage with such passengers, to be carried gratuitously for the accom- 
modation of the latter, he cannot be charged as a common carrier of 
goods for the loss of them. He is, in such a case, a gratuitous bailee of 
the goods, and chargeable only with the liabilities and responsibilities of 
a person who gratuitously undertakes to carry goods for another. Such 
is an omnibus proprietor, who professes only to carry passengers and 
receives his hire solely therefor, but occasionally receives and carries 
gratuitously small bundles and parcels for the accommodation of his 
passengers. As he does not profess to carry goods for hire, he cannot be 
compelled to receive them as a common carrier of goods, neither can he 
be charged except as a gratuitous bailee for the loss of them. If, how- 
ever, the carrier or coach proprietor professes to carry both passengers 
and luggage, he is clothed, as regards the conveyance of the luggage, 
with the obligations and responsibilities of a common carrier of goods for 
hire (a;), whether the hire is paid by the passenger or by some other 
person on his behalf or for his benefit (y). 

Exemption of the common carrier from liability in cases of fraudulent 
concealment of value and risk by the consignor, — If goods delivered to be 

(«) Siuari v. Crawley, 2 Stark. dQ4, (x) Brooke v. Pickwick, 4 Bing. 218. 

(<) Hawhes v. Smith, 1 Car. & M. 72. (y) ManhaU v. York, Newc, etc. Hail. 

(ii) Trent Nav. Co:v. Ward, 3 Esp. 130. Co., 11 C. B. 655 ; 21 Law, J., C. P. 
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carried are lost or stolen bj the waj, and the conduct of the bailor or 
consignor himself has in any way conduced to the loss, he has no ground 
at common law for seeking compensation at the hands of the common 
carrier. If a man, for example, sends bank-notes, sovereigns, or valuables, 
to a common carrier to be carried disguised as merchandize, or as a parcel 
of ordinary value, requiring no more than ordinary care, and the valuables^ 
are stolen, the common carrier is not responsible at common law for the 
loss, inasmuch as the neglect of the consignor in not apprising him of the 
extraordinary value of the parcel, in order that extraordinary care might 
have been taken of it, may have been the occasion of that loss. Thus, 
where the consignor concealed a bank-note amongst some hay in an old 
nail-bag, which he delivered to the common carrier to be carried (z)y and 
a quantity of guineas in an ordinary brown-paper parcel, tied with a 
string (a), and a number of sovereigns concealed in six pounds of tea (b), 
and the money so sent was lost by the way, it was held that the common 
carrier was not responsible for the loss. “ The degree of care that a man 
may be reasonably required to take of anything, depends upon the quality 
and value of the thing, and the temptation it affords to theft. Magno 
periculo custoditur quod multis placet, and it cannot be denied that a box 
of notes or money affords much greater temptation to theft than a parcel 
of equal size containing less valuable articles ” (c). The actual value of 
the parcel may have transpired unknown to the carrier, and have invited 
depredation and occasioned the loss ; and if so, the consignor himself is 
the cause of his own misfortune, and has no claim either in law or in 
conscience against the carrier for compensation. Had the latter been 
made aware of the unusxial value of the parcel intrusted to him, he 
might have taken proper means to secure himself against the increased 
risk, and “ the holding out by the consignor as an ordinary risk what is 
in reality an extraordinary risk is a legal fraud — dolus malus, — and ex 
dolo malo non oritur actio” (cf). 

If, therefore, glass or china, or any brittle or perishable commodity, 
requiring great care for its safe conveyance, is bailed to a common carrier 
inclosed in boxes and cases, and no notice is given him of the peculiar 
nature of the contents of such boxes or cases, and of the increased care 
requisite for their safe carriage, the carrier is bound only to take that 
ordinary care of the thing which its general character and appearance 
seemed to require, and if it is broken or injured, without any gross 
negligence on his part, or that of his servants, he is not responsible for 
the damages sustained, as the consignor has himself been the cause of the 

(z) Gibbon v. Paynton, 4 Burr. 230J. {c) Abbott, C. J., 4 B. Aid. 42. 

(tt) Clay V. WiUmt 1 H. Bl. 298. (d) Bayley, J., Baism v. Donovan, 4 B, 

(ft) Bradley v. Walerhoute, 3 C. & P. & Aid. 37. Mayhew v. Eamet, G P. ^ B. 

318. 487;8B.drC.W 
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loss or injury by concealing the peculiar nature of the articles and the 
increased risk. 

Inability of the common earner to rid himself hy notice^ or to impose 
conditions on his customers exonerating him from the publuds duties imposed 
upon him hy the ancient custom of the realm, — A person who undertakes the 
^public employment of a common carrier of merchandize, or of passengers 
and luggage, has no more right to engraft upon his employment the 

terms that all merchandize is carried at the risk of the owners,” 

or that << all luggage is carried at the risk of the passengers,” and 

that he will not be responsible if it is lost or damaged by the way,” 

than a common innkeeper has to refuse to receive guests except on the 
terms that he shall not be responsible for the safe-keeping of their goods 
and luggage deposited in his inn (post, s. 2). The consignor of mer- 
chandize or the passenger has a right to reject these terms, and to insist 
on the merchandize or the customary allowance of luggage for a pas- 
senger, to be taken at the common carrier's risk, provided he makes the 
’ declaration of value, and is ready to pay the premium of insurance in 
those cases where the declaration and payment are required by law (post, 
p. 811). The traveller,” justly observes an American judge, “ is under 
a sort of moral duress, a necessity of employing the common carrier, and 
the latter shall not be allowed to throw off his legal liability. He shall 
not be privileged to make himself a common carrier for his own benefit 
and a mandatary or less to his employer. He is a publick servant, with 
certain duties defined by law, and as Ashhurst, J., said, of the duties of 
innkeepers they are indelible’" (e), 

“ If the carrier should perchance refuse to carry the stuffe, unless 
promise were made unto him that he should not be charged for any 
misdemeanour that should be in him, the promise were void ; for it were 
against reason and against good manners, and so it is in all other cases 
like"(/). 

Of the statutory exemption of common carriers from liability in respect of 
the loss of gold and silver ^ title-deeds^ jewellery^ trinkets, and valuables, when 
the value thereof has not been declared, and an increased rate of charge paid , — 
By the stat. 11 Qeo. 4, and 1 Wm. 4, c. 68, commonly called the Carriers' 
Act, reciting that by reason of the frequent practice of bankers and others 
of sending by the publick mails, stage-coaches, and publick conveyances by 
land for hire, parcels and packages containing money, bills, notes, jewellery, 
and other articles of great value in small compass, much valuable property 
is rendered liable to depredation, and the responsibility of common carriers 

(e) Oowen, J., Cole v. Goodmn, 19 (/) Doct. & Stud. Did. 2, ch. 39; 

' Wend. 281. JloUister v. Nowlen, ib. 234. Noy’s Maxims, oh. 43, 92. 

^AgeU on Carriers, App. xviii. xxiii. 
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for hire is greatly increased ; and that through the frequent omission by 
persons sending such parcels to notify the value and nature of the contents 
thereof, so as to enable such common carriers, by due diligence, to protect 
themselves against losses arising from their legal responsibility, and the 
difSculty of fixing parties with knowledge of notices published by such 
common carriers, with the intent to limit such responsibility, they have 
become exposed to great and unavoidable risks, and have thereby sustained 
heavy losses ; it is enacted, that no common carrier by land for hire shall 
be liable for the loss of, or injury to, any gold or silver coin, or any gold 
or silver in a manufactured state, or any precious stones, jewellery, watches, 
clocks, or time-pieces, trinkets, bills, orders, notes, or securities for pay- 
ment of money, stamps, maps, writings, title-deeds, paintings, engravings, 
pictures, gold or silver plate, or plated articles, glass, china, silks in a 
manufactured or unmanufactured state, and whether wrought up or not 
wrought up with other materials, furs, or lace, contained in any parcel or 
package which shall have been delivered either to be carried for hire or to 
accompany the person of any passenger in any publick conveyance, when ^ 
the value of such articles or property contained in such parcel or package 
shall exceed the sum of ten pounds, unless at the time of the delivery 
thereof at the office, warehouse, or receiving-house of such common carrier, 
or to his book-keeper, coachman, or other servant, for the purpose of being 
carried, or of accompanying the person of any passenger, the value and 
nature of such articles or property shall have been declared by the 
person sending or delivering the same ; and the increased charge therein- 
after mentioned, or an engagement to pay. the same, accepted by the 
person receiving such parcel or package. 

Of the fixing up of notices of the inoreased rate of charge , — And (s. 2) 
that when any parcel or package containing any of the specified 
articles shall be delivered, and its value and contents declared, and 
such value shall exceed ten pounds, it shall be lawful for such common 
carriers to demand and receive an increased rate of charge, to be 
notified by some notice affixed in legible characters in some publick 
and conspicuous part of the* office, warehouse, or receiving-house where 
such parcels are received by them for the purpose of conveyance, stating 
the increased rates of charge required to be "paid over and above 
the ordinary rate of carriage as a compensation for the greater risk 
and care to be taken for the safe conveyance of such' valuable articles, 
and all persons sending or delivering parcels containing such valuable 
articles at such office shall be bound by such notice, without further proof 
of the same having come to their knowledge. And (s. 3) that when the 
value shall have been so declared, and the increased rate of charge paid, or ' 
an engagement to pay the same shall have been accepted, ^e person 
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receiving such increased rate of charge, or accepting such engagement, 
shall, if required, sign a receipt for the parcel, acknowledging the same to 
have been insured, which receipt shall not be liable to any stamp duty ; 
and if such receipt shall not be given when required, or such notice shall 
not have been affixed, the common carrier shall not be entitled to any 
benefit or advantage under the act, but shall be responsible as at common 
law, and be liable to refund the increased rate of charge. No public notice 
or declaration is (s. 4) to limit, or in anywise affect the liability at 
common law of any such common carriers. 

Every office, warehouse, or receiving-house, which shall bo used or 
.appointed by any common carrier, for the receiving of parcels to be 
conveyed, is (s. 5) to be deemed and taken to be the receiving-house, 
warehouse, or office of such common carrier. And where any parcel shall 
have been delivered at any such office, and the value and contents declared, 
and the increased rate of charge paid, and such parcel shall have been 
lost or damaged, the party entitled to recover damages in respect of such 
loss or damage shall also be entitled (s. 7) to recover back such increased 
charges, in addition to the value of such parcel. 

Nothing in the act is (s. 6) to annul or affect any special contract 
between such common carriers and any other parties for the conveyance of 
goods and merchandize; nor (s. 8) to protect any common carrier for 
hire from liability to answer for loss or injury to any goods or articles 
arising from the felonious acts of any coachman, guard, book-keeper, 
porter, or other servant in his employ, nor to protect any such coachman, 
&c. from liability for any loss or injury occasioned by his own personal 
neglect or misconduct. 

When a declaration of value hy the consigmr is a condition •precedent to 
any liability on the part of the common carrier, — This act, it will be observed, 
applies solely to common carriers by land, and the effect of it is to prevent 
the owner or consignoi; from recovering from the common carrier the value 
uf any of the enumerated articles when the value of the contents of the 
parcel or package in which they are inclosed exceeds 10/., and the value 
has not been declared, and the increased - rate of charge paid by the 
consignor pursuant to the statute. The declaration of value must be 
made by the consignor, whether the common carrier has or has not a notice 
or tariff pf charges for the increased risk of conveyance of such articles 
stuck up in his office, and whether the articles are delivered at the office of 
the common carrier; at the sender's house, on the road, or anywhere else. 
The act requires the person who sends the goods to take the first step by 
giving that information which he alone can give, and if ho does not take 
that first step, then he cannot maintain an action for the value of the lost 
article by reason of the first section of the statute, which expressly says 



SECT. 1 .] DECLARATION OF VALUE BY THBjOONSIGNOR. 813 

that the common carrier shall not be liable unless the declaration is 
made (g). As soon, however, as this has been done, the common carrier is 
entitled to have and to demand an increased rate of remuneration, which is 
in the nature of a premium for insurance, provided he has a tariff or 
notice stuck up in his office of the sums he charges above the usual rate 
of charge for the carriage of the articles. If there is no tariff, he has 
then no right to charge the increased rate, and lie loses (provided the 
declaration of value has been duly made by the consignor) the protection 
of the act (h). The declaration of value having been made, the common 
carrier has no right to know the exact nature of the contents of. the parcel 
unless he has reasonable grounds for believing that it contains articles of 
a dangerous character (i). 

Articles to which the statute extends , — The statute extends to all the 
articles enumerated in the first section, although not within the words of 
the preamble, an article of great value in. a small compass.** It is not 
sufficient for the owner to describe in writing oh the outside of a parcel or 
box the nature of the contents. The carrier must have distinct information 
thereof, and an opportunity of demanding the increased rate of carriage (Jc), 
Hat bodies made of felt, which is a substance composed partly of the soft 
fur or down of the rabbit detached from the skin, and partly of the wool 
of sheep, have been held not to be ‘‘ furs ’* within the Common Carriers* 
Act (Z), and wearing apparel and dresses of silk made up for use seem not 
to come within the operation of the act (/«). By the term “ writings,” is 
meant writings of value, and therefore an instrument in writing in an 
imperfect state, intended to secure a large sum of money, but not being a 
valid and complete security at the time of the loss, is not within the 
statute (n). If the contents of a parcel or package exceeding lOZ. in 
value are of a miscellaneous character, consisting partly of enumerated 
articles and partly of things not mentioned or comprised in the act, the 
common carrier is released from all liability in respect of the former, but 
as regards the latter his common-law liability remains the same as before 
the passing of the statute. Thus, if a trunk containing linen and wearing 
apparel, jewellery, and trinkets, exceeding lOZ. in value, be delivered to a 
carrier to be' carried for the ordinary hire, or to accompany the person of 
a passenger, and such trunk is lost by the way, the carrier is not liable for 

(A) Piancumi v. Lond. d S* W, BatZ. Co., 4 Tyr. 133. Bays v. Pmk^ 8 C. A; P. 801. 

18 C. B. 226. (1) Maykew v. Nelson, 0 C. d; P. 08. 

(A) Baxendale v. Hart, 21 Law, J., (m) Davey v. Mason, Car. Sc M. 60. 

£xch. 123 ; 6 Exch. 780. (w) Stoessiger v. S. JB, R. Co,, 23 Law, 

(t) Crouch V. Lond, d N, W,, 14 C. B. J., Q. B. 293. As to pleading the act, 
295 ; 23 Law, J., C. P. 73. BmUh v. Lond, d Br, dc, R, Co,, 7 C. B. 

(A) Owen v. Burnett, 2 0. & M. 353 ; 780. 
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the value of the jewellery and trinkets (p), hut he remains responsible for 
the value of the trunk and linen and wearing apparel, as at common law 
before the passing of the act. If, hewever, the contents of the parcel or 
package consist entirely of the enumerated articles, the common carrier is 
by the express term of the act freed from all responsibility and liability in 
respect of the loss thereof, if the consignee has not declared the nature 
and value of the article, and paid or agreed to pay the increased charge 
specified in the notice, although the loss. may have been occasioned by 
the grossest negligence (p). If an uninsured parcel or package consists 
entirely of enumerated articles, the plaintiff would not be entitled to 
recover even the value of the box or case in which they are con- 
tained (q). 

If the consignor, after he has made the declaration of value, objects 
to pay the ad valorem rate of carriage or premium of insurance, and wishes 
to have the parcel carried as a parcel of ordinary value at the ordinary 
rate of carriage for parcels of similar bulk and weight, the carrier may, if 
he pleases, waive his right to the increased remuneration or premium of 
insurance, and agree to carry for a smaller sum, upon the teims that he is 
not then to be responsible upon the extended customary liability of a 
common carrier, as an insurer against robbery and the dangers and acci- 
dents of the road. This limitation,” observes Parke, B., it is com- 
petent for a common carrier to make, because, being entitled by common 
law to insist on the full price of carriage being paid beforehand, ho may, 
if such price be not paid, refuse to carry upon the terms imposed by the 
common law and insist upon his own terms ” (r). 

Losses covered hy the statute , — The term loss” in the statute means 
loss of things by the carrier, or his servants, in the course of the carriage 
of them, either by losing them from their vehicles, or mislaying them, so 
that it was not known where to find them when they ought to have been 
delivered; and not the loss that may be sustained by an owner or con- 
signee by reason of the non-delivery of the chattel in due time, or by 
reason of great delay in its ’delivery, whereby the use of the chattel, or the 
means of turning to advantage, were lost (s). 

Loss of goods from theft hy the comnion carrier's servants , — Nothing con- 
tained in the Carriers’ Act is, as we have seen (s. 8), to protect any common 
carrier for hire from liability to answer for loss of, or injury to, any goods 
or articles arising from the felonious act of any servant in the carrier’s 


(o) Bemslem v. SaxendaU, 28 Law, J,, (r) Wyld v. Pichford, 8 M. & W. 458. 

C. P. 265. (8) Hearn v. Lond, dt 8. W, B, Co.^ 10 

(p) Hinton v. Difttin, 2 Q. B. 046. Exch. 801 ; 24 Law, J., Exch. 180. 

(q) >ryWv.Pic^c»rrf,8M.ifcW.462. 
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employ. If, therefore, the common carrier relies upon the statute as a 
defence, contending that there ought to hare been, and that there was 
not, any declaration of value on the part of the consignor, of the article 
alleged to have been lost, the defence is rebutted, and the case taken out 
of the operation of the statute, by showing that the loss arose from the 
felonious act of the carrier's servant (0* 

When the goods have been accepted by a carrier under a special con- 
tract for the carriage of them, the statute does not apply. Where, there- 
fore, a common carrier has given express notice to the consignor that he 
will not be responsible for parcels or packages above the value of 10/., 
unless the value is declared, and an increased rate of remuneration paid 
according to a printed tariff or scale of charge, and the common carrier 
afterwards accepts a parcel to be carried, knowing it to bo worth more 
than 10/. without demanding or receiving the premium for insurance, and 
the parcel is purloined by his own servant, he is not necessarily responsible 
for the theft (u). Having received the goods under a special contract 
and not upon his customary liability as an insurer of safe conveyance, he 
is chargeable only for negligence and want of ordinary care. The loss by 
theft is primd facie proof of negligent keeping, but it is not absolutely 
conclusive, and the special carrier may exonerate himself from liability for 
the theft by proving his own care and watchfulness, and showing that 
there was no want of any proper precaution on his part to guard against . 
theft by his servants. If the consignor,” observes Lord Tenterden, 

has concealed the value of the parcel from the carrier, and has adopted a 
disguise for it likely to prevent the carrier from taking any particular 
care of the parcel, and yet not so completely concealing its nature as to 
prevent it from being selected for depredation by a dishonest servant, and 
the loss is the consequence of the means he has adopted, then he cannot 
maintain an action in respect of the loss” (x). 

All persons who are actually, though casually and incidentally, em- 
ployed by the common carrier in doing the work of carrying, are the 
servants of the latter, although they may be the regular servants of some 
other parties, receiving wages from them and not from the carrier (y). 

InabiUty of railway and caml companies to exonerate themselves from 
liability for their own neglect^ default, or breach of duty by notice, condition, or 
declaration. — By s. 7 of the Railway and Canal and Traffic Act (17 & 18 
Viet. c. 31) it is enacted, that every railway company and canal company 

(0 Metcalfe y. Land, S Br. Rail. Co., Law, J., C. P. 204. 

4 C. B., N. S. 307 ; 27 Law, J., G. P. {x) Bradley v. Waterfiouse, 1 M. & M. 
205. 164. 

(u) Butt y. Gt. West, Rail. Co., IL C. B. (y)' Machu v. Land, df 8. W. R, Co., 2 
140. Qt, West. Rail. Co. v. Bmell, 27 Kxeb. 426. 
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shall be liable for the loss of or for any injury done to any horses, 
cattle, or other animals, or to any articles, goods, or things, in the re- 
ceiving, forwarding, and delivering thereof, occasioned by the neglect 
or default of such company, or its servants, notwithstanding any notice, 
condition, or declaration, made and given by such company contrary 
thereto, or in anywise limiting such liability; every such notice, condition, 
or declaration, being thereby declared to be null and void. But it is 
provided that nothing therein contained phall be construed to prevent the 
said companies from making such conditions with respect to the receiving, 
forwarding, and delivering of any of the said animals, articles, goods, or 
things, as shall be adjudged by the court or judge before whom any 
question relating thereto shall be tried to be just and reasonable. 

This statute does not enable railway companies to frame such regula- 
tions and make such conditions with respect to the receiving and forward- 
ing of goods and chattels as will enable them substantially to escape from 
their common-law or statutory liability to carry passengers* luggage, and 
such things as they ordinarily profess to carry (^); but they may attach 
reasonable conditions to the receiving, forwarding, and delivering them ; 
and then, if those reasonable conditions are not assented to and signed, 
they may refuse to carry. 

Where an act of parliament authorised a railway company to make 
regulations respecting passengers’ luggage, and the company, by their 
regulations, required the passengers to see their luggage marked with the 
company’s labels, and stated that the company would not be responsible 
for the loss or detention of any article of luggage not so marked and pro- 
perly addressed, and the plaintiff, who was a passenger, required the 
company’s porter to label and take into the luggage-van some wearing 
apparel wrapped in a shawl, and properly addressed, and the porter refused, 
as the company had made it a rule not to label shawls, it was held that 
the company was responsible for the porter’s refusal to receive the shawl ; 
and that the company could not make regulations having the effect -oi 
divesting them of their common-law liability to receive and carry the 
article as luggage (a). 

Li cases where railway companies under the Carriers’ Act, or the 
Railway Traffic Act, are entitled to demand an increased rate of charge 
for insuring the safe conveyance of particular articles, and the consignor 
objects to the increased rate of charge, and it is agreed that the company 
shall receive and forward certain articles uninsured, this may be taken 
as doing away with their common-law liability as insurers of the safe 

(z) Munster v. 8. E. Hail Co.^ 27 Law, («) Munster v. 8. E. Rail Co., 4 C. B., 
J., C. P. 308. N. S. 670 ; 27 Law, J., C. P. 312. 
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conveyance of the articles, but does not exempt them from responsi- 
bility for losses by negligence through their own default (h). 

If goods are accepted for conveyance under a special contract, whereby 
the carrier exempts himself from liability from loss or damage of a par- 
ticular character, such as leakage or breakage, this will not exempt him 
from responsibility if the leakage or breakage has been caused by his own 
negligence, or the negligence of his servants in storing the goods (c). 

Signature of notices^ conditions^ declarations^ and special contracts re- 
specting the carriage of chattels hy railway and canal companies, — By s. 7 
of the Eailway and Canal Traffic Act it is further enacted, that no special 
contract between a railway and canal company and any other parties, 
respecting the receiving, forwarding, or delivering of any animals, articles, 
goods or things, as aforesaid, shall be binding upon or affect any such 
party, unless the same be signed by him or by the person delivering such 
animals, articles, goods or things respectively, for carriage. 

Before the statute, every case in which a special limited liability was 
substituted for the general common-law obligation of the carrier, whether 
by notice acquiesced in, or document signed by the customer, was one of 
special contract, and the statute is to be construed with reference to that 
state of the law; so that every notice, condition, and declaration, under 
the statute, however reasonable, must be made in writing, and be signed 
in the mode provided by the statute, in order to be binding in law upon 
the party sought to be affected by it (d). 

What are just and reasonable conditions respecting the receiving y forwarding , 
and delivering goods and chattels hy railway companies , — The reasonableness 
or unreasonableness of the condition made by the company with respect to 
the receiving, forwarding, and delivering goods and chattels, will materially 
depend upon the nature of the articles to be conveyed, the degree of risk 
attendant upon their conveyance, the rate of charge made, and whether the 
railway company was bound by the common law, or by statute, to carry 
the articles on being paid the customary hire, or whether it was in its 
power to reject them altogether and refuse to carry them upon any 
terms (e). 

Every stipulation or condition professing to exempt a railway com- 
pany*or canal company from liability for its own negligence or misconduct, 
or that of its servants and agents, is unjust and unreasonable. “ It is 

(6) Peek v. North Staff, Rail. Co., 27 28 Law, J., Exch. 859. Peek v. North 

Law, J., Q. B. 470. Staff. Rail. Co., 27 Law, J., Q. B. 471. 

(c) Phillips V. Clark, 26 Law, J., 168 ; Simons v. Ot. West. Rail. Co., 18 C. B. 
2 G. B., N. S. 163. McManus v. Lane. , 826 ; 26 Law, J.,- C. P. 25. 
k York, kc. Rail, Co., 4 H. & N. 827! (e) Pardingtonv. South Wales Rail, Co,, 

28 Law, J., Exch. 853. I H.&N. 396. Simons v. Gt. West. Rail, 

{d) M*Afanusy. Lane, d York Rail. Co., Co., 18 C. B. 805. 
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impossible,” justly observes Lord Ellenborough, “without outraging 
common sense, to allow carriers to say ‘ We will receive your goods, but 
we will not be bound to take any care of them, and will not be*answerable 
at all for any loss occasioned by our own misconduct, be it ever so gross 
and injurious * ” (/). 

Where horses were delivered to be forwarded by a cattle-truck from 
Liverpool to York for reward, and the owner was required to sign a ticket 
containing a memorandum to the effect that the ticket was issued subject to 
the owner’s undertaking all risk of conveyance, loading and unloading, as 
the company would not be responsible for any injury or damage, however 
caused, occurring to live stock travelling upon the railway, or in their 
vehicles, and the defendant’s servants provided a truck which, in external 
appearance, and so far as the defendant’s servants knew, was sound, and 
sufficient for the conveyance of the horses, but it was in fact unsound, and 
of insufficient strength for the purpose, and a hole was made in the bottom 
of the truck during the journey, and one of the horses got his leg through 
the hole and was injured; it was hold that the railway company was 
responsible for the damage done to the horse, notwithstanding the terms 
of the special contract signed by the owner of the horse. “We are of 
opinion,” observes the court, “ that the condition or special contract in this 
case is not just and reasonable. In order to bring the defendants within 
its protection, it is necessary to construe it as excluding responsibility for 
loss occasioned, not only by all risks of whatever kind directly incidental 
to the transit, but also for that caused by the insufficiency of the carriages 
provided by the defendants, though occasioned by their own negligence or 
misconduct. The sufficiency or insufficiency of the vehicles by which the 
companies are to carry is a matter, generally speaking, which they, and 
they alone, have the means of fully ascertaining ; and it would be unrea- 
sonable and mischievous if they were to be allowed to absolve themselves 
from the consequence of neglecting to perform properly that which seems 
naturally to belong to them as a duty. It is unreasonable that the 
company should stipulate for exemption from liability for the consequences 
of their own negligence, however gross, or misconduct, however flagrant ; 
and that is what the condition under consideration professes to do. That 
condition is therefore void, and the case stands simply upon the ground 
that the plaintiff has employed the defendants to carry his horses safely, 
and that they have used an insufficient and improper vehicle for that 
purpose, whereby the horses have been injured” {g). 

The Qourt is bound to look at the particular matter in each case to see 

(/) Lym V. 5 East, 438; and Rail Co,, 4 H. & N. 327; 28 Law, J., 
see ante, p. 310. ICxcb. 353. 

{g) WManm v. Lane, & York, Ac, 
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whether the condition is reasonable or not, and it has been held that a 
condition which seeks to relieve a railwaj company from the consequences 
of the loss or non-delivery of goods, by reason of insufficient or improper 
package, is not reasonable (A). 

C(mmemement and duration of the liahility of common carriera — Damage 
or has of goods in warehouses . — When the common carrier of goods carries 
on the business both of a warehouseman and a common carrier, the nature 
and extent of his liability will depend upon the character in which he 
holds the goods at the time of the loss. If they are received into his 
warehouse to await the future orders of the owner or consignor as to their 
destination, he is clothed only with the ordinary duties and responsibilities 
of a warehouseman or bailee for hire (i). But if the destination is marked 
out, and he has nothing to do but to forward the goods on the earliest 
opportunity to the place indicated, he is responsible as a common carrier 
for any loss or damage that may occur to the goods in the warehouse, as 
they are then in transitu in contemplation of law (A). Whenever the 
common carrier receives goods to be kept until he has orders from the 
consignee to forward them, he holds them as a bailee for hire and not as a 
gratuitous bailee, although he does not charge warehouse rent (f). 

Delivery of goods at the plaoe of destination. — The common carrier of 
goods is bound, in common with all carriers for hire, to carry the goods 
intrusted to him for conveyance to their place of destination with reason- 
able expedition and deliver them into the hands of the consignee, or 
of some person expressly or impliedly authorised by him to receive them ; 
and ho must of course, in all cases, take especial care that they are delivered 
into the hands of the right person (n). When the carriage is by land, the 
goods must be sent to the residence of the consignee, for the common 
carrier is not released from responsibility by leaving them at the coach- 
office, or at an inn by the road-side at which the coach usually stops. If 
he tenders them at the residence of the consignee, and is ready to deliver 
them on receiving payment of his hire, he has fulfilled his contract as a 
carrier ; and if the hire is not paid he is not bound, as we have already 
seen, to part with the possession the goods ; but he may lawfully take 
them back to his own warehouse, or place of business; and he holds them 

(A) 8imom v. Ot, West. Rail. Co., 18 417. 

C. B. 830; 26 Law, J., C. P. 26. (m) Raphael v. Pic^ord, 6 Sc. N. R. 

(i) Cairns v. Robins, 8 M . <fc W. 263. 478 ; 2 Dowl. N. S. 016. Black v. 
Oarsidey. Trent Kav. Co., 4 T. R. 682. Baxendale, I Exch. 410; 17 Law, J., 

{k) Forward v. Pittard, 1 T. R. 27 ; Exch. 60. 

Buller, J., 6 T. R. 898. As to accidental (i») Golden y. Manning, 8 Wils. 433 ; 
fires in warehouses, see 6 Anne, c. 31, s. 6, 2 W. Bl. 916. Birket v. WiUan, 2 B. & 

made perpetual by 10 Anne, c. 14, s. 1 ; Aid. 366. Duff y. Budd, 6 Moore, 469. 
ante, p. 130. Stephenson y. Hart, I M. & P. 857 ; 4 

[1) White V. Humphrey^ 12 Jur. Q. B. Bing. 4^6. 
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thenceforward not as a common carrier, but as a bailee for hire, or (if he 
ia not entitled to charge, or does not charge, warehouse rent) as a gratui- 
tous bailee (o). And if the consignee, having no warehouse of his own, 
asks him to keep the goods until he can conveniently send for them, the 
common carrier thenceforth holds the goods only as a warehouseman for 
hire, or a gratuitous bailee, according as he may or may not be paid for 
his care and custody of them {p). When the carriage is by water, the 
delivery at a wharf is not a delivery to the consignee, unless it is made so 
by the usage and practice of the port where the delivery takes place ; but 
the master is bound to give the consignee notice of the arrival of the 
goods, and is not released from his responsibility for their safety until a 
reasonable time has elapsed after the giving of the notice for the consignee 
to come and fetch them. He cannot escape from his liability as a common 
carrier by immediately landing the goods at a public wharf, without giving 
notice to the consignee, and giving him an opportunity of receiving them 
from the ship's side ; and if he does so land them, and they are destroyed 
upon the wharf by an accidental fire before the consignee has had an 
opportunity of taking them away, the shipowners will be responsible for 
the loss {q). 

Delivery of luggage at railway stations, — In the case of the carriage of 
passengers with luggage by railway, if it is the usual course for the 
luggage to be taken from the train by the company's servants and 
delivered to the passengers on the platform, the con^any is bound to 
deliver it there. And if the company choose to provide a more con- 
venient mode of delivering luggage to passengers by employing porters 
to carry it across the platform to the vehicles by which it is to be taken 
away, their liability as common carriers continues until the porters have 
discharged their duty (r). 

Acceptance of ' goods by common camners to he carried beyond the limits of 
their ordinary destination, — When a common carrier takes into his care a 
parcel directed to a particular place, and does not by positive agreement 
limit his responsibility to a part only of the distance, that is primd facie 
evidence of an undertaking on his part to carry the parcel to the place to 
which it is directed, although the place may be beyond the limits within 
which he ordinarily professes to carry on his trade of a carrier. His 
responsibility, therefore, continues to the door of the address to which the 
goods are destined, and he cannot release himself from such responsibility 

(o) 8twrr v. Crowley ^ M^Clel. Sc Y. 136. 2 Esp. 693. 

(p) In re Webb, 8 Taunt. 440; 6 (r) Richards v. Land, d Br, dc. Rail. 

Moore, 600. Co,, 7 C. B. 839 ; 18 law, J., C. P. 251. 

(a) Bourne v. Gatliffe, 3 So. N. R. 1; Butcher v, Lond, d 8, W, Rail, Co,, 16 
8 ib. 604 ; 7 M. & Gr. 850. Syeds v. C. B. 13. 

Hay, 4 T. B. 260. WardeU v. MouriUyan, 
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by transferring tbe goods to another eatirier, or sending them \ty another 
conveyance (s). If a railway company, for example, accepts goods for 
conveyance to a particnlar destination, beyond tbe limits of its own line 
of railroad, and the goods are lost whilst in the hands of another railway 
company, to whom they have been delivered to be forwarded off^ their 
journey, the first railway company is the party to be sued by the owner 
of the goods for the loss of them (Q, unless the company has by express 
contract limited its liability to loss and damage occurring on its own line 
of railway (m). 

In the absence of special circumstances, the responsibility of a railway 
company in and about the conveyance of goods accepted by them for 
delivery at a particular destination is the same, whether their own line 
extends the whole distance or stops at an intermediate point, and the 
railway companies carrying the goods beyond the limits of the first line of 
railway are, in respect of the conveyance and delivery of such goods, to be 
regarded as the agents of the railway company which originally received 
the goods (a;). But a special contract made with the company to whom 
the goods were first delivered, exempting them from liability in particular 
cases, will not extend to the railway companies who subsequently receive 
and carry the goods (y). 

Lo 88 of pa88enger8^ htggage hy railway companies ,— of the railway 
acts provide that, without extra charge, it shall be lawful for every 
passenger by railway to take with him articles of clothing of a certain 
weight and dimensions, and that the company shall not be responsible 
for the safe carriage or custody of, or for any loss of or injury to, articles 
carried Upon the railway with, or accompanying the person of, or belong* 
ing to any passenger, or delivered for the purpose of being carried, other 
than such passenger’s articles of clothing. Articles of clothing in the 
act of parliament mean such things as a man generally requires and takes 
with him, and are ordinarily used by travellers, and may extend to a 
dressing-case. A railway company has no power to make a bye-law 
abridging the rights of passengers in respect of their luggage, and, 
therefore, where the Great Western Railway Company made a bye-law 
to the e%ct that they would not be responsible for the care of luggage 


(<) Oamtii V. WtUan^ 5 B. & Aid. 53. 
(0 Muschamp v. L4Mc, dt PreU, Rail, 
Co,i 6 M. A W. 421. Watttm v. Amber- 
gate Rail, Co,i 15 Jur. 448. Sriit, A 
Ex, Rad. Co. v. CoUute, 7 H. L. C. 284. 
Wtlbff V. West. Com, RasL Co, Q R[. AN. 
709. Seothom v. fi'otdA Staff. Rail. Co.f 
6 Exeb. 345. 

(tf) Powles V. Gt. Western, Ae„ 7 Bxeh. 


699 ; 22 Law. J., Exch. 78. 

(x) Crouch V. Ot. West. Rail. Co., 26 
Law, J., Exeb. 345 ; 6th Week. Rep. 891. 
Scothorn v. South Stiff. Rail Co., 8 Ex. 
345. 

•(If) CoUins V. Rrist. A Er. Rail. Co., 
1 H. <2 N, 617; 26 Law, J., Exeb. 108. 
SiytUm V. ESd. RaU. Co,, 4 H. K. 
616. 


Y 
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obIosb booked and paid for,” it was held that the bye-law was null and 

Toid (4 

Bailway companies are responsible for the acts and omissions of their 
porters in the management and delivery of passengers* luggage, and are 
respoAible for its safe delivery into the hands of the passenger, or into 
those of his appointed agent or servant, on the termination of the journey. 
If it is the usual course to deliver the luggage of passengers at a par- 
ticular part of the platform, the company is bound to deliver it there. 
If a railway porter, at the request of a passenger, calls a cab, and places 
the passenger's luggage on the cab, and there leaves it, and comes away 
without having the means of identifying the vehicle, and the cab-driver 
goes off with the luggage before the passenger has taken his seat in the 
vehicle, the railway company will be responsible for the loss (a). If the 
luggage of a passenger is, with the knowledge of the servants of the 
company and with their assent, placed in the carriage in which the 
passenger sits, the luggage is, in point of law, in the custody of the 
company, so as to render them responsible for its loss, unless the loss 
appears to have been occasioned by some misconduct or carelessness of 
the passenger himself in dealing with such luggage (^). 

Some of the special acts of parliament incorporating railway com- 
panies appear to have the monstrous and unreasonable provision, that 
every passenger travelling on the railway shall take his luggage at his 
own risk (c). 

Losa of merchandize carried as luggage* — If a party packs merchandize 
in carpet-bags and portmanteaus, and passes it off to the common carrier 
as luggage, he commits a fraud upon the carrier, and cannot recover for 
the loss of it ; but if he leaves it exposed, and takes it with him as mere 
merchandize, and the carrier thinks fit to carry it without demanding any 
extra remuneration, the carrier will be responsible for the loss of it {d). 

Limitation of the liability of ahipoumers. — The Merchant Shipping Act, 
1854, regulates and controls, as we have seen (ante, p. 277), the liability 
of owners of sea-going ships, or of shares therein, in respect of loss of or 
damage to goods. 

Refusal of the consignee to receive the goods — Liability of the pamHer as 


(z) Williams v. Gt, West. Rail. Co., 10 
Ezch. 16. Gt, Western, do. v. Goodman, 
12 C. B. 313 ; 21 Law, J., C. P. 107. 
Munster v. 8 . E. R, Rail Co., 4 C. B., 
N. S. 698 ; 27 Law, J., C. P. 312. 

(a) Butcher v. Lond, d 8. W. Rail Co., 
16 0. B. 18 ; 24 Law, .J., C. P. 137. 
Richards v. Lond. Br. A 8. C. Rail Co., 


7 C. B. 839. 

{b) Gt. Northern Rail Co. v. 8hepherd, 

8 Exch. 30. Robinson v. Vunmore, 2 B. 
& P. 416. 

(c) Motion V. Mid. Rail Co., 4 H. & 
N. 021. 

(d) Gt. North. Rail Co. v. 8hepherd, 8 
Exch. 30 ; 21 Law, J., Exch. 114. 



8BCT. l.J OF NJI Ulir Oir eOMlfCHT OABRIBRS. SSlfS 

haike. — If the consignee refusea to receive the goods, the carrier is not 
thereby exonerated from the duty of taking reasonable care of them, and 
doing what is reasonable in the matter for the benefit of the consignor, or 
the owner of them. If the party to whom they are addressed is not 
ready to receive them at the place of delivery, the carrier mnst kee^ them 
a reasonable time, if he has a convenient place of deposit there, and if he 
has no place of deposit he must deal with them as any reasonably 
prudent person might be expected to deal with his own property (c). If 
the consignor or owner of the goods is known to him, it would be 
reasonable to expect that he would give him notice of the refusal of the 
consignee to receive them, and seek instructions for the disposal of the 
property. If the consignor or owner is unknown to him, no such notice 
can, of course, be given, or bo reasonably expected (/) ; but he should 
deposilr the goods in some place of safety, and ought not at once to send 
back the goods to the place from whence they came {g). 

Of the lien of common camera , — The common law accords to common 
carriers, who are bound, as we have seen, to receive and carry the goods of 
persons who tender them for conveyance, and are ready and willing to 
pay the customary hire, a right to retain the goods and chattels of such 
persons until they have received the customary remuneration for the ser- 
vices they have been compelled to render them, whether the goods are the 
property of the persons who have tendered them for conveyance, or the 
property of third parties from whom they have been fraudulently taken or 
stolen. Thus, where goods were stolen and delivered to a carrier to bo 
carried to Exeter, and the owner finding them in the possession of the 
carrier demanded them of him, and the carrier refused to deliver them 
without being paid the price of their carriage, it was held that he was 
justified in so doing, “ for when the robber brought them to him he was 
obliged to receive them and carry them, and therefore, since the law com- 
pelled him to carry them, it will give him remedy by retainer for the 
price of the carriage” (Ji), 

But the carrier has no right of lien by the common law for anything 
beyond the price of the carriage of the goods conveyed. He cannot detain 
them until he has received payment of a general balance due to him from 
the owners of such goods. Common carriers have oftentimes attempted 
to obtain a lien of this description, and to secure the payment of debts 
due to them for the previous conveyance of goods, by giving notices to the 
effect that all goods delivered to them for conveyance will be holden as a 

(r) Ransom v. East, Coy's, Rail, Co,, (g) Gt, West. Rail, Co, v. Crouch, 3 H. 

26 Law, J., Exch. 345. N. 196 ; 27 Law, J., Exch. 345. 

(y) SudMn V. Baxendalef 37 Ijaw, J., (h) Bxeter CarrUr,* cose, Xtd* Baym. 

Exch. 93. 867. 
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security for the payment of such debts, as well as for the payment of the 
price of their own carriage (t). But the common carrier has no right to 
make any such bargain or stipulation. He is bound, as we have already 
seen, so long as he has room in his cart or carriage, to convey the goods of 
all persons on being tendered his hire for the carriage of the particular 
goods sought to be conveyed, and if he does obtain a promise from the 
consignor to the effect that he shall, if he carries the goods, have a right 
to retain them in his hands as a security for the payment of an antecedent 
debt, such promise is a mere nudum pactum, of no force or effect in the 
eye of the law {k). 

If a person goes to a coach-office and orders a place to be booked for 
him by a particular coach, and that be done, and he then leaves his port- 
manteau at the coach-office, the coach-proprietor will have a lien upon the 
portmanteaii for his reasonable and customary remuneration and charge in 
such cases, but not for the full amount of the coach fare. If the party 
merely leaves his portmanteau, and no place is booked, the coach-pro- 
prietor has no lien upon the portmanteau at all (Z). When goods deli- 
vered to be carried are received from the waggon of the common carrier 
by the consignee, and are merely carried into the Avarehousc to be weighed, 
the carrier has no right to charge for warehouse-room ; and if the goods 
are taken up on the road, and have never been booked, he has no right to 
charge for the booking of them ; and if, after tender of the price of the 
carriage, ho detains them for these small charges, the detention is un- 
lawful, and an action may be brought against him in respect thereof (w). 
A common earner of passengers and luggage has a right of lien upon the 
luggage for the payment of the price of the carriage of tlie passei\ger as 
well as of his effects, but he has of course no right to detain the person 
of the passenger or the clothes he is actually wearing («). And if the 
carrier once parts Avith the possession of the goods he loses his lien, as in 
other cases. But if he loses the possession by fraud, the lien revives if 
possession is recovered (o). 

Thities and respomihilities of common fei'i'ymen, — A common ferryman is 
a common carrier, and is bound to provide safe and secure ferryboats, and 
safe slips and landing-stages, and all proper means and appliances for the 
safe transit of persons who may have occasion to use the ferry for them- 
selves, or for the transit of their horses and carriages, luggage and mer- 
chandize. Where, therefore, the defendants, as ferrymen, used steamboats 
for transit across the river Mersey, from which passengers and animals 


(«) Wnght V. Snell, 5 B. & AM. H53. 
(A) Butler v. Woolcolt, 2 N. R., f) B. & 
P. 64. Oppenheim v. Bussell, 6 B. & P. 
47. Bushforth v. Had field, 6 Knst, &‘i7 ; 
7 ib. 227. 


(/) Higgins v. Bretherton, 6 (X & 1*. 2. 
{m) Lambert v. Bobinson, 1 Esp. 119. 
(«) IVolf'v. Summers, 2 Campb. 031. 
(») Wallace v, IFoodgaie, R. dk M. 
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could not safely land without landing-stages and slips, and they provided 
an insecure handrail to a landing-stage, which broke and caused the death 
of the plaintiff^s mare, it was held that they were bound to make good the 
loss (p). 

Loss of goods hy common ferrymen and common Common 

ferrymen and common hoymen being common carriers are responsible for 
the safe delivery of goods intrusted to them for conveyance, unless they 
have been prevented by storm, lightning, or tempest, and inevitable acci- 
dent (^). In Mouses case it was resolved, that if the ferryman surcharge 
the barge, it is lawful for any of the passengers in time of accident and 
necessity to cast the things out of the barge for safety of the lives of the 
passengers ; and the owners shall have their remedy upon the surcharge 
against the ferryman, for the fault was in him upon the surcharge; but if 
no surcharge, was, but the danger accrued only by the act of God, as by 
tempest, no default being in the fenyman, every one ought to bear his loss 
for the safeguard and life of a man, for ‘ interest reipublicro quod homines 
conserventur.’ ” (r). 


SECTION II. 

NEGLIGENCE AND BREACH OF DUTY ON THE PART OP COMMON INNKEEPERS 
AND LODGING-HOUSE KEEPERS. 

Of the duty of common innkeepers to provide food and shelter for travellers 
and wayfarers. — Every man who opens an inn by the wayside, and pro- 
fesses to exercise the business and employment of a common innkeeper, 
is, by the custom of the realm, bound to afford such shelter and accom- 
modation as ho possesses to all travellers who apply for it, and tender, or 
are able and ready to pay, the customary hire, and are not drunk or 
disorderly, or labouring under contagious or infectious diseases ; and if he 
neglects or refuses so to do, he is liable to an action for the recovery of 
any damages that may have been sustained by reason of such refusal ; and 
also to an indictment at common law {s). Tlie innkeeper is bound, more- 

(p) WilXovyhhy v. Honridge, Vi C. B. (r) A/ot/«c?’« case, 12 Co. 03. 

751 ; 22 Law, J., C. P. 00. (a) Hawthorn v. Hammond, 1 C. A: K. 

(q) Amies v. Stevens, 1 Str. 128 ; Bac. 404. Howell v. Jackson, 0 C. A P. 725. 
Abr. Carrieks, B. Oakley v. JPorts. Ac, Bex v. Jvens, 7 C. A V. 210. 

St. Packet Co. ; ante, p. 807. 
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over, to receive and provide for the horses of all travellers who alight at 
his inn, if he has room in his stables ; even, it is said, of those who choose 
only to put up their horses, resorting elsewhere for lodging and entertain- 
ment. But he is not bound to receive the goods of a person who professes 
merely to make use of the inn as a place of deposit, and not to lodge there 
as a guest (<). Neither is he bound to provide for his guest the precise 
room that the latter may choose to select, nor to provide him with a 
bedroom, if he declares it to be his intention tq sit up all night. All that 
he is required to do is to find reasonable and proper accommodation for 
his guests; and if he tenders s|^h accommodation, and the guest refuses 
it, he may compel the latter to quit the inn, and seek for accommodation 
and lodging elsewhere (u). 

The extent of the publick duty and obligation of the innkeeper depends 
upon the nature of his publfck profession. If he has only a stable for a 
horse he is not bound to receive a carriage. If he professes only to receive 
ordinary luggage accompanying the person of a traveller, he is not bound 
to take in articles of unusual, extraordinary, and inconvenient bulk, nor 
goods which do not accompany the person of the guest (a;). 

The innkeeper cannot discharge himself of the duty and burthen 
imposed upon him by the common law under pretence of sickness, want 
of understanding, or absence from home (^); but if an infant keeps a 
common inn, an action upon the custom of inns will not lie against him, 
for his privilege of infancy shall be prefei*red, and take place of the 
custom (-f). 

Who may he said to he a common {nnheeper , — “ Every person who makes 
it his business to entertain travellers and passengers, and provide lodging 
and necessaries for them and their horses, and attendants, is a common 
innkeeper; and it is in no way material whether he have any sign before 
his door or not” (a). A Ix)ndon “ coffee-house,” where beds and provisions 
are furnished by the day or for the night, or for a longer period, to persons 
ill certain stations of life, who may think fit to apply for them, is a 
common inn (h). But if a man merely opens a house for the sale of 
provisions and refreshments, and does not profess to furnish beds and 
lodging for the night, he is not a common innkeeper (c). And if he 
professes to let only private lodgings, and does not offer his house to the 
public as a place of reception, and entertainment, and lodging, for all 

(/) Saunders v. Plummer, Orl. Bridg, (z) Cross v. Androes, Roll. Abr. 2; 
227, Carlh. 161. 

(«) Fell V. Knight, 8 M. & W. 276. (a) Bac. Abr. Inns, B. Parker v. 

* (x) Broadwood v. Granara, 10 Exch. Flint, 12 Mod. 255. 

423 ; 24 Law, J., Exch. 1. (6) Thompsem v. Lacy, 3 B. & Aid. 283. 

(y) Bac. Abr. Inns, C 4. (c) Doe v. Laming, 4 Campb. 77. 
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comers who are able and willing to pay for the accommodation offered, he 
cannot be said to keep a common inn. 

Of the duty of the innkeeper to protect his guest from robbery and theft , — 
It has been justly observed by the civilians, that the common wants and 
necessities of mankind compel men to trust valuable property to the 
keepers of publick inns, who have frequent opportunities of combining 
and colluding with thieves, to the prejudice of those who trust them; and 
it was thought right in the lioman law to deprive such persons of the 
temptation to do wrong, and to compel them to be honest by making 
them responsible for the safety of goods intrusted to their keeping. By 
a publick edict of the Roman praetor it was ordained, that if shipmasters 
and carriers, innkeepers and stablekeepers, did not restore what they had 
received to keep safe, he would give judgment against them (d) 

The construction put upon this cdic4l^as, not that the shipmaster, 
carrier, or innkeeper was bound to deliver the goods safe at all events ; 
but that lie was bound to deliver them, unless prevented by a fatale 
damnum^ or a loss by what was termed the decree of fate, or order of 
destiny, such as a loss by lightning, or an earthquake, or a sudden 
inundation that could not have been foreseen, and that no human care or 
skill could have provided against or avoided; or an irresistible attack by 
pirates and hostile forces, the enemies of the state. The spirit of this 
edict has been universally adopted by the jurisprudence of continental 
Europe, and w’as introduced at an early period into our common law. 

The original writ against an hostler or innkeeper for the loss of the 
goods of his guest declares that “ secundum legem et consuetudinem regni 
nostri Angliaj hospitatorcs qui hospitia communia tenent ad hospitandos 
homines, per partes ubi hujusinodi hospitia existunt transeuntes, et in 
eisdem hospitantes, eoriim bona et cetalla infra hospitia ilia existentia 
absque subtractione, seu amissione, custodire die et nocte tenentur, ita 
quod pro defcctu hujusmodi ^ospitatorum seu servientium suorum hos- 
pitibus hujusmodi damnum non eveniat ullo modo” (e). 

From the terms of this writ, which is the foundation of the common 
law concerning hostlers, it was resolved in Calye’s case (/): — 

“1. That the lodging ought to be a common inn: for if a man be 
lodged, at his request, with another who is not an innholder, if he be 
robbed in his house by the servants of him who lodged him, or any other, 


(d) “Ait Praetor, NAFTif-:, caupones, 

STABULARII, QUOD CUJ USQUE SALVUM FOKB 
RECEPERINT NISI RESTITUFNT IN EOS 

JUDICIUM DABO.” — Dig. lib. 4, tit. 9. 
“ Maxima est utilitas Imjus edict!; quia 
necesse est plerumque eorum fideni se- 
qui, et res custodiie comm committere 


. . . . . et nisi hoc esset statutum ma- 
teria darctur cum furibiis adversus eos 
quos recipiunt, coeundi.” — Dig. lib. 4, 
tit. 0, H. 1. 

(e) Reg. Br.F. N. B. 94, a. b. 

(/) 8 Co. 32 ; 1 Smith's L. C. 87. 
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he shall not answer for it, for the words are, * liospitatores qui communia 
hospitia tenent.* And so are the hooks, &c. And the plaintiff ought to 
declare that the defendant keeps commune hospitium. 

2. That it appears from the words of the writ, that common inns are 
instituted for passengers and wayfaring men, and therefore if a neighbour, 
who is no traveller, as a friend, at the request of the innholder, lodges 
there, and his goods be stolen, (&c., he shall not have an action, for the 
writ is, ^ ad hospitandos homines, &c., transeuntes, et in eisdem hos- 
pitantes,* &c. 

3. That the words ^ eorum bona et catalla infra hospitia ilia existentia ’ 
show that the innholder, by law^, shall answer for nothing that is out of 
his inn, but only for' those things which are infra hospitium, and the 
books agree that the innholder is bound to answer for himself and for his 
family of the chambers and stf^jes, for they are infra hospitium; and that 
if an innholder lodges a man and his horse, and the owner requires the 
horse to be put to pasture, and there he is stolen, the innholder shall not 
answer for him ; but that if the owner doth not require it, but the inn- 
holder, of his own head, puts his guest’s horse to grass, he shall answer 
for him if ho be stolen. 

4. That the words ‘prodefectu hospitatorum seu servientium suorum* 
show that the innholder shall not be charged, unless there be a default 
in him, or his servants, in the well and safe-keeping and custody of their 
guests’ goods and chattels within his common inn, for the innkeeper is 
bound in law to keep them safe, without any stealing or purloining; and 
it is no excuse for the innkeeper to say that he delivered the guest the 
key of the chamber in which he is lodged, and that he left the chamber- 
door open, but he ought to keep the goods and chattels of his guest there 
in safety. And although the guest doth not deliver his goods to the inn- 
holder to keep, nor acquaints him with them, yet if they be carried away 
or stolen the innkeeper shall be charged yi^l though they who stole or 
carried away the goods be unknown. But if the guest’s servant, or he 
who comes with him, or he whom he desires to be lodged with him, steals 
or carries away his goods, the innkeeper shall not be charged, for there 
the fault is in the guest to have such a companion or servant. But if 
the innkeeper appoints one to lodge with him, he shall answer for him. 
If the innkeeper requires his guest that he will put his goods in such a 
chamber under lock and key, and then he will warrant them, otherwise 
not; and the guest lets them lie in an outer court, where they are taken 
away, the innkeeper shall not be charged, for the fault is in the guest. 

6. That although the words ‘ bona et catalla’ do not o^ their proper 
nature extend to charters and evidences concerning freehold, or inheritance, 
or obligations, or other deeds or specialties, being things in action, yet in 
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this case it is expounded by the latter words to extend to them; and 
therefore, if one brings a bag or chest, &c. of evidences into the inn, or 
obligations, deeds, or other specialties, and, by default of the innkeeper, 
they are taken away, the innkjpper shall answer for them ; but the words, 
‘ bona et catalla’ extend only to moveables, and, therefore, if the guest 
be beaten in the inn, the innkeeper shall not answ^er for it. These words 
aforesaid extend to all moveable goods, although of them felony cannot be 
committed” (^). 

Where a guest laid a reticule containing money on her bed, and 
afterwards went into her sitting-room, tljg door of which was opposite 
the bedroom, and remained there about five minutes, and then sent her 
companion for the reticule, which was missing, and could not afterwards 
be found, it was held that the innkeeper was bound to make good the 
loss (/i). 

A traveller went to an inn, taking with him divers packages of silk, 
some of which were taken up-stairs to his bed-room, and others were, by 
his directions, carried into the commercial room, into which he was shown. 
After remaining for some days therein, and after having been several 
times taken out and brought back again by the traveller, the goods were 
stolen, and an action having been brought against the innkeeper to recover 
the value of the property, it was shown to be the practice of the inn to 
take all the luggage of tlie guests into their bed-rooms, unless orders to 
the contrary were given; and it was contended that the traveller, by 
ordering the goods to be taken into the cominercial room, which was a 
place of common resort for all the guests indiscriminately, had taken the 
goods under his own protection, and could not therefore make the inn- 
keeper responsible for the loss ; but the court held, that if the innkeeper 
had intended not to be responsible for goods deposited by the guests in 
the commercial room, he should have declared his intention to them at 
the time the goods were placed'^ihere (t). But if the guest is guilty of 
gross negligence in leaving a box containing money or bank-notes in the 
commercial room, after having opened it and exposed the contents to the 
bystanders, he cannot, if the money is stolen, charge the innkeeper with 
the loss {k). 

A servant having been sent with goods to market, and being unable 
to sell them, went to an inn, and asked if he could leave the goods there 
until next market-day. The innkeeper’s wife said they were very full of 
parcels, and declined to take charge of them. The servant then sat down 

(a) Calif e's cas^, 8 Co. 32- {k) Armistead v. White or TFiirfc, 20 

(A) Kent v. Shuckard, 2 B. & Ad. 80.2. Law, J., Q. B. 624 ; 17 Q. B. 201. 

(i) Richmond V. Smith, 8 B, & G. 9. 
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in the inn, ordered something to drink, and put the goods on the floor 
immediately behind him. ^ When he got up again the goods were gone, 
and were never afterwards seen or heard of, and it was held that the inn- 
keeper was responsible for the loss (Z). JBut “if a guest come to a 
common innkeeper to harbour there, and he say that his house is full of 
guests, and do not admit him, &c., and the party say he will make shift 
among the other guests, and be there robbed of his goods, the innkeeper 
shall not be charged” (w). And if a guest takes upon himself the 
exclusive charge of the goods which he brings into the house of an 
innkeeper, he cannot afterwards charge the innkeeper \nth the loss (w). 
“ I agree,” observes Lord Ellenborough, “ in what is stated in Calye’s 
case, that the mere delivery of the key of a room will not dispense with 
the care and attention due from the landlord, and that he cannot exonerate 
himself by merely handing alley over to his guest; but if the guest take 
the key, it is a very proper question for the jury, whether he takes it 
anmo emtodtendi, and for the purpose of exempting the landlord from his 
liability, or whether he takes it merely because the landlord forced it 
upon him, or for the sake of securing greater privacy, in order to prevent 
persons from intruding themselves into hisdiroom” (o). 

Whenever the goods and chattels of the guest have been actually 
delivered to the innkeeper or his servants, the latter cannot, of course, 
discharge himself from the strict common-law responsibility by showing 
that the goods were stolen outside the inn, if he has himself placed them 
in the spot from whence they have been taken. Where the plaintiff, a 
farmer, drove his horse and gig to an inn on a market-day, and the hostler 
took the horse out of the gig and put him into a stable, and then placed 
the gig outside of the inn-yard, in a part of the open street, where the 
innkeeper was in the habit of placing the carriages of his guests on fair- 
days, and the gig was stolen therefrom by some person unknown, it was 
held that the innkeeper was responsible for the loss (p). And the 
innkeeper is liable, although sick at the time, and incapable of attending 
to his affairs, for ho is bound to retain trusty servants to secure the goods 
of his guests wdien incapable of doing so himself ( 9 ). This extended 
responsibility of the innkeeper, which makes him an insurer of the goods 
against loss by robbery, does not extend to losses occasioned by an acci- 
dental fire (ante, p. 130), nor to damage or injury to the goods which is 
the result of accident. The innkeeper is not responsible for injuries which 
the horses of guests inflict upon each other in the stables of the inn, 

(l) Bennet v. Melhr, 5 T. R. 370. (o) 4 M. & S. 310; 1 Stark. 253 11 . 

(m) WliUe'8 case, Dyer, 158 b. (p) Jones v. Tyler. 1 Ad. & E. 532; 

(n) Famworih v. Packwood. 1 Stark. 8 N. & M. 576. 

249. ' (q) Cross v. Andrews, Cro. Eliz. 623. 
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provided he htfs taken all due care to prevent the introduction into the 
stables of vicious and kicking horses (r). 

Losses occasioned hy the misconduct of the guest — If a guest at an inn 
asks for a private room for the purpose of exhibiting goods for sale, and 
receives customers, and invites the admission of strangers into the inn, 
upon whose ingress and egress the innkeeper has no check, the latter is 
not responsible for the safety of the goods in the room so used (s). And 
if the guest is himself guilty of negligence in leaving money and valuables 
about in rooms of common resort, he cannot, if the money alid valuables 
are stolen, charge the innkeeper with the loss (f). 

The rule of law resulting from all the authorities is, that the goods 
remain under the charge of the innkeeper and the protection of the inn, 
so as to make the innkeeper liable for a breach of duty, unless the negli- 
gence of the guest occasions the loss in such a way as that the loss would 
not have happened if the guest had used the ordinary care that a prudent 
man may be reasonably expected to have taken under the circum- 
stances (u). 

Who are guests and travellers. — He who seeks to charge another as an 
innkeeper for the loss of goods must show that he was a traveller and 
guest at the inn. If a man who has been a guest gives up his room and 
quits the inn for a few days, intending to return, and asks for permission 
to leave his goods at the inn, and the innkeeper takes charge of themj the 
latter is clothed only with the ordinary duties and responsibilities of a 
bailee, for a man does nol become a guest at an inn by the mere delivery 
of goods to the landlord to keep (»). It has been said, however, that a 
man may become “ a guest by leaving his horse as much as if he had staid 
himself, because the horse must be fed, by which the innkeeper has gain, 
otherwise than if he had left a trunk or a dead thing ” (y). “ If an host 
invite one to supper, and, the night being far spent, invites him to stay all 
night, if he is afterwards robbed, yet shall not the host be charged (as an 
innkeeper), for this guest was no traveller.” 

The length of time that a man may remain at an inn does not aifect or 
alter his character as a traveller, or in any way qualify or vary the 
common-law liability of the innkeeper. Thus, “ If A comes with goods to 
an inn in London, and stays there for a week, month, or longer, and is 
there robbed of them, he shall have an action against his host ; though, 
perhaps, being at the end of his journey, he cannot then be said to be 

(r) Dawson v. Chamney^ 5 Q. B. 165 ; Spencer^ Dyer, 366 a ; ante, p. 331). 

13 Law, J., Q. B. 33. (u) Oashill v. Wright, 6 EU. & Bl. 

*(s) Burgess y,Clement8flStaxk,2bln.; 000. 

4 M. & S. 806. (x) Oelley v. Clerk; Cro. Jac. 188. 

(0 Armistend v. While, 20 Law, J., Smith v. Dearhve, 6 C. B. 132. 

Q. B. 534; 17 Q. B. 361. Sanders v, (y) York y. Grindstone ^ I Salk, 388. 
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tranaeuns according to the writ in the register ” {z)» But if a man takes 
apartments in an inn for a term, by the week, month, or year, for example, 
or if he resides in the inn under a special contract for his bed and board, 
he is not in contemplation of law sojourning at the inn as a traveller, but 
rather in the character of a lodger at a private boarding-house. If, 
therefore, he is robbed in the house, he cannot charge the landlord as an 
innkeeper, but only as an ordinary lodging-house-keeper (a). Holt, C. J., 
is reported to have held, that if one come to an inn and make a previous 
contract for lodging for a set time, and do not eat or drink there, he is no 
guest but a lodger, and as such he is not under the innkeeper's protection; 
but if he eat and drink there it is otherwise, or if he pay for his diet 
there, though he do not take it there ” (b). 

Of the lien of innkeepers . — As the law imposes upon the common inn- 
keeper the burthen of receiving and taking care of the goods and chattels 
of all travellers and guests who alight at, and take up their abode within 
the inn, it gives him a right to retain such goods and chattels as a pledge for 
the payment of the reckoning of the guest. If a horse or a carriage is put up 
in the stables of the inn by a guest, the innkeeper has a lien" on the horse 
for its keep, and on the carriage for its standing-room, whether the horse or 
the carrriage be the property of the guest or of some third party, from whom 
it has been fraudulently taken or stolen, unless the innkeeper knew at the 
time he received the guest that he was not* the true owner of the horse or 
the carriage (c). But if the property does not accompany the person of the 
guest when he comes to the inn, but is afterwards brought there for the 
use of the guest, and is known by the innkeeper to be the property of 
another at the time it is brought to the inn, the innkeeper cannot set up 
any lien upon it for the debt due from his guest {d). He has no lien 
upon an animal put into his stable unless it be brought by a guest (e). 
The innkeeper has no right to take a parcel or other property out of the 
hands of the guest, nor can he detain the property of the guest if he has 
previously agreed to give the latter credit for his entertainment ; nor can 
the innkeeper detain goods as a security for the payment of the reckoning 
for beer and ale drunk by a guest, unless the requirements of the stat. 11 
& 12 Wm. III. c. 15, as to selling beer in stamped vessels, and rendering 
an account of the number of quarts and pints drunk, have been complied 


(z) Bac. Abr. Inns, C 5. 

(a) Warburton, J., Watbroke v. Grif 
Jilht Moore, 677. Orimsion v. Jnnkaeper, 
Hea.40. 

(ft) Parker v. Flint, 12 Mod. 255. 

' (c) York V. Qreenaugh, 2 Rayni. 800. 

Skipwilh V. , 1 Bulst. 170. Johnson 

V. HiU, 3. Stark. 1 72. Tnrnll v. Crawlep, 


13 Q. B. 107; 18 Law, J., Q. B. 155. 
Snead v. Watkins, 1 C. B., N. S. 267; 
20 Law, J., C. P. 67. Ency. du Dr. 
(Auberok), 2.5. 

(d) Broadwood v. Oranara, 10 Exdi. 
422 ; 24 Law, J., Exch. 1. 

(e) Binns v. Pigot, 0 C. & P. 209. 
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with ; nor can he detain any goods not received by him in his character of 
innkeeper, and not brought to the inn by a person who is received and 
lodged in the inn as a guest (/). 

The innkeeper holds the chattels detained by him in the nature of a 
pledge, so that if he once permits his guest to take them away, and so 
relinquishes his pledge, he cannot afterwards retake them. Therefore, if 
the innkeeper allows the guest to remove his horses after a debt has been 
incurred for keeping them, and they are afterwards brought to the inn and 
a new debt contracted, the innkeeper jsan detain them for the latter portion 
of the debt, but not for the former (g). And it is said that if several 
horses are brought to an inn by the guest, each is a pledge for its own 
keep, but not for the keep of the others ; so that if the hosteller permit him 
to take away all but one, he cannot retain that one until the expense of 
the whole is paid (h). If the guest takes the chattel away without the 
hosteller's consent, the latter may take it on a fresh pursuit as a distress 
rescued, if he follow promptly, but not otherwise («). 

Detention of the person of the guest for non-payment of the reckoning,--- 
It was thought at one time that the law accorded to the common inn- 
keeper the right or privilege of detaining the person of a guest who had 
eaten food in the inn, until he had received payment of his reckoning (Jc)\ 
but this is said to have been a vulgar error, founded on the dictum of a 
single judge, and has been overruled, as it would arm the innkeeper with 
the power of detaining a man perhaps for life, without any legal process or 
adjudication in the matter (/). 

Of the liahility of lodging -house-keepers in respect of the safe keeping of the 
goods of their lodgers, — We have seen, by the first resolution in Calye’s 
case (ante, p. 327), it was holdcn “ that if a man be lodged with another 
who is not an innholder, if he be robbed in his house by the servants of 
him who lodged him or any other, he shall not answer for it.” But it is 
the duty of every lodging-house-keeper to take such care of his house and 
the things of his lodger in it as every prudent householder might be 
expected to take, and to be careful in the choice of his servants. If 
articles belonging to the lodger are actually placed in his hands, he will be 
responsible like any other bailee (ante, p. 267) for the loss of them ; but 
he is not a bailee of them merely by reason of their having accompanied 
the person of the lodger and been placed in his house by the latter. “ I 
find,” observes Wightman, J., “ no authority for holding that a boarding- 

(/) Sunholf V. Alford f 3 M. & W. 24ft. (A) Moss v. Townsend, 1 Bulatr. 207. 

8m\ih V. Dearhve, 0 C. B. 132 ; 17 Law, {%) Ross v. Bramsleed, 2 Ro. 438. 

J., C. P. 219; 12 Jur. 377. (A) Bac. Abr. Inns, D. 

(ff) Jones V. Thurhe, ft Mod. 173. Jones (1) Sunbolf v. Alford, 3 M. & W. 254. 

V. Pearle, Str. 550, 557. 
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house-keeper is a bailee of the goods of his guest at all, or that he is 
bound to take more care about the goods of his guest, which are no further 
given into his care than by being in his house with the guest, than he, as 
a prudent owner, would take with respect to his own. The utmost care of 
a prudent owner might fail from the unforeseen negligence or dishonesty 
of a servant, against which it might be impossible for him to guard. If 
he is guilty of negligence in the selection of his servants, or in keeping 
such as he may well distrust, he can hardly be considered as taking the 
care of a prudent owner, and on that^ ground might be liable for a loss 
occasioned by the servants’ negligence.” 

If, therefore, a boarder at a boarding or lodging-house, who has his 
boxes and luggage in his possession and under his own controul, directs 
them to be taken from his room and to be deposited in the hall of the 
boarding-house, and then sends one of the servants away out of the house 
on an errand, and the servant leaves the door ajar, and a thief seizes the 
opportunity to enter the house and steal , one of the articles deposited in 
the hall, the boarding-house-keeper, who had nothing to do with the 
placing of the things in the hall or the sending out the servant, is not 
responsible for the theft (m). 


SECTION III. 

OF ACTIONS AND PROCEEDINGS AGAINST COMMON CARRIERS AND COMMON 
INNKEEPERS FOR NEGLIGENCE AND BREACH OF DUTY. 

Summary proceedings against railway and canal companies for not re- 
cexoing and forwarding merchandize and chattels, — Persons complaining 
against railway or canal companies for not affording reasonable facilities 
for receiving, forwarding, and delivering traffic upon and from the several 
railways and canals belonging to and worked by such companies, or 
of anything done, or omitted to be done, in contravention of the Bailway 
and Canal Traffic Act (ante, p. 305), may obtain relief by summary appli- 
cation to the Court of Common Pleas, or to any judge of such court, by 
motion or summons (n). 

Parties to he made plaintiffs in actions against carriers for loss of or 
ir^ry to ohattels, — The action against a carrier for the loss of goods 

(ill) Dansey v. Bichardson, 3 Ell. & Bl. 144; 23 Law, J., Q. B. 223. 

(fi) 17 A 18 Viet. c. 31, 3-6. 
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intrusted to him for conveyance should, in the absence of an express 
contract for the carriage of them, be brought by the owner of the goods, 
as the party damnified. 

Where goods have been delivered to a carrier to be carried to a person 
designated by the consignor, the (Consignee is prmd fcusie the owner of the 
goods, and the person to whom the carrier is responsible for their safe 
conveyance. This is generally the case when goods are delivered to a 
carrier to be conveyed to a purchaser in fulfilment of a contract of sale, 
for as soon as the goods are delivered to the carrier they become the 
property of the purchaser ; so that if they are lost, the purchaser, and 
not the vendor, must sue for the loss of them (o). But if they are not 
delivered to the carrier in execution of a contract of sale, but by the 
consignor and owner to be conveyed to his servant in the country, then 
the consignor, and not the consignee, would bo the proper party to sue 
for the loss of them. So, if from fraud or non-compliance with the 
Statute of Frauds, no actual sale has taken place, and no interest in the 
goods has vested in the consignee, by reason of the delivery to the carrier, 
then the consignor is the proper person to sue for the loss of the 
goods {p). 

Where the consignor had delivered goods to a carrier, in obedience to 
a fictitious order, which professed to come from a well-known tradesman 
of respectability, but had in reality been sent by a swindler, it was held 
that as no bond fide sale had taken place, the consignor had not been 
divested of his property in the goods, and that he was, therefore, the 
proper party to sue the carrier for a neglect of duty in delivering them to 
the swindler, who applied for them at the carrier's office, instead of 
delivering them at the residence of the tradesman to whom they were 
addressed {q). But when the carrier, in consideration of a sum of money 
paid, or agreed to be paid, by the consignor, as the price of the carriage 
of goods, agrees with him to convey them to the consignee, it is no 
answer to an action brought by the consignor against the carrier, upon 
such special contract, to say that he is not the owner of the goods. In 
such a case the action may be brought either by the consignor or by the 
consignee (r). 

Where a laundress, residing at Hammersmith, was in the habit of 
employing a carrier to convey the linen she washed from Hammersmith 
to the owner at London, and the carrier was paid by the laundress, it was 

(o) Dawes v. Peck, 8 T. R. 332. phenson v. Hart, 1 M. <fc P. 357 ; 4 Bing. 

Coombs V. Brist. db Exeter Rail. Co., Ml 476. 

Law, J., Exch. 269, 402 ; 3 H. & N. 510. (r) Davis v. James, 5 Burr. 2680, Bell 

(p) Coats V. Chaplin, 3 Q. B. 499. v. Hard. 321. Moore y. Wilson, 

Addison on Contracts, p. 521, 4th edit. 1 T. B. 859. Dunlop v. Lambert, 6 Cl. & 

(if) Duff V. Budd, 6 Moore, 469. fite~ Pin. 600. 
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held that the latter was entitled to maintain an action against the carrier 
for the loss of the goods by the way, although they belonged to the 
consignee (s). In these cases the bailee of the goods, who has a special 
property in them, may enforce the express contract entered into with the 
carrier, unless his principal interferes to prevent him. The rule is, 
that either the bailor or the bailee may sue, and whichever first obtains 
damages it is a full satisfaction** (t). ^ 

Every person who has been injured by the* negligent performance of 
the work of carrying may maintain an action for damages against the 
carrier, although the work was done under a special contract to which he 
is no party. A servant, for example, may maintain an action against 
a railway company, or other carrier, for injuries sustained by him from 
the negligent management of a train by which he was a passenger, or 
from the negligent execution of the work of carrying, although the 
contract for his conveyance was made, and the hire or fare paid, by his 
inaster, the duty of carrying carefully being a duty which arises inde- 
pendently of the contract (m). 

Where a railway company was bound by statute to carry the mails, 
and the officers of the post-office who accompanied them, it was held that 
the company must exercise a reasonable care in performing the duty cast 
upon them by the statute, and were bound to carry safely; so that if any 
officer was injured by the negligent management of their trains, he was 
entitled to maintain an action against them for damages, although the 
contract for his conveyance had been entered into between the company 
and the Postmaster-General (x). 

Parties to he made defendants, — When goods have been delivered to the 
driver of a stage-coach to be carried, and have been lost by the way, an 
action ex contractu for negligence should be brought against the coach- 
proprietor, and not the mere servant or agent (?/), But as all who 
participate in a wrongful act are responsible ex delicto for the injurious 
consequences of it, the servant may be sued for the breach of duty as well 
as the master or the employer. The 8th section of the Carriers’ Act (ante, 
p. 812) provides that the act shall not protect the coachman, guard, book- 
keeper, or other servants of the common carrier from liability for losses 
or injuries occasioned by their own personal neglect or misconduct. 

Every railway company is responsible for the detention or conversion, 
by its officers and servants, of the property which has come into the hands 
of such servants and agents in the course qf their employment in the 

(«) Freeman v. Bircht 1 N. & M. 420. (a?) Collett y. Land, d North fPest., 16 

(/) NicoUs V. Basdardy 2 C. M. R. 660. Q. B. 089. 

(tt) Marshall v. York^ Newc, Berw,^ 11 (y) Williams v. Cranston, 2 Stark. 82, 

C. B. 655. 
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business of the company. There must be some one authorised on the 
part of the company at every station to receive and deliver out goods, 
and to do things promptly that require immediate attention, and whoever 
is permitted by the company to have dominion over their stations, and to 
exercise authority over their property, and over their porters and servants, 
will be presumed to be clothed with the necessary authority, and his acts, 
done within the scope of his ordinary employment, will be binding on the 
company. 

Where some young quicks were forwarded by railway to the plaintiff, 
and the general superintendent of the company, at the request of the 
plaintiff, in order to keep the quicks alive, permitted them to be put into 
the company's ground at the railway station, where they remained under 
the control and charge of the superintendent, and the latter subsequently 
refused to deliver them up to the plaintiff, it was held that the railway 
company was responsible for the unlawful detention of the property by 
their servant (^). 

The common carrier cannot qualify or limit his liability in respect of 
the negligence, want of skill, or carelessness of his servants and agents, in 
and about the carrying of the goods by any private arrangement as to 
remuneration out of the profits of the business or otherwise, between 
himself and such servants or agents. ** If a common carrier should 
allow his driver of the carriages some small things as perquisites, the 
master would, without all doubt, be still liable; and that is only a private 
agreement between master and servant, and only a different way of paying 
his servant’s wages” (a). 

When goods have been delivered to a railway company, to be carried to 
a particular destination beyond the limits of their own line of railway, 
and the goods are lost by the negligence of the servants employed upon 
an intermediate line, the railway company to whom the goods were first 
delivered, and with whom the contract for their conveyance was made, is 
the proper party to be sued for the loss, and not the company on whose 
line the loss actually took place (b). But every railway company which 
allows its railway to remain open for publick trafiick, and takes toll for 
the use of it by other lines, is responsible to persons who sustain injury 
from the line being unsafe and dangerous, although such persons are 
conveyed along it in the carriages of some other company (ante, 
p. 92) (c). 


(z) Vale Rail, Co, v. Oiles, 23 

Law, J., Q. B. 43. 

(а) Page, J., Cas. temp. Hard. 90 ; 0 
T. R. 397. 

(б) Mytton V. lUid, Rail, Co., 4 H. & 


N. 621 ; 28 Law, J., Rxoh. 386. Birkett 
V. Whitehaven^ Sc, Rail. Co., 4 H. & N. 
700. 

(c) BirkeU v. WhiUehaven, Ac. RaXL Co,f 

4H.&N. 738. 
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Declamtiona against a common carriep for refusing to carry goods 
tendered to him for conveyance should show that the defendant is a 
common carrier of goods plying for hire between the place where the 
goods were tendered to him for conveyance and the ’place to which they 
were addressed ; that the plaintiff tendered to the defendant certain goods 
to be carried from the one place to the other ; that the defendant had 
room and the means of receiving -.and carrying them, and the plaintiffs 
were ready and willing to pay him his customary hire, and the defendant 
would not receive and cany the goods, whereby the plaintiffs were put to 
great loss and inconvenience, setting forth any special damage that may 
have been sustained, and concluding with a claim for damages (d). 

Declarationa against a common carrier for the loss of goods need not set 
out the general custom of the realm, making the common carrier an 
insurer of the safe conveyance of the articles delivered to him to be 
carried (e). It is sufficient to allege that the defendant was a common 
carrier of goods for hire between two named places, or in any particular 
locality; and that the plaintiff delivered to the defendant, and the 
defendant received from the plaintiff certain goods (describing them), to be 
carried for hire by the defendant as such common carrier, and to be 
delivered at a certain specified place for the plaintiff, and that the 
defendant did not safely and securely carry the goods, but so negligently 
conducted himself in that behalf, that through the neglect and default of 
the defendant in the premises, the goods became wholly lost to the 
plaintiff. 

Declarations against an innkeeper for refusing to receive the plaintiff as a 
guest should allege that the defendant kept a common inn for the 
accommodation of travellers, and that the plaintiff then being a traveller, 
came to the said common inn of the defendant and required the defendant 
to receive the plaintiff therein as a guest, and provide him with food and 
lodging; that the defendant then had sufficient room and accommodation 
in the said common inn to enable him to receive the plaintiff therein, and 
the plaintiff was then ready and willing to pay the defendant his customary 
hire and reward for the food and accommodation he required, yet the 
defendant would not receive the plaintiff into the said common inn, nor 
provide him with suitable food and lodging, whereby the plaintiff was 
obliged to depart, and to travel many miles in order to procure food and 
lodging elsewhere, and by reason thereof was prevented from attending, 
&c. (setting forth any special damage that m^ have been sustained), and 
was put to great inconvenience and expense m travelling, and was and is 
otherwise greatly injured. 

(d) Piclfford v. Grand June, Rail Co., 8 M. W. 373, 

(e) Bac. Abr. Gareixbs, A. 
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Dechratiom against an innkeeper for the loss of chattels deposited within 
the precincts of the inn need not set out the general custom of the realm 
making the innkeeper responsible for the safety of the goods of his guests, 
as the general cusfbm is part of the common law (/), and need not be 
proved at the trial ; but the declaration should allege that the defendant 
kept a common inn for the reception, lodging, and entertainment of 
travellers, that the plaintiif being a #*aveller came to the said common 
inn of the defendant and was received and lodged therein, and that the 
plaintiff brought into the said common inn certain articles (describing 
them), and that the defendant whilst the plaintiff abided in the said 
common inn as a guest, and the said articles remained within the inn, did 
not keep the said articles, &c. safely, but so negligently conducted himself 
in the matter, that they were through the negligence of the defendant 
taken and carried away, and have become wholly lost to the plaintiff 5 
concluding with a claim of a certain sum for damages (^). 

Of the plea of not guilty, — Tlie plea of not guilty in actions for 
negligence, operates, as we have seen, as a denial only of the wrongful act 
alleged to have been committed by the defendant, and no defence other 
than such denial is admissible under that plea. Thus, in actions against 
a carrier for loss of, or damage to goods, the plea of not guilty will 
operate as a denial of the loss or damage, but not of the receipt of the 
goods by the defendant as a carrier for hire, or of the purpose for which 
they were received, or of the plaintiff’s property in the goods (A). 

Special pleas, — If, therefore, the defendant denies the receipt of the 
goods to be conveyed by him as a common carrier, or denies his receipt of 
them altogether, he must, by special plea or traverse, allege that he did 
not receive the goods to be carried as in the declaration mentioned. If 
the plaintiff has declared against him upon his extended liability as a 
common carrier, insuring the safe conveyance of the things he carries, and 
it appears that the things were delivered to him under a special contract, 
the cause of action will bo disproved under this plea or traverse (i). If he 
denies the plaintiff's title or right to the possession of the property, he 
must plead a plea alleging that the property was not, at the time he 
received it to be carried, the property of the plaintiff (Jc) ; or, admitting 
that the plaintiff was the owner of the property at the time it was deli- 
vered to him, he may show that the plaintiff’s right to the possession of 
it ceased, or had been determined, aid that some third party had, since 

> 

(/) Bac. Abr. Caebiebs, A. ; 1 Wils. (i) White v. GU Western Bail, Co., 2 
281. C. B., N. S. 7. 

(ff) Jones V. Tyler, 1 Ail. & £. 522. (k) Ante, p. 226. Chessman v. Exall, 

(h) Beg.- Gen. Hil. Term, 16 Yict. 1 6 Exch. 341. 

Ell. & Bl. App. Ixzzi. Izzzii. 
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the bailment, become entitled to the property, and had demanded it of the 
defendant (Z). 

If the defendant relies upon the Common Carriers* Act, he must by 
his plea show that the articles delivered to him for^conveyance were of 
the description mentioned in the statute, and that at the time of the deli- 
very of them to the defendant to be carried, the value and nature of the 
goods were not declared by the plaAtiff (m). 

Replication, — A replication, that the loss of which the plaintiff com- 
plains arose from the felonious acts of the carrier's servants, takes the 
case, as we have seen (ante, p. 315), out of the operation of the Carriers* 
Act (n). 

Evidence at the trial — Proof on the part of the plaintiff — Proof of rail- 
way time-tables, — Hallway companies are, as we have seen, bound by the 
statements and representations put forth by them in their published time- 
tables (ante, p. 305). In order to show that the time-table was issued 
by the authority of the company, it must be proved either that it was 
bought at one of the company's stations, or at one of their recognised 
receiving-offices, or that it was posted up in some office or place where the 
advertisements of the company were usually posted. 

In order to establish a cause of action against a common carrier for 
refusing to receive passengers or goods, proof must be given of the exer- 
cise by him of the trade or calling of a common carrier of goods and pas- 
sengers (ante, p. 304), that he had advertised, or by his course of 
dealing had holden out his vehicle as about to start for a particular desti- 
nation, that the plaintiff tendered himself or his goods for conveyance, and 
was ready and willing to pay the customary fare or hire, that there was 
room in the common carrier's carriage, and that he refused to receive the 
plaintiff or h^s goods. 

Proof of the bailment of goods to the common carrier, — To charge the 
common carrier for the loss of goods, however occasioned, it must of course 
be shown that the goods were either actually or constructively bailed to 
him or his servants to be carri^. They must either have been delivered 
into his hands or into the hands of his servant or agent, or some person 
authorised by him to receive them. If they were merely deposited in the 
yard of an inn, or upon a wharf to which the carrier resorts, or were 
placed in his cart, vessel, or carriage, without his knowledge and accept- 
ance or that of his servants or agents, there has of course been no bail- 
ment or delivery of the goods to him (o), and he cannot consequently be 

(Z) Sheridan v. New Quay Co., 4 C. B., (n) Metcalfe v. Land, d Br, BaiL Co,^ 

N. S. 618. 27 Law, J., C. P. 205. 

(j») Piandani v. Land, d S, W, Rail, (o) Selway v. HdUoway^ 1 Baym. 46. 
Co., 18 C. B. 220. Mart v. BaxendaUf 6 Buckman v. Xovi, 3 Campb. 414. Lovett 
Ezoh. 780 : 21 Law, Ezch. 123. v. Hobbs, 2 Show. 128. 
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made responsible for the loss of them. If the common carrier's servant 
has been induced by the consignor to depart from the usual course of 
dealing, and to receive goods which he was not bound to receive and carry 
under circumstances of hazard known to the consignor, but not disclosed 
to the carrier's servant, the carrier will not be responsible for the loss of 
the 'goods (p). If the consignor has made a private bargain with the 
driver of the cart or coach of the comjnon carrier for the conveyance of a 
parcel for a gratuity which was not intended by the parties to find its way 
into the pocket of the carrier, there has been then no bailment to the 
latter, and he is not consequently liable in case the parcel is lost. The 
bailment in such a case is a bailment to the driver alone, and he alone is 
responsible for the loss ( 5 ). 

If the plaintiff has merely hired the cart or carriage of the common 
carrier, and has sent his own servants with the goods to take charge of 
them, and there has been no actual delivery or bailment of the goods to 
the carrier, the latter is not responsible for their safety (r). If a pas- 
senger travelling on the outside of a stage-coach has kept a parcel or 
package in his own hands, and under his own care, or taken it with him 
into the interior of the vehicle, without the knowledge of the carrier or 
his servants, and the thing is lost, the carrier is not responsible for the 
loss, as the article was never delivered to him or to his servants, or in any 
way intrusted to his or their keeping. But if the thing has been tendered 
to the carrier for conveyance, and the latter has directed the passenger to 
place it in or upon any portion of the vehicle, there has been a constructive 
bailment or delivery and acceptance of the goods, so as to charge the 
carrier for the loss of them. If luggage is placed with the knowledge of 
the carrier or his servants under the seat on which the passenger sits, the 
carrier will be responsible for its safe conveyance and delivery to the pas- 
senger at the place of destination (s). A delivery of goods to a person 
sent or appointed by the carrier to receive them, is of course a delivery to 
the carrier himself (<). 

Proof of the goods having been carried under a spetml contract. — We have 
seen that every special contract, notice, or condition, respecting the accept- 
ance and carriage of goods by railway and canal companies, must be 
signed by the party sought to be affected thereby (ante, pp. 316, 317); 
and the signature must be fairly obtained, for where a party who was 
unable to read was told by a clerk of the company that the paper was 

{f) Mdwardt v. Sherratt, 1 East, 619. (r) Bast I, Co, v. Pullen^ 2 Str. 090. 

Slim V. Ot, North Rail, Co.y 23 Law, J., («) Richards v. Lond, Bright, dc. Rail. 

C. P. 166. Co,y 7 C. B. 848 ; 18 Law, J., C. P. 251 ; 

{a) Butler v. Basingy 2 C. & P. 613. ante, p. 322. 

Bignold v. Waterhousey 1 M. & S. 259. (t) Sytns v. ChapUfty 0 Ad. A £. 634 ; 

HfidiUeton v. Fowler, 1 Salk. 282. I N. & P. 129, 
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a mere matter of form and of no consequence, and the party signed the 
paper relying upon this assurance, it was held that the paper so foisted 
upon him was not binding (t^). 

If the plaintiff has declared against the defendants as common carriers, 
alleging that they received the goods to be carried by them as common 
carriers, and it turns out that they were received under a special confract 
(ante, p. 817), the evidence will fail to support the declaration, unless 
it be shown that the special contract was unreasonable and void (a;). 

Proof of felony hy a carrier's servants, — When, in consequence of thc^ 
plaintiff’s not having paid the extra price for lost articles of value, he is 
not entitled to recover, unless he shows that the things had been stolen by 
the carrier’s servants, it is not enough for him to make out a probable 
case against some one or more of the carrier’s servants. He must show 
that the things were lost under circumstances wholly inconsistent with 
their having been stolen by a stranger {y). 

Proof of a jus tertii hy a common earner^ under a plea that the goods 
delivered to him to he carried were not the property of the plaintiff, — A carrier 
who has received goods from a consignor is not estopped from denying the 
title of the latter to the goods. Common carriers are bound to receive 
goods properly tendered to them for carriage, and can make no inquiries 
into the ownership of them. The law protects them against the real 
owner if they have delivered the goods in pursuance of their employment 
withoiit notice of his claim. It ought equally to protect him against the 
pseudo owner, from whom they could not refuse to receive the goods in the 
event of the real owner claiming the goods, and their being given up to 
him. The compulsory character of the employment of a common carrier 
furnishes ample ground for so holding ” (f). 

Proof of rwn-deliveiy of goods hy common earners may be given either 
by the plaintiff himself or his servants, showing that the plaintiff is the 
person to whom the goods were addressed, and that he has never received 
them {a ) ; and it is f|r the carrier to excuse himself, if he can, for the 
non-delivery (ante, pp. 319-324). 

Damages recoverable from common carriers and common innkeepers for 
refusing to fulfil the duties of their several offices, — In all actions against 
common carriers for unlawfully refusing to receive and carry a passenger 
or goods, substantial damages are recoverable, as there is an injury to a 


(u) Simons v. Gt, West, Hail, Co,, 2 
C. B., N. S. 020. 

(«) White V. Gt. West, Bail, Co,, 2 
0. B„ N. S. 17. Latham y. Rutley, 2 B. 
& C. 20. 

(y) Metcalfe v. Load, d, Br, Ac. Rail, 


Co,, 27 Law, J., C. P. 333. 

(z) Sheridan y. New Quay Co., 4 C. B., 
N. S. 018 ; 28 Law, J., C. P. 58. Chees- 
man v. Exall, 0 Exch. 341. 

(a) As to the delWeiy of the goods, 
see ante, p. 310. 
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right; and if the plaintiff, in consequence of the wrongful refusal (fi) of 
the common carrier to carry him, has been obliged to take a special con- 
veyance, and incur extraordinary expenses to reach the place to which he 
ought to have been carried, all such expenses are recoverable, if claimed 
by the plaintiff, and specified in his declaration as part of the damage he 
has sustained. 

If a common innkeeper unlawfully refuses to receive and provide 
accommodation for a traveller, substantial damages are recoverable for the 
^injury done to the plaintiff’s right as a traveller and wayfarer to have 
shelter and accommodation in the common inn ; and if he has been put to 
expense in seeking shelter and accommodation elsewhere, and has been 
obliged to hire conveyances to reach it, he is entitled to go for and recover 
such special damage. 

All persons are responsible for all the natural and legal consequences 
resulting from acts done by them in violation of the rights of others. 
The jury are entitled to look at all the surrounding circumstances, and at 
the conduct of the parties, to see where the blame is, and assess the 
damages according to the way in which the parties have conducted 
themselves (c). 

Damages recoverable from common couriers and railway companies for loss 
of, or injury to, goods and chattels frmn negligence, — Tlie amount of damages 
recoverable from common carriers for loss of, or injury to goods, is 
regulated and controlled by the several acts of parliament, requiring 
consignors in certain cases to declare the value of the article at the time 
it is delivered to the common carrier to be carried (ante, p. 311). No 
greater damages than 50Z. are to be recovered for loss of, or injury to, a 
horse through the neglect or default of a railway company or its officers ; 
15Z. per head for neat cattle ; and 21. per head for sheep and pigs ; unless 
the person sending or delivering the animals to the company shall, at the 
time of delivery, have declared them to be of higher value (d). 

Proof of the value and of the amount of injury lies in all cases upon 
the person claiming compensation. 

If special circumstances exist which render the loss of the goods, or 
delay in the delivery of them, productive of more than ordinary injury 
and damage to the owner, those special circumstances ought to be 
communicated to the carrier at the time the goods are delivered to him, 
in order to make him responsible for the special and extraordinary 
damages in cases of non-delivery (e). 

(ft) Ante, pp. 14, 72 ; post, ch. 21. {e) Hadley v. BaxendaUy 0 Exoh. 854 ; 

(c) Davis v. North West Rail Co,, 4 23 Law, J., Exch. 179, Black v, Baxen^ 

Jur. N. S. 1303 ; post, ch. 21. dale, 1 ib. 410. 

(rf) 17 & 18 Viet. 0. 31, 8. 7. 
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When the consignor has been guilty of no intentional deception to 
conceal the risk (ante, p. 809), and his own conduct or omission to declare 
the nature and value of the article has not in any way conduced to the 
loss, but the loss has been caused solely by the negligence and want of 
care of the common carrier, the latter is bound by the common law to 
make compensation for the loss so occasioned, to the extent, at all events, 
of the apparent and presumable value of the article at the time it was 
bailed to him to be carried. But he is not, it .seems, responsible for any 
extraordinary or unusual value which may have accidentally been imparted 
to it, and wliich could not from the apparent nature and general character 
and appearance of the thing be fairly presumed to exist. Thus, where 
the plaintiff had put a 50Z. bank-note into his carpet-bag amongst his 
linen and wearing apparel, and got on a coach and delivered the carpet- 
bag to the coachman, and on the arrival of the coach at its place of 
destination the bag was missed and never afterwards seen, the jury gave 
a verdict for the value of the linen and wearing apparel, but not for the 
value of the note, and the court afterwards refused to increase the verdict 
by the amount of the note (/). In other cases, however, the plaintiff has 
recovered the full value of the article lost (g). 

It has been justly remarked by American jurists, that it is a principle 
of law that no person shall, by practising concealment or fraud, impose 
upon another a duty which the latter would not, if acting advisedly with 
full knowledge of the circumstances, have undertaken ; and therefore, where 
one traveller put 11,250 dollars in his trunk, and another a large quantity 
of valuable merchandize, without giving any intimation to the coach- 
proprietor of the exceeding value of the contents of the trunks, and the 
trunks were lost, it was held that the value of the dollars and of the 
costly merchandize could not be recovered from the common carrier, as 
the latter was doubly wronged, first in being deprived of his just 
reward for carrying such property, and secondly in not having his 
attention drawn to the necessity of increased care and attention for its 
preservation (A). 

{/) Miles V. Cattle^ 4 M. & P. 630; Walker v. Jackson, 10 M. & W. 161; 3 
6 Bing. 748. M. & P. 842. 

(jf) Sleat V. Foggy 6 B. & Aid. 342. (A) Angell on Carriers, § 262. 



845 


CHAPTER X. 

OP WRONGFUL DISTRESS AND SALE OP THINGS DISTRAINED — 
DISTRESS FOR RENT — DISTRESS, DAMAGE FEASANT. 


Section i. — Of unlawful and excessive 
Distress for rent in aiTear 
— Of conditions precedent to the right 
to distrain — Distress for rent payable 
in advance — Of the right to distrain 
after the termination of the term of 
hiring — Distress by agents, j oint- te- 
nants, tenants-in-common, &c. — ^Agree- 
ments not to distrain — Time, mode, 
and place of making a distress — 
Things distrainable and not distrain- 
able — Distress of things fraudulently 
removed — ^What amounts to a distress 
for rent — Abuse of the right to dis- 
train rendering parties trespassers ah 
in\tio — Unlawful distress for rent 
when no rent was in arrear — Exces- 
sive distresses — Distress for more rent 
than was due — ^Repeated distresses for 
the same rent — ^Impounding, appraise- 


ment, and sale of things distrained — 
Tender of the rent before sale — ^Notice 
of distress — Effect of non-compliance 
with the requirements of the statute 
authorising the sale of things dis- 
trained. 

Section ii. — Of distress, damage feasant, 
— Seizure and impounding of chattels, 
damage feasant — What things may be 
distrained, damage feasant — Tender of 
amends — Sale of impounded animals 
to defray the cost of their food — Lia- 
bilities of pound-keepers. 

Section in. — - Of actions for unlawM 
and excessive distresses — Replevin of 
things distrained — Actions for unlaw- 
fully selling impounded animals and 
cattle — Parties, pleadings, defences, 
and evidence — Damages recoverable. 


SECTION 1. 

OF UNLAWFUL AND EXCESSIVE DISTRESSES DISTRESS FOR RENT DISTRESS, 

DAMAGE FEASANT. 

Diairesa for rent in arrear.— 'Rj the common law, landlords to whom 
rent is due, and who are clothed with the immediate reversion of the 
premises out of which the rent issues, have the power of entering in 
person, or by deputy, upon the demised premises, and seizing the move- 
ables and personal property thereon, with certain exceptions, and holding 
them as a pledge for the payment of the rent, and they have now by 
statute the power of selling the things distrained, lliis remedy by 
distress is said to have come to us from the civil law, where the land 
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farmed out to the tenant was hypothecated, or pledged in his hands to 
answer the rent agreed to be paid, the whole profits arising from the soil 
being liable to the lord^s seizure (t). 

It is essential to the la^ul exercise of the power of distress, that the 
distrainor be the party entitled to the reversion of the premises distrained 
upon, on the determination of the existing tenancy (J), If he has 
made a lease without haying any right or title to grant a lease, or if, after 
the making of the lease, he has sold and transferred his estate or interest 
to some third party (I*), or being himself only a lessee, he has assigned 
his lease, or if, after granting an under-lease, he has forfeited his estate by 
some breach of covenant or otherwise, and the superior landlord has 
entered, and the tenant has attorned to the latter, he has no right or 
power to distrain (Q. It has been holden that a tenant from year to year 
underletting from year to year, has a reversion which enables him to 
distrain for rent reserved upon such underlease ” (wi). 

If the lease has been put an end to by a surrender of the term, or by 
a notice to quit, and the tenant, notwithstanding the termination of the « 
demise, continuQ^ to hold, with the permission of the landlord, as tenant- 
at-will, or%dversely and against the will of the lord as a wrong-doer, the 
lessor has no power at common-law to distrain the goods and chattels of 
the tenant for rent in respect of such occupation (?i). Neither can he 
distrain except under the statute of Anne (post, p. 849), for rent that 
accrued due before the determination of the lease. But any slight 
evidence of a renewal of the tenancy, and of an agreement to hold upon 
the former terms, would be sufficient to justify the landlord in distraining 
for the old rent (o'). 

If the tenant becomes bankrupt or insolvent, and the assignees decline 
to take the lease, the lessor is not, in case the bankrupt tenant continues 
to hold the property, deprived by the bankruptcy and certificate, or 
discharge, of his right to distrain (p). If a lessee, having granted an 
underlease, becomes bankrupt, such bankrupt lessee is not deprived by the 
bankruptcy of his right to distrain, unless the assignees have taken to the 
lease and discharged the bankrupt from the rent payable to the superior 


(t) Gilbert on Rents, 5 ; on Distres- 
ses, 2. 

(j) 8 & 9 Viet. c. 100, 8. 9. 

(Ar) PartnerUer v. Webber, 8 Taunt 693 ; 
2 Moore, 050. Preece v. Corrie, 2 M. & 
P. 64; 0 Bing. 24 ; 5 M. & B. 107, 162. 
Smith v. Mapleback, 1 T. R. 441. 

(l) Bmnt v. Piehardeon, 4 Taunt. 720. 
Jffopcrqft V. Xeye, 2 M. & So. 700; 9 
Bing.* 618. Longford v, SeUnet, 3 K. & 
J. 229. 

(m) Curtii V. Wheeler, 1 M. & M. 403. 


(n) Jenner v. CUgg, 1 M. & Rob. 213. 
Alford V. Vickery, 1 Car. <fc Marsh, 288. 

(o) Zonch V. Wittingale, 1 H. Bl. 811. 
Beavan v. JDelahay, 1 H. Bl. 8. 

(j?) Brigge v. Sowry, 8 M. & W. 729. 
Newton v. Scott, 9 M. & W. 434 ; 10 M. 
& W. 471. Pmipe V. Shervm, 6 Q. B. 
944; 14 Law, J., Q. B. 144. But the 
distress is not available for more than 
one year’s rent accrued prior to the filing 

of the petition in insolvency, 12 & 13 Viet. 

c. 106, 8. 129. 
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landlord (q). The power of distress is always subservient to prerogative 
process issued by the crown, such as an extent ; and the sheriff may 
consequently take goods that have been distrained out of the hands of 
the landlord or his bailiff, and sell them foiMie benefit of the crown (r). 
A landlord, moreover, cannot distrain twice for the same rent, unless the 
distress has been withdrawn at the instance or request of the tenant, or 
unless there has been some mistake as to the value of the things taken. 
It is vexatious in a landlord to make repeated distresses unneces- 
sarily (5). 

Wke7% thei'e is no cei'tain ascertained rent there is no right to distrain . — 
If lands and houses have been demised together at one entire rent, and 
the lease is void as to part of the subject-matter of the demise and good 
for the residue, the lessor cannot distrain for the rent, as there is no 
distinct and ascertained rent fixed in respect of the part for which the 
lease is good (t). Where there was a lease of one hundred acres of land 
at an annual rent of 79/., and eight of these acres were in the possession 
^ of another tenant under a prior demise, it was held that the lessor could 
not distrain for any part of the rent, as it was reserved J.n respect of the 
whole one hundred acres, and the rent was entire and unappor||bnable (u). 
But where a new agreement is come to providing for a specified reduction 
of rent, or for an ascertained and settled compensation in respect of the 
part held under the prior demise, such agreement may operate as a 
re-demise at an ascertained rent, recoverable by distress {x). 

Where an oral agreement was entered into between the proprietor of a 
marl-pit and brick-mine, and a potter and brickmaker, upon the terms 
that the latter should pay 8d. per solid yard for all the marl that he got 
out of the marl-pit, and Is. 8d. per thousand for all the bricks that he 
made from the brick -mine, by quarterly payments at the usual quarter 
days, and the brickmaker took possession of the pit and the mine, and dug 
marl and burnt bricks, and made several quarterly payments, it was held 
that this was a demise from year to year at a rent capable of being 
ascertained with certainty, and that the lessor, therefore, was entitled to 
distrain (g). And where land was holden upon the terms that the 
plaintiff should not sell hay off the demised premises under a penalty of 
2s. 6d. a yard, to be recovered by distress as for rent in arrear, it was 
held that the penalty might be treated as a rent payable in respect of 

(q) Peskett v. Somerst coram Wilde, (t) Oardiner v. TFiUianuon, 2'B.k Ad. 

0. J., Sittings after Hil. Term, 1800. 339. 

(r) Hex V. Cotton^ Parker, 119. («) Neale v. Mackenzie, 1 M. & W. 703. 

U) Afflii^iy,8Exch.649. Daw^ (x) Watson v. Waudf 8 Exch. 380. 

son Y. Croppf 1 €• B. 961. (y) Daniel y. Oracief 6 Q. B. 140. 
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OTery sale made in breach of the agreement, that the amount due was 
capable of being ascertained urith certainty, and might be recovered by 
distress {z). 

If a tenant has entered Ikto possession under an agreement which does 
not operate as a present demise at a fixed rent, but merely as an executory 
contract for a future lease afterwards to be granted, and the landlord 
neglects to grant the lease, and the tenant continues to occupy without 
paying any rent or making any absolute and* unconditional admission of 
any specific sum being due as rent in respect of such occupation, the 
landlord has no right to distrain (a). But as soon as by payment of rent, 
or otherwise, a tenancy from year to year at a fixed rent can be implied, 
the landlord may distrain for all rent subsequently accruing due (6). And 
if the tenant, after he has taken possession, “promises to pay a rent 
certain, or settles it in account, the landlord will then have a right to 
distrain” (c). 

Of conditiona precedent to the right to distrain , — The right to distrain 
may be made conditional, or may be postponed by the contract of the 
parties (d). Where a lessee agreed to take, and the lessor to let, a house 
and premi|||s at a yearly rent, payable quarterly, and the lessor agreed to 
complete the house, and fix a bresummer in the back front window, and 
allow the lessee 151. towards erecting an oven, and the lessee took posses- 
sion and built the oven, but the lessor never completed the house nor 
fixed the bresummer, and the lessee refused payment of the rent, where- 
upon the lessor distrained, it was held that the distress was illegal, as the 
condition upon which the rent was to become due remained unaccom- 
plished (c). And where an oral agreement was entered into for the letting 
and hiring of a house and furniture at an annual rent, payable quarterly, 
the house to be furnished completely, in *a manner suitable to a ladies’ 
school, and the lessee took possession, it was held that the furnishing of 
the house by the lessor in the manner agreed upon was a condition prece- 
dent to his right to distrain for the rent (/). Whenever a covenant or 
promise to pay rent is conditional and dependent, and the lessor is ready 
and willing to fulfil the condition on his part, but the lessee prevents him, 
the lessor will have his power of distress. 

Distress for rent payable in advance — Rent when due — Several demises, 
— Bent may be made payable in advance, so as to entitle the landlord to 


{z) PoUiU V. Forett, 11 Q. B. 040 ; 
16 Law, J., Q. B.424. 

(a) Megan v. Johnson^ 2 Taunt. 148. 
(ft) M^Leiah v. Tate, Gowp. 783. 

(c) Knight v. Bennett y 11 Moore, 222 ; 
3 Bing. 861. G<>d:v.^m<,2 M.fttP.281 ; 


6 Bing. 185. 

{d) Oilea v. SpenceVy 3 C. B., N. S. 253 ; 
20 Law, J., C, P. 237. 

(e) Regnart v. Portery 5 M. 4; P. 870. 
If) Mechelen v. WaUacCy 7 Ad. & E. 
54 n. 
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distrain for it at the commencement instead of at the end of each 
quarter (^). When there is a reservation of an annual rent, or a covenant, 
or agreement hj a tenant to pay so much a-year, a stipulation for the 
determination of the tenancy at the expira^on of any one quarter of a 
year, by a six or three months* notice, will not raise a presumption that 
the rent was to bo paid quarterly (k). Where a landlord agreed to let a 
house at a yearly rent of 601, , and likewise the stable and loft at a further 
rental of 261, per annum, to be paid on the usual quarter days; it was 
held that this was a demise of two different sets of premises at separate 
rents, payable at different periods: that the 50Z. rent was payable yearly, 
and the 261, rent payable quarterly (i). Where a contract was entered 
into for the letting and hiring of a house for a year certain, at a rent 
payable quarterly, “ or half-quarterly if required,” and the tenant entered 
into possession, and paid his rent quarterly for the first year of the 
tenancy, at the expiration of which period the lessor, without any previous 
demand or notice to the tenant, distrained for half a quarterns rent then 
alleged to be dqe, it was held that the lessor had no right so to do 
without giving a previous intimation and notice to the tenant of his 
election to take the rent half-quai?erly (k). 

If the lessor distrains before the rent has become due, the tenant may 
resist the entry and seizure by force, and after a seizure has been made, 
he may rescue his goods at any time before they have been impounded ; 
but when once the goods have been impounded, they are in the custody 
of the law, and the tenant cannot then break the pound and retake 
them (/). 

0/ the right to distrain after the tennination of the term of hiring , — At 
common law the landlord could not, it seems, have distrained after the 
expiration of the term for rent that accrued due before the determination 
thereof, as his reversion was then gone, the entire estate being revested in 
him in possession (m); but now, by 8 Anne, c. 14, s. 6, 7, it is enacted, 
that it shall be lawful for him to distrain for arrears of rent due upon 
any lease ended or determined after the determination of the lease, in the 
same manner as he might have done if such lease had not been ended or 
determined ; provided such distress be made within six calendar months 
after the determination of the lease, and during the continuance of the 
landlord’s title or interest, and during the possession of the tenant from 
whomjsuch arrears became due. Where a tenant went away, leaving 

(a) Lee v. SmUh, 9 Exch. 660. 10 Bing. 200. 

ih) CoUett V. Curling, 10 Q. B. 785; (Z) I Inst. 47 b., 161 a. ; Gilb.61. EUi$ 

16 Law, J., Q. B. 390. v. Taylor, 8 M. 4; W. 415. 

(t) Coomber v. Howard, 1 C. B. 440, (m) WUUanu v. Stiven, 0 Q. B. 14 ; 15 

(k) MaUam v. Arden, 3 M. & Sc. 705 ; Law, J., Q. B. 321. 
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behind him a cow and a few pigs, without asking permission to leave 
them, or saying when he was going to take them away, and the succeeding 
tenant entered and took possession, it was held that the lessor had no 
right to distrain the things so left, as the tenant was not then in the 
possession and occupation of the premises (n). The customary right of 
the tenant to an away-going crop always operates as a prolongation 
of the term as to the land on which the crop grows for the period allowed 
by the custom for getting in and gathering the crop. All the rights and 
properties belonging to the original contract are continued during the 
period in question, and among them the landlord's right to distrain. 
Therefore, where a part of the tenant's corn remained in a barn on the 
demised premises beyond the period of six calendar months, but within 
the term allowed by custom for the out-going tenant to get in and 
dispose of his crop, it was held that the corn might be distrained by the 
landlord (o). 

If, by tacit consent of the landlord and tenant, the contract between 
them continues beyond the time for which they originally contracted, all 
the rights and properties belonging to the original contract are also 
continued, and among them the landlord's right to distrain. It has often 
been determined that if there bo a lease, and after the determination of it 
the tenant holds over, with the consent of the landlord, he must hold 
upon the terms and liable to all the conditions and covenants of the 
lease (p). If after the determination of a tenancy by the expiration of a 
notice to quit the tenant holda over, and the landlord distrains for rent, 
the landlord thereby waives the notice, and affirms and continues the 
tenancy (q). 

Distreaa hy agents — Joint-tenants — Tenants-in-mninmt^ 4rc . — A mere 
receiver of rents (not being a receiver appointed by the Court of Chancery) 
has no power to distrain, although he may be authorised to collect and 
receive the rents for his own benefit (r). And when an agent or bailiff 
receives a special authority from the lessor to levy a distress upon the 
demised premises, the authority should be given and acted upon in the 
name of the lessor or reversioner. But if the agent distrains in his own 
name, and gives a notice in writing, stating the rent to be due to himself, 
he may, nevertheless, justify in the name and as the bailiff of the lessor (s). 
A receiver appointed by the Court of Chancery has a power of distress, 
and need not previously apply to the court for a particular order for that 

(n) Taylerson v. Peters^ 7 Ad. £ . 110; ante, p. 346. 

a N. & P. 629. {q) Zouch V. WillingaU, 1 H. Bl. 311. 

(o) Beavan v. Delahay, 1 H. Bl. 0. (r) Ward v. Skew, 2 M. & Sc. 756; 

Lewis V. Harris^ ib. 7 n. (a). NultdU. v, 9 Bing. 608. 

Stauntony A B. & O. 01. («) Trent v. Hunt, 0 Exch. lA ; 22 Law, 

(p) Beamn v. DeUhayy 1 H. Bl. 9 ; J., Exch. 320. 
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purpose (<). One joint-OTvner or joint-reversioner may distrain alone, but 
be must avow and justify the taking of the distress in his own right, and 
as bailiff to the other (k). He may also sign a warrant of distress, and 
appoint a bailiff to distrain for rent due to all, unless the others expressly 
dissent (a;). The same rule prevails in the case of co-parceners and co- 
heirs in gavelkind, any one of whom may avow and justify the distress in 
his own right, and make conuzance as the bailiff of the others without 
averring or showing any express authority, from them to distrain (y). If 
one of several joint-tenants of the reversion to which the rent is incident 
conveys away all his estate and interest in the demised premises, the right 
to distrain for the rent is extinguished, for there can be no apportionment 
of the rent by the severance of the reversion (z), 

Tenants-in-common who have several estates, and are severally entitled 
to the rent and the reversion of the demised premises, should make several 
distresses. They may, of course, authorise a bailiff to distrain on behalf 
of all, or one tenant-in-common may distrain on his own account, and as 
the bailiff and agent of the others, but they must avow and justify the 
taking of the distress separately in respect of their several shares (a). 
And one tenant-iu-common may distrain for his own share of the rent, 
although the rent has been reserved in one sum payable to all generally, 
and not in several sums payable to each, and therefore, where a lessee 
holding under two tenants-in-common, at a yearly rent of 18/., payable 
quarterly, received notice from one of them to pay to him a moiety of the 
rent as soon as it became due, and the lessee, notwithstanding such 
notice, paid the whole rent to the other tcnant-in-common, it was held 
that the party who had thus given the notice might distrain upon the 
land for his moiety of the rent (5). Where fifty acres of arable land were 
demised by four persons (whose original title did not appear) at one entire 
rent of 94/. per annum, to be divided and paid to the four lessors separately 
in equal portions, it was held that as between themselves and the lessee 
they must be taken to be tenants-in-common of the reversion, and that 
one of the four was entitled to distrain for a fourth part of the rent indj|r 
pendently of the rest (c). 

Effect of an agreement not to distrain, — The right to distrain may be 
waived, abandoned, or postponed by the express contract or agreement of 
the landlord, for it is not an inseparable incident to a rent service (c/). If, 

(0 Brandon v. Brandon, 5 Mad. 473. (z) SlaveUy v. Mlcockf 16 Q. B. 636 ; 

Bennett v. Bohine, 5 C. & P. 379. 20 Law, J.. Q. B. 821. 

(u) PuUen v. Palmer, 6 Mod. 73, 160 ; (a) Litt. sec. 314-317. 

3 Salk. 207. (6) Harrison v. Bamhy, 5 T. R. 24l^. 

(x) Robinson v. Hoffman^ 1 M, & P. (c) Whitley v. Roberts, M. Cl. Sc Y. 

474 ; 4 Bing. 502; 3 C. & P. 234. 107. 

(y) Leigh v. Shepherd, 6 Moore, 207 ; (d) Giles v. Spenser, 3 C. B., N. S. 244 ; 

2 (2 B. 466. 26 Law, J., C. P. 237. 
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therefore, a landlord has agreed with the owner of cattle not to distrain 
them if they are put into a particular close, and they are afterwards dis- 
trained there by the landlord, in violation of his agreement, an action for 
a trespass in taking the cattle is maintainable against him (e). 

on the right to distrain of the landlord's having taken a bill, or note, 
or security for the rent — A landlord is not deprived of his right to distrain 
by the acceptance of a bill, or note, or security for the rent, unless it be 
proved that the landlord, at the time he accepted the security, bound 
himself not to distrain (/), or unless it be proved that the note was paid 
at maturity (^). If the landlord's receiver or bailiff relinquishes a distress 
on receiving a bill or note for the rent from the tenant, and pays over the 
amount of the note to the landlord, and the note is subsequently dis- 
honoured, the landlord may return the money to the bailiff or treat it as 
an advance or loan from him, and^distrain again for the unpaid rent (A). 

Of the time, mode, and place of making a distress, — The tenant has the 
whole day on which the rent becomes due to pay such rent, and a distress 
therefore cannot be made until the day after the day appointed for the 
payment of the rent (i). A landlord or his bailiff cannot lawfully break 
open gates, or break down inclosures, or force open the outer door of any 
dwelling-house or building in order to make a distress {Jc), but he may 
draw a staple or undo fastenings which are ordinarily opened from the 
outside of the house (J), A distress, moreover, cannot be made in the 
night, or after sunset, or before sunrise (m) ; nor upon land which does 
not form part or parcel of the demise, and from which the rent reserved 
does not issue, unless the goods of the tenant have been removed thereto 
from the demised premises within sight of the lord coming to distrain, or 
unless they have been fraudulently removed thereto by the tenant to avoid 
the distress. If, therefore, a tenant enjoys an easement over, or a right 
to use, the land of a third party, and has, in the Ixmd fide exercise of such 
right, placed his goods and chattels on the land of such third party, the 
lessor has no right to distrain them there. Thus, where a wharf on the 
hfinks of a tidal river was demised to a tenant at an annual rent, with a 
right to use part of the bed of the river, between high and low-water 
mark, as a place of deposit for boats and barges resorting to the wharf, it 
was held that the lessor of the wharf had no right to distrain the barges 


(tf) Honford v. Wehsterf 1 0. M. & B. 
090. Welsh V. Ease, 6 Bing. 638 ; 4 M. 
A P. 490. 

Davis V. Oydet 9 Ad. & E. 026. 

(g) Hamis v. Shipway, Bull, N. P. 
182 a. 

(h) Parrott v. Anderson, 7 Exoh. 03 ; 

21 Law, J., Exch. 291. 


(t) 21 Hen. 6, 40. Duppa v. Mayo, 1 
Saiind. 287. 

(k) Brown v. Glenn, 16 Q. B. 254; 20 
Law, J., Q. B. 200 ; 10 Jur. 280. 

(l) Eyan v. ShUcoek, 7 Exch. 72 ; 21 
Law, J., Exch. 05; 15 Jur. 1200. 

(m) Co. Litt, 142 a ; Gilb. 00. 
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of the tenant lying on such land and bed of the river alongside the wharf, 
although they wero attached, to the wharf by head and stem-ropes, inas- 
much as the land on which the barges were lying belonged to the crown, 
and had never been demised to the tenant (n). For the same reason a 
landlord could not, by the common law, distrain the beasts and cattle of a 
tenant feeding upon a common, and which had been placed there by the 
tenant in the hondfde exercise of a right of common vested in him in his 
own right, or as appurtenant to the land demised to him by the lessor. 
But this has been altered by 11 .Geo. 2, c. 19, s. 8, which empowers land- 
lords to take and seize, as a distress for arrears of rent, any cattle or stock 
of their tenants feeding or depasturing upon any common appendant or 
appurtenant. 

Things net distrainahle, — Tenants’ fixtures annexed to the freehold by 
nails and permanent fastenings, such as furiiaces, cauldrons, chimney- 
pieces, kitchen-ranges, stoves, coppers, grates, blinds, &c., are not dis- 
trainable^ as they cannot be removed and restored without sustaining 
some injuiy (o). But if they are attached to the freehold by bolts and 
screws, so as to be moveable, they may be distrained and taken. There- 
fore cotton-spinning machines fixed to a wooden fioor by screws, or 
soldered to a stone flooring, but fastened so as to be readily removeable, 
are distrainable (p). A millstone in a mill, and an anvil i^ the smith’s 
shop, cannot be distrained for rent, although the anvil be removed out of 
the stock, or the millstone out of the socket to be picked, for the anvil is 
accounted part of the forge, and the millstone part of the mill, though it 
is not when taken actually afiixed to the freehold (gr). 

By 51 Hen. 3, stat. 4, it is provided that no man of religion, nor 
other person, shall be distrained by his beasts that profit his land, nor by 
his sheep, by the king’s or other bailiffs, so long as they can find other 
distress, or other chattels sufficient for the levying of the distress. 
Beasts of the plough are by common law exempt from distress; and to 
render other animals exempt on the ground that they profit the land, 
within 51 Hen. 3, st. 4, it is not enough to show that they are occasion- 
ally used in manuring the soil ; it must be proved that they have been 
broken to harness, and are regularly employed in ploughing, harrowing, 
or drawing carts or waggons upon the farm, in the ordinary cultivation of 
the land. Heifers and steers, therefore, and young colts not broken to 
harness, are not “ beasts that profit the land” within the meaning of the 
statute (r). Sheep, also, are exempt from distress at common law, 


(n) Buszard v. CapeU 8 B. dc C. 141 : 
3 M. P. 494 ; 6 Bing. 100. 

(o) Go.Litt.47b. PiUy.Shew.A’B.k 

Aid. 207. Darby v. HarrU, 1 Q. B. 898. 

LaUm y. WhitUn, 3 Q. B. 061. 


(p) HsWiweH y. Eastwood, Q Exch. 309 ; 
20 Lav, J., Ezoh. 105. 

(a) Bro. Abr. Bibtrbbs, pi. 23. 

(r) Keen v. Driest, 82 Law, T. B., 
Exch. 181. 
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independently of the stat. 51 Hen. 8, so long as there are other distrain- 
able chattels and animals, not being beasts of the plough, sufficient to 
satisfy the rent (a). 

Implements of husbandry are also exempt from distress, and so are 
the tools and instruments of a man's trade or profession, such as the 
books of the scholar, the axe of the carpenter, the anvil of the smith, 
the stocking-loom of the weaver, the threshing-machine of the farmer, 
and the spade and axe of the labourer, so long as they are in actual use, 
or there are other goods on the demised premises sufficient to satisfy the 
rent without them (t). Wearing apparel, also, in actual use about the 
person of the wearer, is not distrainable, whether it be the wearing 
apparel of the tenant himself or of a guest in his house (u). The horse 
and goods of a guest at a common inn cannot be distrained for the rent of 
the inn, or its precincts^ and this is a privilege allowed to inns for the 
security and protection of travellers. 

Perishable articUa^ money, growing cropa, fruit, d’C., have always been 
considered to be unfit to be taken and detained as a pledge for rent, 
inasmuch as they are liable to a rapid deterioration, and cannot be 
restored to the tenant in as go/bd plight as they were in when taken, within 
the period allowed by law for their redemption. Therefore, fruit, milk, 
the flesh of animals recently slaughtered (a?), and other things of a peHsh- 
able nature, could not bo distrained ; but as the statute 2 W. & M. c. 5, 
s. 3, directs the distress to be sold within five days unless replevied, 
perhaps the ancient rule of the common law with respect to the perish- 
able nature of the distress no longer extends, in the case of a distress for 
Tent, to anything which is not liable to deterioration within the period 
prescribed by the statute for the sale of it. As the things distrained 
were regarded at common law in the light of a pledge, to be returned to 
the tenant when the rent was paid, it was held that money could not be 
distrained unless in a bag, because the identical pieces could not be 
known and restored ; and that grain or flour could not be taken out of a 
sack, or hay from a bam, because it could not well be ascertained whether 
the identical quantity taken had been refumed. Com in the sheaf was 
not distrainable unless found in a cart. Growing com, grass, fruits, 
hops, roots, and growing produce, also were not distrainable, as the crop 
was attached to the freehold, and could not be taken up and returned to 
the tenant, in case he chose to redeem the pledge, in the same state and 
condition as it was in when removed (y). But the acts of 2 W. & M. 

(») Keen v. Priest, 4 H. & N. 236 ; 28 NargaU v. Niae, 28 Law, J., Q. B. 148. 
Law, J., Exch. 157. (ti) Bac. Abr. Inns, B. 

(0 Sitnpaon v. Martapp, 'VVilles, 512, (x) Morleg v. Pincombe, 2 Exch. 101. 

IFbcNiv. OlnrAw, ICr. 4 eJ.484. Harvetf (y) 1 RoUe Abr. 667; Bradb. 213 ; 

V, Pocock, 11 M. & W. 740 ; Co. Litt 47 a. Gilb. 32. 
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c. 2, 8. 3, and 11 Qeo. 2, c. 19, ss. 8 apd 0, now enable tbe lessor to 
distrain loose com and com in the sheaf ; straw and hay, growing corn, 
grass, hops, roots, fruits, pulse, and growing produce generally. These 
acts, howeyer, do, not extend to trees, shrubs, and plants growiAg in 
nursery gardens, nor to money (z). 

Property of atrangera on the demaed premiaea in their ovm poaaeaaion not 
diatrainoible . — The goods and chattels of strangers standing on the de- 
mised premises in the actual or constructive possession of the owners are 
not distrainable. The landlord has no right, for example, to distrain 
the carriage and horses of a morning visitor standing at the door of the 
tenant’s dwelling-house, or under a shed upon the demised premises ; or 
the horse of a stranger who has called at the house on business, and tied 
up the animal to the gate or the stable-door. He cannot distrain a horse 
which has brought com to bo ground at the tenant’s mill, and has been 
fastened to the mill-door whilst the corn was being ground to be taken 
back, nor a horse which has brought yam to a private beam belonging 
to the tenant to be weighed, and has been plaeed in a stable on the 
demised premises whilst the weighing was accomplished; the horse in 
each of these cases being in the possession and use, and under the control, 
of the owner or his servant (a). Neither can the landlord distrain the 
boat or baarge of a third party lying in a private dock or private canal, or 
alongside a wharf upon the demised premises, provided such boat or 
barge is in the hands and under the care of the master and crew of the 
owner, and is at the time employed in *the owner’s business, and is in bis 
use and possession, and not in the use and possession nor under the 
control of the tenant ; but if it is abandoned and left upon the premises, 
in the possession or use, or under the care of the tenant or his servants, 
then it is distrainable (6). 

The goods and chattels and wearing apparel of a guest in the 
tenant’s house, in the actual possession and use of such guest^ cannot be 
distrained for rent, whether the house in which the guest is lodged is 
a private dwelling-house or a common inn ; nor the goods and chattels 
of third parties placed upon the demised premises, in the possession and 
tinder the care of the tenant, in the ordinary course of trade ; nor the 
goods and chattels, horses and carriages of travellers, deposited in 
hostelries and public stables, or in a market or fair where things are 
taken to be bought or sold ; nor goods delivered to a carrier to be carried 
for hire. The horse in the smith’s shop shall not be distrained for the 
rent issuing out of the shop, nor the horse, &c. in the hostelry, nor the 

(x) Clark v. Gaskarth, 2 Moore, 401. (a) Read v. BurUy^ Oro. £liz. 506. 

(b) Muapratt v, Gregory ^ 3 M. & W. 677. 
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materials in the weaver’s shop for the making of cloth, or cloth or 
garments at a tailor’s, nor sacks of corn, nor meal in a mill, nor in a 
market, for it is in custody (protection) of law (c). 

Property of strangers placed on the demised premises^ with the leave and 
license of the landlord^ is not distrainable. If, for example, the landlord’s 
permission to place cattle on the demised premises has been sought for 
and obtained, and the beasts are placed thereon with his authority, he is 
held impliedly to have undertaken not to exercise his power of distress as 
against them (d). 

Property of strangers placed on the demised premises to he manufactured 
or worked upon^ not distrainable, — The goods and chattels of third parties 
placed on the demised premises for trading or manufacturing purposes are, 
by the policy of the law, exempt from distress ; such as the yarn of a stock- 
ing-manufacturer, placed in the house of the tenant, a stocking-weaver, 
to be woven into stockings, but not the frame or machinery of the manu- 
facturer, delivered to the weaver to enable him to weave the yam («) ; 
also the silk of a velvet-manufacturer, delivered to a tenant, a silk- 
weaver, and taken home by him to be made into velvet at his own 
house (/); bullocks sent to a slaughterer, or carcase-butcher, to be 
slaughtered and cut up in the way of his trade, and sent back in joints to 
the owner to be sold or consumed (^); com sent to a miller tdl)e ground; 
old clothes sent to a tailor’s ; casks sent to a cooper’s, or boats to a boat- 
builder, to be repaired ; goods sent to a weigher to be weighed, or to an 
auctioneer, commission -agent, factor, warehouseman, granary-keeper, 
wharfinger, or other agent, to be sold or exported, or otherwise to be 
dealt with in the course of trade (A). The principle of the exemption,” 
observes Parke, B., “ is the publick good ; that is, that all men may 
freely, and without interraption or danger of the loss of their goods, deal 
with those who carry on trades or businesses for the benefit of all indis- 
criminately; or buy or sell in markets or fairs, and thus supply themselves 
with the commodities of life ” (t). 

Chattels of traders left on the demised premises in the possession of the 
tenant distrainable for rent. — If a trade can be carried on with profit and 
advantage, without the things used in the trade being left on the demised 
premises in the custody and possession of the tenant, they are not there 

(e) 7 Hen. 7, 1 b; Bro. Abr. Distress, (y) Broum v. SheviU, 2 Ad. & E. 138. 

pi. 67, 71 ; 1 Roll. Abr. 688, pi. 12; Co. (4) Bac. Abr. Distress, B. WiUiams 

litt. 47 a. Oiahoum v. Hunt^ 1 Salk. 249. v. Holmes, 8 Exch. 861. Adams v. Crane, 

(d) Jbycev.Fowkes, 2 Vem. 129. Hors- 1 C. & M. 880. Brown v. Arundel, 10 

ford V. Webster, 1 C. M. & R. 696. GiUs C. B. 64. Oilman v. EUon, 6 Moore, 243. 

V. Spencer, 8 C.B.,N.S.2!i3. Thompson v. Maskiter, 8 Moore, 264. 

(e) Wood V. Clarke, 1 Cr. & J. 484. MaUhias v, Mesnard, 2 C. & P. 868. 

(/) Gibson V. Treson, 8 Q. B. 39. (i) j^ujU v. Jackson, 7 M. * W. 451. 
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ex necessitate^ and are consequently distrainable. Thus it has been held 
that if a brewer's casks be left with a publican until the beer is consumed, 
the casks do not fall within the exemption, and are not privileged from 
distress, inasmuch as it is nowise essential to the carrying on the trade of 
the publican that the brewer should find the casks {h). So, if the barge 
of a purchaser of salt is left at the, salt-works in the possession of the 
vendor of the salt, it is distrainable for rent, inasmuch as “ it is not 
necessary for the protection of trade that the boat should be delivered 
into the custody of the person manufacturing and selling salt. The 
trade may well be carried on at the salt-works without the possession of 
the boat being at all parted with by the owner." Upon the same 
principle it has been holden that a fanner's cart which has brought malt 
to a brewer, and has been left in the brewer's yard in the possession of 
the brewer, or his servant, to be loaded with a return cargo of grains, 
or beer, is distrainable for the rent of the brewing premises (Z). 

If a carriage which has been sent to a coach-maker to be repaired 
is left on the premises after the repairs have been completed, for purposes 
foreign to the trade of a coach -maker, it is distrainable, unless the coach- 
maker exercises some other trade thereon, and the carriage is left with 
him for the purpose of being dealt with by him in the exercise of such 
trade. If he exercises the trade of a commission-agent for the sale of 
coaches and carriages, as well as the trade of a ^ coach-maker, and the 
carriage is left with him to be sold, it would then come within the 
principle of the exemption (m). It has been held that a carriage standing 
at livery is distrainable (n). Whenever a chattel, such as a threshing- 
machine, or a loom, found upon the demised premises, has been lent or 
let by the owner to the tenant, it is distrainable, if it is not in actual use 
at the time of the levying of the distress (o). There is a decision to the 
effect that cattle on their way to market in charge of a drover, and turned 
into a close on the demised premises in the night, are distrainable (p); 
but this decision appears to be directly at variance with numerous 
authorities, and with the principles established for the benefit of trade, 
and cannot now be considered law ( 9 ). 

Things diatramahle . — -With the exception of fixtures, perishable articles, 
and things used in trade or placed on the demised premises for trading or 
manufacturing purposes, or standing there in the custody or perssession of 
the owner, as previously mentioned (ante, p. 355), all the goods and 

(A) Joule V. JocAeon, 7 M. & W. A5l. (o) Ftnitm v. Logan, 3 Ilf . & So. 82. 

(l) MuBprait V. Gregory, 3 M. W. 677. Gorton v. Falkner, 4 T. B. 565. 

(m) Findon v. McLaren, 6 Q. B. 891. (p) Fawkes v. Joyce, 3 Lev. 260 ; 2 

(n) Francis v. Wyatt, 3 Burr. 1498 ; 1 Yentr. 50. 

W. Bl. 483. Parsons v. GingeU, 4 G. B. (g) Tate v. Gleed, 2 Saund. 290 a. 
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chattels on the demised premises, whether they belong to the tenant him- 
self or to strangers who have placed them in the custody or possession of 
the tenant, are distrainable for the rent due from such premises. This is 
the case with the horses and carriages of strangers standing at livery on 
the demised premises, and not being at the time of the distress under the 
charge or in the possession of the owner or his servants (r). 

Distress of gr<ywing crops and com.— By 2 W. & M. c. 5, s. 3, and 
1 1 Oeo. 2, c. 19, ss. 8, 9, landlords are enabled to distrain loose com and com 
in the sheaf, straw and hay, growing com, grass, hops, roots, fruits, pulse, 
and growing produce generally. t(ffhese acts, however, do not extend to 
trees, shrubs, and plants growing in nursery-gardens, nor to money («). 
And, by 14 & 15 Yict. c. 25, s. 2, it is enacted, that in case growing crops 
are seized and sold by the sheriff or other officer, under an execution, such 
crops, so long as the same shall remain on the land, shall, in default of 
sufficient distress of the goods and chattels of the tenant, be liable to the 
rent which may become due after any such seizure and sale, and to the 
remedies by distress for the recovery of such rent, notwithstanding any 
sale or assignment Which may have been made or executed of such growing 
crops by any such sheriff or other officer. ’ 

Distress of chattels mortgaged by the tenant — Where a tenant from 
whom rent was due assigned all his goods and chattels by a registered bill 
of sale by way of mortgage, and was left in possession of the mortgaged 
chattels, and the landlord distrained them for rent, and caused them to be 
appraised, and removed to an auction-room to be sold, and the mortgagee, 
before the sale, and whilst the goods were in the custody of the law, gave 
notice to the landlord of the mortgage, and required the landlord to 
deliver to him, the mortgagee, any goods that might remain after the 
landlord had sold enough to satisfy the distress and costs, and the landlord 
promised so to do, and part of the goods remained unsold, and the landlord 
carried them back to the demised premises and returned them to the 
custody and possession of his tenant, from whom he took them, taking no 
heed of the notice given him by the mortgagee or of his promise to return 
the goods to the latter, it was held that the landlord was not liable to an 
action at the suit of the mortgagee, as it did not appear that he had been 
guilty of any tortious act, or that the mortgagee had sustained any damage 
in respect of the removal of those goods which had been taken away from 
and returned to the mortgagor, in whose possession the mortgagee had 
left them, and which were as much subject to the provisions of the bill of 
sale after their return as they had been before they were taken away (t). 

(r) Parsons v. GingoU, 4 C. B. 645 ; 16 20 Law, J., Exch. 166. 

Law, J., G. P. 280. (G Evans v. Wright^ 2 H. & N. 527 ; 

(s) ffelUmeU v. Eastwood, 6 Exch. 809; 27 Law, J., Exch. 60. 
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If, after the tenant has mortgaged the goods and chattels on the 
demised premises, the mortgagee enters and takes possession, and the 
tenant becomes bankrupt, owing more than a year's rent, and the landlord 
distrains, he is entitled to make the distress arailable fox' the whole rent 
due to him, as the Bankrupt Act was neyer intended to farour the mort- 
gagee at the expense of the landlord (u). 

Of the hxndhrd'a right to dktram the goods mid chatteh of a judgment 
debtor against whom a fi,fa. has issued and been lodged in the hands of the 
sheriff — Chattels in the custody of the law not dxstrainoible. — Goods and 
chattels which have been actually sdiz^^ upon a fi, fa, or taken under an 
attachment, and are in the possession of a sherifif’s officer or bailiff, cannot 
be distrained for rent, as they are in the custody of the law (a?); but if the 
landlord is beforehand with the sheriff, and puts jn a distress before the 
sheriff's officer has got possession, the sheriff cannot then seize them. The 
landlord is entitled to distrain for six years' arrears of rent- (y), and if *iie 
gets possession before the sheriff he is entitled to retain and sell, and 
satisfy the whole six years' arrears if they bo due. 

If growing crops have been taken in execution and sold by the sheriff, 
such crops, as long as they remain on the demised premised^ are liable to 
be distrained for rent accruing due subsequently to the execution and sale 
(14 <& 15 Yict. s. 1), in default of sufficient distress of the goods and 
chattels of the tenant ; and if the execution is fraudulent (-r), or the 
sheriff's officer, after the seizure of the goods, relinquishes the possession, 
and leaves no one in possession of them, then they may be distrained and 
taken (a). , 

The landlord is entitled, in some cases to a year's rent, and in other 
cases to four weeks’ arrears of rent, before goods taken in execution by the 
sheriff or the officers of the county court can be removed from the 
premises (5). 

Statutory exemption from distress in favour of foreign ambassadors,', — It 
has been enacted and declared by 7 Anne, c. 12, s. 8, on grounds of publick 
policy, that process of distress against the goods of any ambassador, or 
other publick minister of a foreign state, or of his domestic Iservants, shall 
be void. 

Things distrainahle under a license to distrain or a power of distress , — 
If a debtor gives his creditor a license to enter upon the debtor's land and 
distrain all the goods and chattels upon the debtor's premises, and sell 

(n) Brocklehurst v. Lane, 7 Ell. Sc Bl. 8t, John*$ Coll, v. Murcoit, 7 T. E. 203. 
185 ; 26 Law, J., Q. B. 107. (a) Bladett v. Arundale,! M. & S. 713. 

(ar) Wharton v. Naylor, 12 Q. B. 673. (d) As to this, and as to Distress by 

(y) Hunfrey y. Oery, 7 C. B. 567. BalliiS^ of the County Court, see post, 

( 2 ) Smith Y. Russell, 8 Taunt. 400. ch. 13, s. 1. 
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them in eatisfaction and discharge of the debt, this will not enable the 
orator to seize and sell the property of a stranger, for a license of this 
sort Cfninot be made to extend to and to bind those who are not parties 
to it (c). If, therefore, the occupier of a farm borrows money, and binds 
himself to pay interest, and covenants that if the interest should be in 
arrear for a certain time, the covenantee shall have power to enter upon 
the farm and distrain for the arrears in the same manner as landlords may 
distrain for rent : this will be a license to the co^nantee to enter and seize 
all the goods on the premises then belonging to the covenantor, but will 
not enable him to take the goods of a stranger (d). 

The grantee of a rent-charge, with power of distress, may justify the 
taking com, &c. in a stack or in trusses, under the statute 2 Wm. and 
Mary, sesa. 1, c. 5 (ante, p. 358), in the same way as a landlord under a 
distress for rent ; also the taking of the goods of a stranger on the pre- 
mises charged with the rent. If the plaintiff whose goods have been 
taken held under a demise prior to the rent-charge, he ought to reply that 
fact (tf). 

Distress and seizure of goods franduUntly removed to prevent a distress far 
rent, — By ll<jeo. 2, c. 19, s. 1, it is enacted, that if any tenant of any 
lands or tenements upon the demise or holding whereof any rent is 
reserved, shall fraudulently or clandestinely convey away from the demised 
premises his goods or chattels, to prevent the landlord from distraining 
for arrears of rent, it shall be lawful for the landlord, or any person by 
him for that purpose lawfully empowered, within thirty days next ensuing 
the carrying away of the goods, to seize the same wherever they shall be 
found, as a distress for the rent, and sell and dispose of them as if they 
had been actually distrained upon the demised premises, provided (s. 2) ^ 
they have not, before the seizure, been sold bond fde and for a valuable 
consideration to a person ignorant of the fraud. 

Where the goods have been placed in any building or enclosure locked 
pr fastened, the landlord, his bailiff or agent, first calling to his assistance 
a constable or peace-officer, &c,, may in the daytime break open the build- 
ing and seize the goods; but, before breaking open a dwelling-house, oath 
must be made (s. 7), before a justice of the peace, that there is reasonable 
ground to suspect that such goods and chattels are in the dwelling- 
house (/). 

If it appears that rent was due at the time of the removal of the 
goods, and that the goods were taken away on or after the day the rent 
became due, for the purpose of putting them out of reach of a distress. 


(c) JOowet V. jRoZZ, 7 B. A C. 481. 

(d) Freeman v. Edwards, 2 Ezch. 739, 

(e) Johnson v. Faulkner, 2 Q* B, 086, 


(/) As to pleas of justifioation of the 
seizure of goods under this statute, 
liams V. Eoberis, 7 Ezch. 629. 



SECT. 1 .] SEIZURE OF CHATTELS BT WAY OF A DISTRESS. 861 

tlk^^oval is a fraudulent removal within the meaning of the statute {g). 
If, therefore, goods are removed on quarter-day, they may be followed 
though the rent is not in arrear, and there is no right to distrain until 
the day after (h). But if the rent is not due, or there is sufficient distress 
on the demised premises, independently of the goods removed, to satisfy 
the rent, the removal is not fraudulent, and the lessor cannot conse- 
quently follow and distrain the goods (t). The statute applies* solely to 
the goods of a tenant. If, therefore, a lodger removes his goods to pre- 
vent them from being distrained for rent due from the tenant, the landlord 
cannot follow them and distrain them (k). To deter tenants from fraudu- 
lently removing their goods to avoid a distress, a penalty to the amount of 
double the value of the things distrained is imposed upon the offender, 
which may be rcccwered by an action of debt or (if the goods do not 
exceed 50/. in value), by a summary proceeding before two justices (Z). , 

What amounts to a distress foi' rent , — It is not necessary, in order to 
make a distress for rent, that the lessor or his agent should take corporal 
possession of the things intended to be distrained. It is sufficient if the 
lessor, in person or by deputy, enters upon the demised premises and 
announces to the tenant, or his servants, or the persons in actual occupa- 
tion of the property, that he detains them for his rent. Thus, when a 
stranger was about to remove some goods he had deposited on the demised 
premises, and the lessor, hearing of his intention, came upon the land and 
declared that he would not suffer the things to be removed until his rent 
was paid, and then went away, and in the course of the day sent a broker 
who made a formal distress, but in the mean time the stranger had 
removed his property off the demised premises, it was held that the dis- 
tress was commenced by the landlord's entry and declaration, and that the 
landlord was justified in re-taking the goods at the place to which they 
had been removed (m). So where the landlord's agent entered upon the 
demised premises in the absence of the tenant, and told the servants of 
the latter that he was come to distrain for rent, and walked round the 
premises, took an inventory, and left his inventory at the dwelling-house, 
with a notice of distress addressed to the tenant, informing him that he 
had distrained the goods mentioned in the inventory for rent due to his 
landlord, it was held that the distress was completed and accomplished by 
these acts of the agent, and that the subsequent departure of the latter 
without leaving any one in possession of the things distrained was not an 

{g) Opperman v. Smithy 4 D. & B, 33. (Z) HonefaU v. Davy, 1 Stark. 169. 

John V. Jenhint, 1 Gr.- & M. 227. Bromley v. Holden, Mood. Ss Malk. 170. 

(h) Dibble v. Bowater, 2 £11. & Bl. 564. Bach v. Meats, 5 M. & S. 200. 

(t) Rand v. Vaughan, 1 Sc. 670. {m) Wood v. Nunn^ 2 M. & F. 30; 0 

(k) Thornton v. Adams, 5 M. & S. 38. Bing. 10. 
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abandonment of the distress (»). And where the agent of the lessor went 
into a field forming part of the demised premises, where the tenant's cattle 
were grazing, and placing his hand upon one of the beasts, declared that he 
distrained the whole of them for the rent then due, it was held that this 
was an actual levying of a distress on all the cattle in that particular 
inclosure (o). 

If a warehouse-keeper, who lets out warehouse-room and places of 
deposit for goods, or receives goods to be warehoused and kept at a certain 
rent, and has power to distrain the goods in his hands for the warehouse- 
rent, gives notice to the owner of the goods that he will not deliver cer- 
tain goods in his warehouse to the order of the latter until the rent due 
for warehouse-room is paid, and then detains the goods, the detainer and 
notice amount to a distress for the rent (p), Whefb a lodging-house- 
keeper, to whom rent was due for the hire of furnished apartments, refused 
to permit the wearing apparel, jewels, and chattels of his tenant to be 
removed from the apartments, saying that he should detain them until 
his rent was paid, and the tenant brought an action against him for a con- 
version of the chattels, it was held that the detainer amounted to a 
distress for rent, and that the action was not maintainable ( 9 ). And 
where a lodging-house-keeper, claiming rent to be due to him from his 
lodger, locked up the goods of the latter in the room which the lodger 
held, and in which they had been placed by him, and kept the key in his 
pocket, refusing the lodger access to them, saying that nothing should be 
removed until his bill was paid, and the lodger brought an action of 
trespass for a seizure of the goods, it was held that the action was not 
maintainable (r). 

Where a seizure of a chattel, lawful in the first instance, is rendered 
unlawful hy the Subsequent misconduct of the defendant or his bailiff . — ^Where 
a bailiff of a lord of a manor justified the taking of a horse as an estray, 
and the plaintiff replied that the defendant worked the horse after he had 
taken it, it was held that the user of the horse by the bailiff made him a 
trespasser ab initio (s), for if a man abuse an authority given him by law, 
he becomes a trespasser ab initio; but by stat. 11 Qeo. 2 , c. 19, s. 19, it 
is enacted, that where any distress shall be made for any rent justly due, 
and any irregularity or unlawful act shall be afterwards done by the party 
distraining, or his agent, the distress shall not be deemed unlawful, nor 
the distrainer a trespasser ab initio; but the party grieved may recover 

(») Swann v. Earl Falmouth, 8 B. C. (o) Cotton v. BuU, Easter Term 1867. 
456 ; 2M.4feB.634. 0. P. 

(o) Thomas v. Harries^ 1 Sc. N. B. 624. (r) Hartley v. Moxham, 8 Q. B. 701. 

(f) Qreen V. St. Cath, Dock Co.^ 19 (x) Oxley y. Watts, 1 T. B. 12. Six 

Law, J., Q. B. 63. Carpenters case, 8 Go. 140 a. 
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satisfaction for the damage in a special action of trespass, or on the case, 
at the election of the plaintiff, and if he recover he shall have full costs. 

Of unlawful distreases for rent when no rent woe in arrear or, due. — If the 
lessor distrains before the rent has become dne, the tenant may resist the 
entry and seizure by force, and, after a smznre has been made, he may 
rescue his goods at any time before they are impounded; but when once 
the goods have been impounded, they are in the custody of the law, and 
the tenant cannot then break the pound and retake them (f). By the 
stat. 2 Wm. & Mary, sess. 1, c. 5, s. 5, it is enacted, that if any person 
shall distrain for rent pretended to be due or in arrear when no rent was 
due, the party so distraining shall forfeit double the value of the chattels 
so distrained and sold, together with full costs of suit (post, ch. 21). 

Of eoccesswe distreaaes. — By the stat. of Marlbridge, c. 4, it is enacted, 
that distresses shall be reasonable and not too great; and that he that 
taketh great and unreasonable distresses shall be grievously amerced for 
the excess of such distresses. Lord Coke, in his reading on this statute, 
observes, that it is worthy of observation “ how provident the makers of 
the statute be that men's beasts, cattell, or goods be not excessively dis- 
trained," and th&t this agreeth with the reason of the common law" (u). 
It is the duty, therefore, of every person who has by law a right to dis- 
train, to make a fair and reasonable distress ; and if there be a breach of 
that duty, and the landlord distrains goods and chattels beyond what is 
reasonably and fairly necessary for the purpose of realizing the rent and 
expenses, he renders himself liable to an action for damages at the suit of 
the lessee. If he distrains the crops growing in two fields, when the crop 
growing in one would be sufficient when at maturity to satisfy the rent 
and charges, the distress is an excessive distress (a;). But it is not for 
every trifling excess that an action is maintainable; it must be clearly 
disproportionable and excessive (y). And “ if there is but one thing 
which can be taken, so that it must be taken or the party must go without 
his distress for taking it, no action lies, though it much exceeds the sum 
for which the distress is taken” (z). The action may be brought by a 
lodger or under-tenant whose goods have been taken, as well as by the 
lessee himself (a); and if the lessee, after the distress, enters into an 
agreement with the landlord respecting the sale and disposition of such 
distress, or authorizes him to dispense with some or all of the usual forms 
preparatory to a sale, he does not thereby waive or abandon his right of 

(0 Gilb. 61. (y) Roden v. Eyton^ 6 C. B. 430. 

(»/) 2 Inst. c. 4, p. 107 ; 62 Hen. 3, (z) Field v. Mitchell, 6 Esp. 71. 

c. 4. (e) Fishef v. Algar, 2 C. & P. 874. Sail 

(x) 52 Hen. 3, c. 4. PiggoH v. Birtles, v. MeUor, 10 Law, J., Exch. 279. 

1 M. <fe W. 441. 
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action for the excessiye distress (b). The tenant is entitled to recover 
damages for a wrongful distress, although he had the free use of the goods 
all the time they were in the constructive custody of the law (c). 

Distress for more rent than is due , — If a landlord who has distrained, 
not excessively, for rent in arrear demands a larger sum for arrears than 
the tenant admits to be due, that alone does not make the detention of the 
goods by the landlord or his bailiff unlawful. The tenant must be taken 
to know, that neither the validity of the 'distress nor of the detainer 
depends on that demand, and that if he wishes to make the latter unlawful 
he should tender the sum which he alleges to be really due, together with 
the costs of the distress (d). A declaration, therefore, which alleges that 
the plaintiff held certain premises as tenant to the defendant at a certain 
rent, and that the defendant wrongfully seized certain goods of the plain- 
tiff on the demised premises for certain arrears of rent alleged to be due, 
and afterwards sold* the goods for the said arrears, whereas a small part 
only of the rent claimed to be due was due, discloses no cause of action in 
the absence of an allegation that the defendant sold more than was enough 
to satisfy the rent actually due and the costs of the distress (e).. The 
distraining of chattels on a claim of more rent being in 4rrear than is in 
fact in arrear, and selling them, is not actionable ; firstly, because the dis- 
trafhor for rent is not bound by the amount for which he claima to distrain, 
and though he takes the distress, alleging that he does so for an amount 
exceeding the real arrears of rent, he may sell afterwards only for that 
which is really due; secondly, because, from a mere allegation that the 
distrainor sold for the alleged arrears and costs, it is not to bo inferred 
that he sold more than was necessary to raise the amount of the arrears 
actually due. If, however, the untrue claim has been followed by a sale 
of more of the goods taken than was sufficient to raise the amount of rent 
really in arrear with the legal charges, then there is a cause of action. It 
is not enough in an action against a landlord for distraining for more rent 
than is really due to allege it to have been done maliciously, for an act 
which does not amount to a legal injury cannot be actionable because it is 
done with a bad intent (/). 

Whenever goods have been seized as a distress for rent, and a tender 
is made of a sum sufficient to cover the rent actually due, and the costs of 
the distress up to the time of the tender, and the bailiff refuses to give up 
the goods, and the tenant is obliged to pay a larger sum to get back his 

(b) WiOoughbff v. ManhaU, 4 D. B. (e) Tancred v. Leylandf 16 Q. B. 069. 

039 ; 2 B. & G. 821. French v. PhilUps, 26 Law, J., Exch. 82. 

(c) Baplis y. Ueher^ 4 M. A P. 790. 1 H. & N. 564. 

{d) Ql^nn v. ThomoM, 11 Exch. 870; (/) Stevenson v. Newnham, 13 0. B. 

25 Law, J., Exch. 127. 207 ; 22 Law, J., C. P. 110. 
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goods, Ke is entitled to an action for damages (g). But if the landlord 
distrains for a larger sum than is due, but not excessively, the tenant 
should tender the amount really due, if he wishes to make the detention 
of the goods unlawful (A). If no tender is made, but more goods are 
sold, and a greater amount realized by the sale than is sufficient to satisfy 
the rent really due with the legal charges, an action is maintainable for 
an excessive distress, or for distraining and selling for more rent than was 
due (i). 

Bleated distresses for the same rent— A landlord cannot lawfully dis- 
train twice for the same rent, unless the distress has been withdrawn at 
the instance of the tenant, or unless there has been some mistake as to 
the value of the things taken (A), or unless the distress has been rendered 
abortive by the threats or misconduct of the tenant. If after a sale of 
chattels that have been distrained and sold in due course of law, the 
tenant by force or threats presents the purchaser from taking the chattels 
off the land, the landlord may re-enter and distrain again (Z). And if the 
landlord's receiver or bailiff relinquishes a distress on receiving a bill or 
note for the rent from the tenant, and the note is dishonoured when 
it arrives at maturity, the landlord may, as we have seen, distrain 
again (m). 

Impounding the goods — Pound-breach , — The landlord may now impihnd 
the things distrained in any barn or building, hovel or rick, or on any fit 
part of the demised premises (n). No formal impounding is required as 
in ancient times, in order to remove the goods from the possession and 
control of the tenant, and place them in the custody of the law. As soon 
as the distrainor has made out and delivered to the tenant, or has left 
upon the premises, an inventory of the goods he has taken, they are 
impounded within the meaning of the statute. Thus, where the landlord 
distrained four casks of beer in a cellar, and gave the usual notice of the 
distress to the tenant, and left the casks where he found them in the 
cellar, without placing them under lock or key, or leaving any person in 
charge of them, it was held that the casks were duly impounded (o). So 
where cattle which had been distrained for rent were left in a field on a 
farm where they were taken, and the gates of the field, which had been 
properly secured by the broker who levied the distress, were opened, and 


(g) Loiing v. Warhurtm, 28 Law, J., 
Q. B. 81. Johmon v. Upham, ib. 252. 

(Jh) Qlgnn v.^Aomaj, 11 Exch. 878. 

(i) French v. Phillips, 1 H. & N. 567. 
(A) Bagge v. Mawbg, 8 Exch. 649. 
Dawson v. Cropp, 1 C. B. 961. 


is N. 200 ; 27 Law, J., Exch. 337. 

(m) Parrott v. Anderson, 7 Exch. 03 ; 
21 Law, J., Exch. 291. 

(n) 2 Wm.‘& M. sess. 1, c. 5; 11 Geo. 
2, 0 . 19, s. 10. 

(o) Firth V. Purvis, 5 T. R. 482. 
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the beasts taken out and driven away, it was held that this was a pound- 
breach, rendering the party who committed the act liable to treble damages 
under the statute (p). And if the distrainor enters and makes a general 
announcement of the distress on one day, and follows up the proceeding 
on the next, by giving the tenant notice of the particular things distrained 
and taken, the impounding is complete at all events from the time of such 
notice (q). 

Formerly the distrainor, in removing the goods distrained, might have 
removed them to any place he thought fit for the purpose of impounding 
them, but the statute of Marlbridge (1 & 2 Ph. M. c. 12, s. 1) prohibits 
the distrainor from driving the distress out of the hundred, rape, wapen- 
take, or lathe in which it has been taken, except it be to a pound-overt 
within the same shire, not above three miles distant from the place where 
such distress was taken, and enacts that no cattle or goods distrained shall 
be impounded in several places, whereby the owner shall be constrained to 
sue several replevies for the delivery of the distress so taken at one time. 
If the distrainor uses or consumes for his own private use things distrained 
and impounded; if he draws beer out of a barrel (r), tans hides, or uses or 
works beasts or cattle; he of course subjects himself to an action for 
damages at the suit of the owner thereof (s). As soon as the goods are 
imj^nded they are in the custody of the law, and the tenant cannot 
retake them without being guilty of pound-breach, and subjecting himself 
to an indictment (0? and also to an action for treble damages and costs of 
suit, although the distress may be wrongful or irregular, and no rent may 
be in arrear or due (u). If the pound is broken, and the goods are taken 
away, the landlord may follow them and recapture them, but he must not 
break open the doors of a private house, or stable, or inelosure, nor enter 
the grounds of a third party for the purpose of retaking the goods, except 
it be on fresh pursuit (a;). 

Penalties are imposed (5 & 6 Wm. 4, c. 59, ss, 4-6) on parties neg- 
lecting to feed impounded cattle. 

If the landlord refrains, at the request of the tenant, from removing 
the goods from the difierent rooms in which the landlord or his bailiff 
finds them, but takes an inventoiy of the goods, puts a man in possession, 
and hands to the tenant a notice of distress referring to the inventory, 
this is to all intents and purposes a distraining and impounding of the 

(p) CoMtUman v. Hichs, Car. & Marsh. (m) 2 Wm. & M. sess. 1, o. 6, s. 4; 11 

266. Geo. 2,0. 19,8. 10; Co. fitt. 47 b. Cost- 

(q) Thomas v. Harries^ 1 Sc. N. R. 634. worth v. Betison, 1 Raym. 104. 

(r) JDod V. Monger, 6 Mod. 216. (a?) Bich v. WooUey, 6 M. & P. 676.; 7 

‘ («) JDuncomh v. Reeve, Cro. £liz. 783. Bing. 651. 

(0 Bex V, Bradshaw, 7 C. & P. 283. 
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goods. Each room is for the conyenience of the tenant, and with his 
assent, converted into a ponnd for the goods therein (^). 

Sale by Umdlorde of thinge distrained for rent. — The statute 2 Wm. & 
Marj, c. 5, s. 1, recites that the most ordinary and ready way for recovery 
of arrears of rent is by distress, yet such distresses not being to be sold, 
but only detained as pledges for enforcing the payment of such rent, the 
persons distraining have little benefit thereby, for remedying whewf it is 
enacted (s. 2), that where any goods and chattels shall . be distrained for 
any rent reserved or due upon any demise, lease, or contract whatsoever, 
and the tenant or owner of the goods shall not, within five days next after 
such distress taken, with notice thereof and the cause of such taking left 
at the chief mansion-house, or other most notorious place on the premises : 
charged with the rent, replevy the same with sufidcient security, &c. 
(post, s. 2) ; that then, after such distress and notice, and after the expira- 
tion of the said five days, the person distraining “ shall and nwy,” with 
the sheriff or under-sheriff of the county, or with the constable, &c., cause 
the goods and chattels to be appraised by two sworn appraisers, and after 
such appraisement “ shall and may lawfully sell the goods so distrained 
for the best price that can be gotten towards satisfaction of the rent and 
charges^* 

Of unlawful sale of things distrained ajter tender of the rent. — If 
the impounding, and before the sale, a tender of the rent and expenses is 
made, the landlord cannot lawfully proceed to sell the things distrained ; 
for it has been held that upon the equity of the statute of Wm. and Mary, 
which gives the tenant five days to replevy the things distrained 
(ante, p. 367), the tenant ought to have the same time for tendering 
the rent and expenses, and that an action is maintainable against a 
landlord who persists in selling after tender of the rent and costs at any 
time within the five days (z). In the case of a distress of growing crops 
the tenant may, at any time before the com is ripe and fit to be cut, tender 
the rent due, and if after that the landlord takes the com, he may be 
proceeded against as a trespasser (a). 

Sale of growing crops and things distrained after a fraudulent removal--^ 
Tender of rent before sa/e.— The statute 11 Geo. 2, c. 19, which enables 
landlords to distrain things fraudulently removed from the demised 
premises, also cattle or stock of their tenants depasturing on commons 
appurtenant, or in anyways belonging to the demised premises and 
growing crops (ante, p. 358), enacts, that “it shall and may be lawful” 


(y) Tennont v. Fields 8 Ell. & Bl. 38C ; 
27Law.J.,Q.B.33. 

( 2 r) Joh^n V. Upham, 28 Law, J., Q. 
B. 882, oveiTuling Ladd v. TfiomaSf 12 


Ad. & E. 117. EUii v. Taylor, 8 M. d; 
W. 418; and Thomas v. Harries, 1 M. d; 
Gr. 695. 

(o) Owen V. I^egh, 3 B. & Aid.. 478. 
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fbr .^c^ lai^lQrd m convenient' time to appraise, sell, or otherwise dispose 
of the Mine towards satisfaction of the rent and charges, in the same 
tnanner'as other gooda and chattels may be appraised and disposed of, 
tjie appraisement to he taken when the crops are cut, gathered, cured, and 
made, and not before ; but it is enacted (s. 8), that if after any distress 
for arrears of rent so taken, and at any time before the crops shall be ripe 
and cut, cured, or gathered, the tenant or lessee, his executors, &c. shall 
pay to the landlord, or to the steward or other person usually employed to 
receive the rent, the whole rent then in arrear, with the cosfs and charges 
of the distress ; that then, and upon such payment or lawful tender 
thereof actually made, whereby the end of such distress will be fully 
answered, the same shall cease, and the crops and produce distrained shall 
be delivered up to the tenant. 

Of the parties to whom the tender of the rent may he made , — A bailiff 
authorised to distrain for rent has power given him at the same time to 
receive the rent, cpd the landlord has no right to circumscribe the bailiff's 
authority in this respect, for a tenant whose goods are seized under the 
extraordinary power vested in the landlord of distraining, ought to be 
enabled in all cases to release them at once by tender of the rent and costs 
to the bailiff. The power to receive the rent is therefore necessarily 
annexed to the warrant to distrain (5); but it does not follow, that because 
the tender may be made to the bailiff who distrains, it may be made also 
to any bailiff’s follower who may be put into temporary possession of the 
goods (c). 

Notice of distress is not essential at common law to the validity of the 
distress (ef). It has been expressly laid down, that if the lord distrain for 
rent or services, he has no occasion to give notice to the tenant for what 
thing he distrains, for the tenant by intendment knows what things are in 
arrear for his lands as rent and services, &c. (e); but statute 2 Wm, & 
Maiy, c. 5, s. 1, requires, as we have seen (ante, p. 367), notice of the 
distress to be given preparato^ to a sale by the landlord, and the stat. 
11 Geo. 2, c. 19, authorising the distress and sale of goods fraudulently 
removed (ante, p. 360), and of the cattle and stock of tenants depasturing 
on commons appurtenant or belonging to the demised premises, and 
growing crops (ante, p. 358), requires (s. 9) notice of the place where the 
goods and chattels distrained shall be lodged, to be given within one 
week to the tenant, or left at his last place of abode. 

As the tenant is to have five days, under the stat. of Wm. & Mary, to 

(J) Hatch V. HdU^ 15 Q. B. 15 ; 19 (d) 2Vew< v. Hunif 9 Exoh. 80. . 

Law, J., Q. B. 280. (e) 1 Roll. Abr. 674, Distress, pL 1. 

(c) Bolton v. Reynolds^ 8 Week. Rep. Tancred v. LevUmd^ 16 Q. B. 680. 

Q. B. 6d. 
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replevy from the time ho receives notice of the ^distress, the noticcr should bo 
given as soon as the distress has been levied.' . If the distress is pot clearly 
intended to include all the 'j^oods and cliattels upon the demised premises, 
the landlord must give the lessee distinct notice of ^he things included in 
such distress, in order that he may know what he is*t6 replevy. And for this 
purpose, as soon as the distress is made, whether by the lessor or his 
bailiff, an inventory of the goods distrained should be made and served 
upon the lessee, together with the notice of the distress. The notice of 
the distress should set forth the amount of |;ent distrained for, and the 
particular things taken (/). A written notice of distress is riot invalidated 
by a statement that the rent is due to A, whereas it is due to B, provided 
B has authorised the distress {g). If the landlord removes and sells goods 
and chattels which were not included in the inventory and notice, and 
which have not consequently been comprised in the distress, he is liable to 
an action for damages at the suit of the tenant (h). 

Appraisement and sale , — If the tenant, after he has received notice of 
the distress, neglects for five days, to be computed inclusive of the last 
day and exclusive of. the day of seizure, to pay the rent, the lessor or 
distrainor may cause the goods to be appraised in the mode appointed by 
the* statute (ante, p. 3G7), and may afterwards sell them for the best price 
that can be got for them, and apply the purchase-money in discharge of 
the rent and the costs of the sale (t), leaving the surplus, if any, in the 
hands of the sheriff, under-sheriff, or constable, for the owner’s use. The 
schedule of the statute 57 Geo. 3, c. 93, regulating the costs of appraise- 
ments, “ whether made by one broker or more,” refers only to the case of 
the efnployment of a single appraiser by consent, and does not dispense 
with the attendance of the two sworn appraisers (I). If the broker or 
person actually making the distress on behalf of the landlord constitutes 
himself one of the appraisers, the appraisement is wrongful and irregular (/). 
If the tenant holds under a covenant not to carry hay or straw off the 
demised premises, the landlord who has distrained hay and straw must sell 
it in the ordinary way for the best price. If he sells it, subject to a con- 
dition that the purchaser shall consume it on the land, he is liable to an 
action by the tenant for not selling at the best price (m). 

Costs and expenses of the distress , — By 67 Geo. 3, c. 93, it is enacted, 
that no persons making any distress for rent under 20Z. shall take or 
receive out of the produce of the things distrained and sold any more than 


(/) Waketnan v, Lindsey ^ 14 Q. B. 625 ; 
19 Law, J., Q. B. 106. Kerby v. Harding, 
6 Exch. 234 ; 20 Law^ J., Exch. 163. 

(j) Trent v. Hunt, 9 Exch. 14. 

(A) Bishop V. Bryant, 6 C. & P. 484. 

(t) Rohinson v. Waddingion, 13 Q. B. 
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{h) AUen v. Flicker, 10 Ad. & E. 640. 
({) Westwood Y, Cowne, 1 Stark. 172. 
(m) jRtdgway v. Zd, Stafford, 6 Exch. 
404; 20 Law, J., Exch. 226. 
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tiid follopring costs and charges : t. e. for levying the distress, 8s. ; for the 
man in possession, 2s. 6(f. per day; for the appraisement, 6d. in the 
pound, with the amount of the stamp; for ^advertisements, 10s. ; for 
catalogues, sale, and commission, and delivery of goods to the purchaser. 
Is. in the pound on the net produce of the sale. If more costs and charges 
are levied than those allowed by the act, the party aggrieved has a 
summary remedy before two justices for treble the amount of the charges, 
or he may bring an action for j;he recovery *of them ; but it is provided 
(s. 4) that no judgment shall be given against the landlord for such treble 
costs unless he has personally levied the distress. Every broker or other 
person who shall make and levy any distress is to give a copy of his 
charges, and of all the costs and charges of the distress signed by him, to 
the person on whose goods and chattels any distress shall have been levied, 
although the rent demanded may exceed the sum of 20Z. (n). When the 
rent distrained for exceeds 20Z., the costs are not limited to any particular 
amount or fixed scale of charge, but they must be fair and reasonable (o). 

Effect of non-compliance with the requirements of the statutes authorizing 
the sale of things distrained. — The statute 11 Geo. 2, c. 19, s. 19, recites that 
it hath sometimes happened that upon a distress made for rent justly due, 
the directions of the statute 2 W. & M. c. 5, for enabling the sale of 
goods distrained for rent, have not been strictly pursued, but through the 
mistake or inadvertency of the landlord or other person entitled to such 
rent, and distraining for the same, or of the bailiff or agent of such land> 
lord or other person, some irregularity or tortious act hath been after- 
wards done in the disposition of the distress so seized or taken, for which 
the party distraining hath been deemed a trespasser ab initio, and in an 
action brought against him, tho plaintiff hath recovered the full value of 
the rent for which the ^distress was taken ; it is enacted, that where any 
distress shall be made for rent justly due, and any irregularity or unlawful 
act shall be afterwards done by the party distraining, or his agents, 
the distress itself shall not be deemed to be unlawful, nor the parties 
making it be therefore deeiued trespassers ab initio; but the party 
aggrieved by such unlawful act or irregularity may recover full satis- 
faction for the special damage he shall have sustained thereby, and no 
more. 

The plaintiff, therefore, can only recover for an irregufarity in dis- 
training and selling where actual damage is proved. For the original 
taking there is to bo no action ; tho distrainor is to bo considered as 

being in possession of the goods, notwithstanding a subsequent irre- 
* ^ 

(ii) l.ft'd Fh. A; M., 0 . 12, s. 2. Child v. Chamberlain^ OB.Sb Ad. 1049. 

(o) Lyon v. Tomhiee, 1 M. A W. 608. 
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giilaritj. And although he holds the goods with a special authority to 
deal with them in a particular way, and is liable for abusing that 
authority, yet the act says that the tenant shall recover full satisfaction 
for the damage, and no more. Where, therefore, there is no special 
damage there can be no satisfaction, and a verdict for nominal damages 
is not sustainable. Wherever the damages are merely nominal the 
defendant is entitled to a verdict (p). Where, therefore, the plaintiff in 
his declaration complained of the sale of his goods within five days, and 
proved that they were sold too soon, but there was no evidence to show 
that he had sustained any damage thereby, it was held that the judge 
ought to direct a verdict for the defendant [q). 

Of the keeping of the disti'eae as a security for the rent without exercising 
the statutory power of sale, — It has generally been considered that the 
words in the statute 2 Wm. & Mary, c. 5, “ shall and may lawfully sell,” 
mean that the landlord must give the statutory notice of the distress, 
and must proceed to appraise and sell, if the tenant does not replevy 
within the five days, or desire the landlord not to sell. If, however, the 
landlord should neglect to give notice of the distress, and to appraise and 
sell, but should content himself with keeping the goods in his hands, 
ho will not be liable«to an action for the detention or conversion of the 
chattels, unless the tenant can prove that he had gained a right to have 
the goods delivered up to him, and that he had sustained some special 
damage by the detention (r). The landlord has a lien iox his rent upon 
the things distrained, and has at common law a right to keep them as 
a pledge until his rent is paid (ante, p. 345), and he could only be made 
responsible for not selling in an action founded upon the statute. The 
landlord may, with the assent of the tenant, detain the things distrained, 
or convert them to his own use in satisfaction and discharge of the 
rent («). 

Liability of the distrainor to his own bailiff for directing him to make a 
wrongful distress — Indemnification of agents, — We have already seen that 
if a landlord employs a bailiff to make a distress on a tenant for rent 
alleged to be due from such tenant to the landlord, and it turns out that 
the landlord had no right to distrain, and the bailiff has to pay 
damages, fot; the unlawful distress in an action brought against him by 
such tenant, the bailiff may maintain an action against -the landlord for 
compensation (<). 


(p) Rodgers v. Parker^ 18 G. B. 112; 
25 Law, J., C. P.220. 

(a) Lucas v. Tarleion^ 8 H. d; N. 110 ; 
27 Law, J., Exch. 248. 

(r) West V. Nihhs, 4 G. B. 180. Glynn 


V. Thomas^ 11 Exeb. 870. Rodgers v. 
Parker, ]8 Cf. B. 112. 
t«) Jones V. Sawkins, 5 G. B. 142. 

(I) Rawlings v. SeU, 1 G. B. 059. 
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SECTION II. 

OF DISTRESS DAMAGE FEASANT. 

Seizure and impounding of animals and chattels damage feasant-^ Who 
may distrain things damage feasant. — Every occupier of land has a right to 
seize animals and chattels trespassing upon ahd doing damage to his 
land, and detain them until he is tendered or paid a fair compensation for 
the injury. The distress must be taken at the time the damage is done, 
for if the damage was done yesterday, and the distress taken to>day, that 
would be illegal (m). “ If, therefore, a man eoming to distrain beasts 

damage feasant sees the beasts on his ground, and the owner of the 
beasts, or his servants, chases them out before the distress be taken, 
though it be of purpose to prevent the distress, yet the owner of the 
soil cannot distrain them ; and if he doth, the owner of the cattle may 
rescue them, for the beasts must be damage feasant at the time of the 
distress. A man may, therefore, distrain cattle damage feasant in the 
night, for otherwise, perhaps, the cattle will be gone before he can take 
them.” 

If a man takes my cattle and puts them into the land of another 
man, the tenant of the land may take these cattle damage feasant, though 
I, who was the owner, was not privy to the cattle^s being damage feasant ; 
and he may keep them against me until he has obtained satisfaction of 
the damages.*' 

A commoner may justify the taking of the cattle of a stranger upon 
the land damage feasant. And if a man hath a right of common for ten 
cattle, and he puts in more, the surplusage above the ten may be distrained 
damage feasant. If many cattle are doing damage, a man cannot take 
one of them as a distress for the whole damage, but he may distrain one 
of them for its own damage, and bring an action of trespass for the 
damage done by the rest (a;). If cattle get out of the close before the 
party coming to distrain has got into it, they cannot be followed and 
distrained off the land (y). ' 

The lord may distrain in respect of injuries done to his soil, and 
to his hedges, fences, and trees, although he has no interest in the 
herbage (z). 

Of the right to distrain animals trespassing asid doing damage on unfenced 

(u) fTormer v. Biggil 2 €. & K. 81. (y) Clementv. Milner, S'Enp. 96. Wor^ 

Lindon v. Hooper, Cowp. 416. • mer v. Biggs, 2 Car. & Kirw. 33. 

(a?) Gilbert on Distress, 4tb edit. p. 22 ; (z) Hoskins v. BoM/is, 2 Wins. Saund. 

Go. Litt. 161 a. Bac. Abr. Distress, F. 827 a. 
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lands adjoining publick highways,— \i the owner of lands adjoining a high- 
way is bound by statute or prescription (ante, pp. 46, 47) to fence against 
the highway, and he neglects to do so, and cattle, whilst passing along the 
highway under the care of the owner or his servants, stray therefrom into 
the adjoining land, and do damage there, the owner of such adjoining 
land, who has brought the mischief on himself by neglecting to fence, has 
no right to distrain the cattle, unless they are abandoned and left there 
by the owner or his servants an unreasonable time. And if a man who 
has land adjoining a highway plants tempting green crops close adjoining 
the highway, and neglects to fence them off therefrom, so that cattle 
being driven along the publick thoroughfare are irresistibly invited to 
. trespass on the adjoining land through the operation of the tempting food 
upon their natural instincts (ante, p. 80), the owner of such adjoining 
land who has so neglected to fence has no right to distrain the tres- 
passing animals, unless the drovers who have charge of them fail in their 
duty in endeavouring to prevent them from trespassing and from con- 
tinuing on the adjoining land (a). If the owner of the cattle has 
intrusted them to be driven by incompetent boys, or has neglected to 
send a sufficient number of drovers, and is therefore in default himself, 
he will be responsible for the damage done by his trespassing cattle, 
although the owner of the land was bound to fence against the highway, 
and had neglected to do so (ante, pp. 142, 250). 

Whilst cattle are lawfully passing along a highway the owners of the 
cattle are, as we have seen, using the highway according to the dedication 
of the owner of the soil, and being there with his consent, they are 
occupying the highway; but if the cattle have strayed into the high road, 
and have passed therefrom into the adjoining close, they may be distrained 
there damage feasant, notwithstanding the owner of that close was bound 
to repair the fence between his close and the road, because the cattle 
were wrongfully on the road, and the owners were not occupying it so as 
to cast any obligation to repair the fence upon the distrainor, who is not 
bound to fence against trespassers (5). 

What things may he distrained damage feasant, — The right of the owner 
or occupier of land to seize and detain animals and chattels* trespassing 
upon and doing damage to his land (c) is restricted to such animals and 

chattels as are not in the actual possession and use, and under the 

personal care, of some human being. If a man rides upon my com I 

cannot take his horse damage feasant, for that would lead to a breach of 

• 

(a) Ooodiuyn v. Cheveley, 4 H. N. Wallis, 14 C. B. *2lS ; 23 Law, J., C. P, 

631; 28 Law, J., Exch. 208; 83 Law, 85; ante, pp. 141, 142. 

T. E. 284. • (c) Gilbert on Distress, 4th edit, p, 21, 

(5) Manch, Sheff, A Line, Bail, Co, v. ante, p. 355. 
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the peace (d); neither can I take a horse and cart away from a man who 
is actually driving it, nor a horse or a dog which a man is leading by a 
string, nor any animal which is under the immediate control of the 
owner (e). It is not enough, however, to exempt a dog from seizure 
damage feasant, to allege that the dog was in the possession and under 
the personal care of the plaintiff, for that may be so and yet the dog may 
be running about trespassing, and may not be under his immediate 
control. 

Where to a plea justifying the seizure of a dog damage feasant the 
plaintiff replied that the dog when taken was in the actual possession of 
the servant of the plaintiff, and was then under his personal care, and was 
being used by him, it was held that these allegations as applied to a dog 
were insufficient to establish such a possession and user as would exempt 
the dog from seizure. “ The allegations,” observes Patteson, J., “ would 
be satisfied by proof that the dog was within sound of the servant’s 
whistle, though the servant was out of sight” (/). 

Shocks of corn may be taken damage feasant. If turves lie upon a 
common, damage feasant, a commoner may distrain them, but he cannot 
bum them. A greyhound may bo distrained running after conies in a 
warren, and so may a ferret brought into a warren. If a man brings gins 
and nets through my warren I cannot take them out of his hand, but if 
men are rowing upon my water, and endeavouring with their nets to 
catch fish in my several piscary, I may take their oars and nets, and 
detain them as damage feasant, to stop their further fishing (gr). 

Distress hy railway companies of locomotive engines darmge feasant — All 
railway companies have a common-law right to distrain engines and 
carriages encumbering their railway and obstnicting the right of passage 
along the line ; and the provisions of the Bailway Clauses’ Consolidation 
Act, with respect to the introduction of engines upon the railway and the 
removal of improperly constructed engines, do not control or qualify this 
right, but give a cumulative remedy (A). 

Tender of mfficient amends rendering the distress tvrongfuL — If the lord 
or his bailiff comes to distrain beasts damage feasant, and before the 
distress the owner of the beasts tenders sufficient amends, and the dis- 
trainor refuses it, the latter becomes a wrongdoer if he then distrains. 
Tender before the distress makes the distress tortious. Tender after the 
distress makes the detainer and not the taking ivrongful. 

The hazard of the sufficiency of the tender rests upon the wrongdoer, 

(d) 0 Vin. Abr. 121; Distress, A, (y) Bac. Abr. Distress, F. ' 

pL 4. (^0 Amhergaie, dc. Rail, Co. v. Mid. 

(e) Field v. Adames, 12 Ad. E. 640. Rail. Co., 2 Ell. & Bl. 793. 

(/) Bunch V. Kennington, 1 Q. B. 680. 
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whose cattle have trespassed, and not upon the party who has suffered by 
the trespass. If the latter, therefore, demands an exorbitant sum for 
compensation, that will not dispense with the necessity of a tender of a 
properv.compensation, and will not relieve the owner of the trespassing 
cattle from the obligation of estimating and tendering at his own risk the 
proper amount of damage (i), for Ke, being the original wrongdoer, by 
suffering his cattle to trespass, is bound to tender the sum which he 
maintains to be sufficient, before he is in a position to complain of the 
exorbitant amount of compensation claimed. If he has tendered a 
sufficient sum before distress made, his remedy would be by replevin or 
action for a trespass^ and if after the distress, but before impounding, an 
action for the unlawful detention of the things taken ()b). 

The statute 2 W. & M. c. 5, which enables landlords to sell things 
distrained for rent, does not extend to distresses damage feasant. 
Consequently they remain as they were at common law, mere pledges, 
and the sale of them will make the party distraining a trespasser db 
initio^ unless the sale was necessary to cover the expense of finding food 
for the animals distrained, and can be justified under the stat. 5 & 6 Wm. 4, 
c. 59. 

Sale of impounded cattle and animals to defray the cost of their food,— 
By the stat. 5 & G Wm. 4,c. 59, it is enacted, that every person who shall 
impound or confine cattle or animals in any common pound or inclosed 
place shall provide them with food, and be at liberty, after the expiration 
of seven clear days from the time of impounding the same, to sell any 
such animals openly in the publick market, after having given three days* 
publick printed notice thereof, and apply the produce of the sale in 
discharge of the value of such food and nourishment and the expenses of 
the sale, rendering the overplus to the owner of the animals. Where 
several beasts have been distrained and impounded damage feasant, the 
distrainor cannot justify the sale of each beast individually in discharge 
of the cost of its food and the expenses. Parties availing themselves of 
the statute must show that it was necessary to sell the number they did 
sell, or that they sold one, and that it did not produce enough, and then 
that they sold more. “ The power is measured by the necessity of the 
case, and if the distrainor is obliged to keep the distress for an indefinite 
period, there is nothing to prevent him from selling from time to time 
to defray the expenses (/). 

By the Roman law, he who took the cattle of another person feeding 
in his ground, or doing any other damage, was responsible for any violence 

(t) ChiUiver v. Cosens, 1 C. B. 705. (1) Layton v. Hurry ^ 8 Q. B. 810 ; 15 

(A) Olynn v. Tkomaa, 11 £xch. 870 ; Law, J., Q. B. fU/i, 

25 Law, J., Exch. 128. 
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doing hurt to the cattle, or for driving them in any other manner than he 
would his own ; and if ho caused any damage to the cattle, he was hound 
to make it good (m). 

Duties and responsibilitiea of pounddceepers . — It has been held, that if an 
officer charged with the performance of certain publick duties does that 
which belongs to his office, and intermeddles no further, he shall not bo 
liable for any precedent tortious act of which he could know nothing. A 
pound-keeper, therefore, who only does the duty of his office by impounding 
things brought to him, docs not by detaining them in the pound render 
himself responsible for the unlawfulness of the distress. The pound- 
keeper is bound to take and keep whatever is brought to him, at the 
peril of the person who brings it, without any judgment, direction, 
examination, or warrant; and if the things have been wrongfully taken, 
the person bringing them to the pound, and not the pound-keeper, is 
responsible for the wrong. “ It would be terrible,” observes Ld. Mansfield, 
“ if a pound-keeper were liable to an action for refusing to take cattle in, 
and were also liable to another action for not letting them go ” (n). 


SECTION III. 

OP THE REMEDY BY REPLEVIN AND BY ACTION FOR UNLAWFUL AND EXCESSIVE 
DISTRESSES AND SALE OF THINGS DISTRAINED. 

Replevin of things distrained ,— the common law, whenever the goods 
of one man had been wrongfully distrained by another (not being a sheriff 
or his officer actii\g in execution-of the process of a superior court), and 
the party oiit of whose possession the goods had been taken wished to 
have them^ restored to him, and to try the lawfulness of the seizure, he 
might get back his goods by giving security to the sheriff of the county 
to prosecute an action with success, and make out the injustice of the 
taking. The proceeding by which this was accomplished was called a 
replevin, or the getting back of a chattel taken and detained as a pledge 
'or security, by substituting another pledge in the place of the thing 
taken (o). 

The authorities all lay it down that replevin can only be maintained 

(m) Domat, liv. 2, tit. 8, s. 2, § 0. (o) Co. Litt. 145 b. ; Spelman, Gloss, 

(n) Bodkin v. PoweUf Cowp. 478. 485 ; Gilbert on BeplevinSk 
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where goods are taken by one man put of the possession of another; not 
where they have been delivered upon a contract ; and this is clear upon 
the form of pleading, which always is, that the defendant “took and 
detained** the goods, the plea to. which allegation is non c^it (p). 
Replevin does not lie* for goods which were taken abroad, but are detained 
here ( 9 ), as the object of the proceeding is to restore the possession as it 
was before the taking. 

The writ of replevin, observes Lord Redisdale, “ is merely meant to 
apply to the case where A takes goods wrongfully from B, and B applies 
to have them redelivered to him upon giving security, until it shall appear 
whether A has taken them rightfully. But if A be in possession of 
goods and B claims a property, this is not the writ to try that right ** (r). 
Where therefore a bailee, who had the lawful possession of chattels by 
delivery from the owner, placed the chattels in the hands of the defendant, 
who set up a lien upon them, and the plaintiff proceeded to replevy the r 
goods and bring an action of replevin, it was held that he had mistakened 
his remedy and could not proceed by replevin, but should have proved 
his prior right in an action for detaining, or for wrongfully converting 
the chattels. “ The whole proceeding of replevin at common law,’* 
observes Coleridge, J., “ is distinguished from that in trespass, in this, 
amongst other 4ihings, that while the latter is intended to procure a 
compensation in damages for goods wrongfully taken out of the actual 
or constructive possession of the plaintiff, the object of the former is to 
procure a restitution of the goods themselves, and this it effeets by a 
preliminary ex-parte interference by the officers of the law with the 
possession. This being done, the action of replevin, apart from the 
replevin itself, is again distinguished from the action of trespass by this, 
that at the time or declaring the supposed wrongful possession has been 
put an end to, and the litigation proceeds for the purpose of- deciding 
whether he, who by the supposition was originally possessed, and out of 
whose possession the goods were originally taken, and to whom they 
have been restored, ought to retain tliat possession, or whether it ought to 
be restored to the defendant.** 

As a general rule, it is thought just that a party in the peaceable 
possession of goods should remain undisturbed, either by the parties 
claiming adversely or by the officers df the law, until the right be 
determined and the possession shown to be unlawful. But where, either 
by distress or merely by a strong hand, the peaceable possession has been 
disturbed, an exceptional case arises; and it is thought just that even 

{py OaUoway v. Bird, 4 Bing. 301. (g) Nightingale v. Adam, 1 Shower, 91. 

(r) WiUom in re, 1 Sch. & Lef. 820 n. 
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before any determination of the right the law should interpose to replace 
the parties in the condition in which they were before the act done, 
security being taken that the right shall be tried, and the goods be 
forthcoming to abide the decision ( 5 ). 

The proceedings in replevin were formerly originated by a writ sued out 
of the High Court of Chancery, by the party whose goods had been taken, 
and directed to the sheriff of the county, commanding him to replevy the 
goods and to do justice in<*the matter. But the statute of Marlbridge 
(52 Hen. 3, c. 21), authorised the sheriff to replevy on his own authority, 
and without any suit in replevin, on complaint being made to him of the 
wrongful taking, and the requisite sureties and pledges being tendered (^). 
The recent statute, 19 <Ss 20 Viet. c. 108, for amending the acts relating 
to the county courts, enacts (s. 63) that the powers and responsibilities 
of the sheriff with respect to replevins shall thenceforth cease; and the 
registrar of the county court of the district in which any distress subject 
to replevin is taken is empowered to approve of replevin bonds, and to 
grant replevin's on security being given (ss. 65, 66), and to issue all 
necessary process in relation thereto to be executed by the high bailiff. 

Replevin in the county court — If the replevisor wishes to proceed in the 
county court, he must give security, to be approved of by the registrar, 
for the rent or damage in respect of which the distress was made and the 
costs in the county court, and must bind himself with sureties to 
commence an action of replevin against the distrainor in the county court 
of the district within which the distress was taken within one month from 
the date of ‘the security, and to prosecute such action with effect and 
without delay, and to make a return of the goods, if a return thereof shall 
be adjudged. 

The action of replevin in the county court may be removed by 
certiorari into the superior court by the defendant, on security being given 
by him to the master conditioned to defend the action with effect, and to 
prove that the defendant had good ground for believing that title, <&c. 
was in question, or that the rent or damage in respect of which the 
distress was taken exceeded 20Z. An appeal from the decision of the 
county court is allowed where the amount of the rent or damage exceeds 
20/., and in all actions where the parties have agreed to the jurisdiction. 

Bcplevin cannot be joined with any other form of action in the county 
court (m). 

R^levin in the superior courts , — The action of replevin may be 
commenced in any superior court, in the form applicable to personal 

(s) Mennie v. BUke, 6 Ell. & Bl. 851 ; slat. 1 . 

25 Law, J., Q. B. 401. (u) Mungean v. Wheateleg, 6 Ezeb. 

(0 See the stat. West. 2, 13 Ed. 1, 88. 
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actions therein, on proper security being given for the rent or damage in 
respect of which the distress has been made, and the probable costs of 
the cause in a superior court. The replevisor must also give security, 
binding himself with sureties to commence the action in the superior 
court against the distrainor within one week, to prosecute such action 
with effect and without delay, and unless judgment be obtained by 
default, to prove that he had good ground for believing either that title, 
&c. was in question, or that the rent or damage exceeded 20/., and to 
make return of the goods if a return thereof should be adjudged. 

Actions for unlawfully selling impounded animals and cattle. — By 5 & 6 
Wm. 4, c. 59, s. 4, authorising parties who have impounded cattle to 
provide food for them, and sell them to obtain money to dcfray-the cost 
of their food, it is enacted (s. 19), that all actions brought against any 
person for anything done in pursuance or under the authority of the act, 
shall be commenced within a month after the fact committed, and be 
tried in the county or place where the cause of action arose, and notice in 
writing of the action and of the cause thereof shall be given fourteen clear 
days before the commencement of the action ; and the defendant in the 
action may plead the general issue, and give any matter or thing in 
evidence thereupon ; and if the cause of action a{q)ears to arise in respect 
of anything done in pursuance of the act, or if the requirements of the 
act have not been complied with, or if tender of sufficient amends has 
been made before action, or if a sufficient sum of money has been paid 
into court after action by or on behalf of the defendant, the jury are to 
find a verdict for the defendant. 

To enable a party to avail himself of the protecting clause of this Act 
of Parliament, it must be shown that the cattle or animals had been 
impounded by the defendant in the intendea exercise of a right to distrain, 
and that he either had the right or at least some colour for thinking 
that he had (a;). 

Of actions for unlawful and excessive distresses. — If a landlord has 
distrained for rent, no rent being in arrear or due, the proper remedy 
is by action upon the statute for double the value of the things distrained 
(ante, p. 363). If the landlord has distrained for more rent than is due, 
and the tenant has tendered the amount due before the distress made, his 
remedy, if a distress is afterwards made, would be either by replevin, or an 
action for a trespass, or for the wrongful seizure and conversion of the 
things distrained. If the tender is made after the distress, an action 
would be maintainable for the detention of the property (y). The mere 

(a?) Machell v. JRJZIm, 1 C. & K. 685. Olynn v. Thomas, 11 Exch. 878; ante, 

(y) (^dliver v. Cosens, 1 C. B. 788. p. 367. 
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retaining by the landlord of the goods distrained after the tenant has 
gained a . right to have them delivered up to him vrill not render the 
landlord liable to an action for a trespass. A landlord, therefore, who 
refuses a proper tender, is not to be regarded as a trespasser merely by 
reason of his non-fcazance in failing to deliver up the distress, he being 
required so to do, but his refusal may amount to evidence of a 
conversion (z). 

If a landlord makes a second distress for the same rent when he might 
have taken sufficient at first, he is liable to an action for the wrongful 
conversion of the things seized under the second distress (a). 

Parties to he made plaintiffs. — A person from whose possession goods 
and chattels have been taken is entitled to replevy them, and try the 
lawfulness of the taking. Thus, he who hath the goods of another 
pledged to him, or who hath the cattle of another to manure his land, 
has a sufficient property to maintain replevin (&). If the cattle of s^feme 
sole be taken, and afterwards, she marry, the husband alone must bring 
the action, for the cattle rest exclusively in the husband by the marriage ; 
but if the goods taken are those which the feme has as an executrix, she 
may join with her husband in the replevin (c). 

An action for an excessive distress may bo brought by a lodger or 
under-tenant whose goods have been taken, as well as by the lessee 
himself (d). 

Parties to he made defendants — Liability of distrainors for ike unlawful 
acts of their bailiffs — Mojster and servant, — We have seen that a master is 
liable where his servant causes injury by doing a lawful act for his master 
negligently (ante, pp. 256, 257), but not where he wilfully does an illegal 
act, not authorised by his master. Therefore, if a servant, authorised 
merely to distrain cattle damage feasant, drives cattle from the highway 
into his master's close, and there distrains them, the master mil not be 
responsible for the wrongful act (e). Where a landlord authorised his 
bailiff to distrain for rent due to him from his farm-tenant, and the bailiff 
by mistake distrained the cattle of another person beyond the boundary of 
the farm, and sold them, and paid over the money he received for them to 
the landlord, it was held that the landlord was not responsible for the 
trespass, unless he received the money knowing of the wrongful seizure, 

{z). WeztY, Nihh$^ 4 C. B. 172. Bail v. MeUor, 10 Law, J., Exch. 270; 

(a) Bawsm v. Oropp^ 1 C. B. 061. And see Luther as to parties to actions 

(b) Go.Litt. 140; Winch, 26 ; Bac. Abr. for the unlawful seizure and conversion, 

Beplbvin, F. Or. and unlawful detention of chattels, ante, 

(c) Sid. 172 ; Bro. Bor. & Feme, pi. pp. 220-224, 266, 200-202. 

85 ; 2 Lev. 107. Serres v. jDod, 2 N. (e) Lyons v. Martin, 8 Ad. & E. 612 ; 

406. ante. p. 160. 

(d) Fisher v. Alyar, 2 0. & F. 374. 
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or unless he meant to adopt the act of the bailiff at all hazards (/). But 
if the landlord has appointed an inexperienced, insolvent, or incompetent 
bailiff, or has neglected to famish him with proper instructions, he will 
be responsible in damages in an action for negligence (ante, p. 241). 
And every landlord who gives a broker a general authority to distrain is 
responsible if the broker exceeds his authority, by distraining things 
which are not distrainable (^), or sells goods without having them duly 
appraised (h); but a landlord who does not personally interfere in making 
a distress is not liable for the neglect of the broker in not delivering a 
copy of the charges, &c., pursuant to the statute (i). 

All persons who aid, or counsel, or direct, cr join in a trespass, are 
joint-trespassers, but one partner cannot drag another into a trespass 
without his previous consent, or without his subsequent concurrence. 
Where, therefore, one of several partners signed a distress-warrant in his 
own name on behalf of the firm, it was held that this was no proof that 
the distress was authorised by the firm, so as to render the other partners 
responsible for it. It must be shown, either by evidence before the trans- 
action that they all joined in ordering the distress, or by evidence after- 
wards that they concurred in and received the benefit of it (k). 

Declarations in replevin simply set forth that in a certaiif dwelling- 
house, or in a certain close or common, in a certain named parish and 
county, the defendant took certain cattle or goods and chattels of the 
plaintiff (describing them), and that the plaintiff unjustly detains them 
against sureties and pledge until, &c. claiming damages. 

Declarations for a wrongful seizure of goods not distrainable, — If beasts 
of the plough or the tools of a man’s trade have been wrongfully dis- 
trained, there being other goods of sufficient value on the demised 
premises to satisfy the rent, the ordinary declaration for a trespass in 
seizing and^taking away the plaintiff’s chattels correctly describes the 
true cause of action (Z). 

Declarations for an excessive distress usually set forth the tenancy 
betureen the plaintiff and defendant, the amount of rent payable, the levy 
of the distress for certain arrears of rent, and the amount of such arrears, 
averring that onerhalf or one-third part, as the case may be, of the goods 
so distrained would have been of sufficient value to 4iave satisfied the 
arrears of rent, and the costs and charges of the distress and of the 
appraisement and sale thereof, and that the defendant theHby took an 

(/) Lewis V. Bead, 13 M. & W, 837. (t) HaH v. Leach, 1 M. & W. 560. 

Freeman v. Bosher, 13 Q. B. 780. (k) Petrie v. Lamont, Car. M. 96 ; 

(y) Gauntlett v. King, 3 0. B., N. S. 59. ante, pp. 159, 22di 

(A) Hascler v. Le Maine, 7th Week. (Z) Margatt v. Nias, 28 Law, J., Q. B. 

Rep. C. P. 14. 146; 5 Jur. Q. B., N. S. 198. 
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excessive and unreasonable distress for the said arrears of rent, contrary 
to the form of the statute in that behalf made; claiming a certain specified 
sum as damages. 

Selling under value is a distinct ground of complaint, and ought to be 
distinctly stated on the face of the declaration if the plaintiff means to 
rely upon it (m). A plaintiff cannot, therefore, under the common count 
for an excessive distress, show that the defendant had distrained for and 
sold goods exceeding the rent due, and a count for such a cause of action 
will not be allowed to be added at the trial, where it does not appear to 
have been a matter in dispute between the parties at the commencement 
of the action (n). 

Declarations for a second distress for the same rent (&Titey p. 366 ) should 
show that the defendant took and distrained the goods of the plaintiff for 
rent then alleged to be due to him in respect of certain premises.^ in the 
occupation of the plaintiff, that the goods then on the premises were more 
than sufficient in value to have satisfied the whole of the rent then due, 
and the costs and charges attending the distress and sale of the goods 
distrained, but that the defendant, nevertheless, wrongfully made a second 
distress on the goods and chattels of the plaintiff on the said premises for 
the same ftnt, which ought to have been satisfied under the first distress, 
and wrongfully converted and disposed of the said last-mentioned chattels 
to his own use, whereby the plaintiff was injured in his credit and circum- 
stances, &c. (o). 

Declarations for distraining and selling goods where no rent was dwe, and 
to recover double value, after setting forth the tenancy between the plaintiff 
and the defendant, the rent payable by the plaintiff to the defendant, the 
wrongful seizure upon the demised premises of certain specified goods and 
chattels of the plaintiff, of a certain specified value, by way of a distress 
for certain named arrears of rent then pretended by the defendant to be 
due from the plaintiff to the defendant by virtue of the said demise, 
proceeds to aver a wrongful sale of the said goods and chattels, showing 
that at the time of the making of the said distress and sale no rent was 
due to the defendant in respect of the demised premises. Tlie plaintiff 
should then claim a certain specified sum, as double the value of the 
goods distrainedj^ccording to the statute in that behalf made and 
provided. 

Declarations for distraining and selling goods without notice of distress, or 
without appraisement, or for not selling for the best price, — A gQod cause of 
action may bo shown by a declaration which alleges that the defendant 


27Law,J., Exch. 346. 

(o) Smith Y. Goodwin, 4 B. 4: Ad. 413. 


(m) Thompson v. Wood, 4 Q. B. 408. 
(ft) Lucas V. Tarlcton, 3 H. & N. 1 16 ; 
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wrongfully seized divers goods and chattels of the plaintiff (enumerating 
them), of a certain specified value, then being upon certain premises of 
the defendant, as and for a distress for rent claimed by the defendant to 
be in arrear and due from the plaintiff to the defendant for the said 
premises, and afterwards wrongfully sold the said goods and chattels, 
without having given to the plaintiff a notice of the said distress and of 
the cause of taking the same, or left such notice at the chief mansion- 
house, or other most notorious place on the said premises; — or wrongfully 
soH the said goods and chattels, without causing them to be duly 
appraised by two sworn appraisers (p); — or wrongfully sold the said goods 
and chattels for much less than the best price that could be gotten for 
them, had they been sold with reasonable care and diligence. 

Pleas in replevin — Non cepit — Pleas in replevin are generally either 
pleas in bar, or in justification, or by way of cognizance, or by way of 
avowry. The defendant may either avow or justify, at his election. The 
general issue in replevin is non cepit, and this may be pleaded by one of 
several defendants. It is a simple traverse of the allegation in the 
declaration in replevin of the taking of the chattels, and merely 
alleges that the defendant did not take the cattle or the. goods and 
chattels in the declaration mentioned. This is the proper plea when the 
defendant denies that he was the party distraining, or that he distrained 
in the place described in the declaration. If the defendant wishes to 
dispute the plaintiff’s property in the goods, he must plead a plea 
specially alleging that the goods and chattels in the declaration mentioned 
were, at the said time when, &c., the property of the defendant, or of some 
named third party, and not the property of the plaintiff {q). 

Under a plea of non cepit in an action of replevin the defendant may, 
under the Municipal Corporations Act, show that he was a constable 
appointed for a borough, and took the goods within the county wherein 
the borough is situate, but without the borough, on a charge that they 
had been stolen (r). ^ 

Avowries in replevin, — By 11 Geo. 2, c. 19, s. 22, it is enacted, that all 
defendants in replevin may avow or make cognisance generally that the 
plaintiff or other tenant of the lands and tenements whereon a distress 
was made enjoyed the same under a grant or demise a^ppeh a certain rent 
during the time wherein the rent distrained for incurred, which rent was 
then due, and still remains due, without further setting forth the grant, 
tenure, demise, or title of such landlord or landlords, lessor or lessors, 
owner or owners of such manor. 

(p) Biahop v. Bryanlt 6 C. & P. 484. (r) MeUor v. Leather, 1 Ell. & Bl. 619 ; 

(jr) Com. Dig. PLEADEn, 3 K. 11. 6 4^ 0 Wm. 4, o. 76, s. 76 ; post, ch. 1 1, 

Dover v. BawUwja^ 2 Mood. & Rob. 544. . s. 1. 
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The common avowry or cognizance should show 'that the tenancy 
continued up to the time of the making of the distress (a). If the 
tenancy was determined at 'the time of the distress, but the tenant still 
continued in possession, and the distress was founded on 8 Anne, c. 14 
(ante, p. 849), the avowry should be based on that statute. After setting 
forth the tenancy, the amount of rent in arrear, the time when it became 
due, (&c. (t)j the avowry or cognizance avows generally that the defendant 
took the cattle, goods, and chattels in the *close in the declaration men- 
tioned, as and for a distress for the rent due and in arrear, or that he 
took them as bailiff of the landlord. The landlord who authorized the 
distress and the bailiff who seized by his directions may both join in 
making the common avowry and cognizance. 

The general form of avowry, authorized by 11 Geo. 2, c. 19, s. 22, 
applies to rents only; but penalties for breaches of covenants respecting 
the cultivation of the demised premises granted by deed to be levied by 
distress may be treated as a rent (u). 

A cognizance by a defendant, as bailiff of an executor, for rent due to 
the testator is supported by proof of a distress by him in the name of the 
testator, and by his direction, but after his death, such distress, though 
made before probate, having been afterwards adopted and ratified by the 
executor (x), 

Avotvries for double rent, under the statute 11 Geo. 2, c. 19, s. 18 
(ante, p. 383), should show the nature of the tenancy: that the tenant 
had power to determine it by giving notice to quit; that he did give 
notice to quit at a time mentioned in such notice, that the tenancy became 
thereby determined; that the defendant did not deliver up possession at 
the time mentioned in such notice, and then became liable to pay double 
the rent which ho would otherwise have paid; that a certain specified 
sum, being half a year, or three quarters of a year, of such double rent, 
became due, and tliat the plaintiff took the goods in the declaration 
mentioned as and for a distress for such rent (y). 

Avowries by joint-tenants j coparceners^ and teruints-in-common, — We have 
seen that any one of several coparceners and co-heirs in gavelkind who 
has levied a distress may avow and justify the distress in his own right, 
and make conuz^pBO as the bailiff, of the others, without averring or 
proving any express authority from them to distrain (ante, p. 351). If 
the distress is made by a bailiff or agent on behalf of all, all must join in 
the avowry and conuzance (z). Tenants-in-common, on the other hand, 

(a) 'Williams v. Siivertf 9 Q. B. 14. 310. 

(/) Moskruge v. Caddy, 7 Exch. 840. > (y) Hvmberstone v. Dubois^ 10 M. 

(a) FoUm V. Forrest, 11 Q. B. 067. 765. 

{x) Whitehead v. Taylor, 10 Ad. & E. {z) Stednmn v. Boies, 1 Salk. 889. 
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must avow the taking of the distress in respect of their sereral shares. 
Thus, if three tenants-in-common distrain thirty beasts, one of them must 
avow for ten, the other for ten, and the third for ten more (a). But one 
of several tenants-in-common may, as we have seen, distrain and avow for 
his own share of the rent (ante, p. 351). 

Pleas in bar to an avowry — Non tenuit — Riens in arrers . — The plaintiff 
may, by a plea in bar, deny generally all the allegations contained in the 
avowry (b), unless he is compelled by a judge’s order, under the proviSons 
of the Common Law Procedure Act, to traverse separately the tenancy, 
the fact of the rent being in arrear, or the authority to distrain. The plea 
of non tenuit is a traverse of the demise stated in the avowry. It alleges 
that the plaintiff did not hold the said messuage or tenement, land and 
premises, under the alleged demise thereof iii the avowry mentioned. 
Under this plea it may bo shown that the tenure alleged in the avowry 
was extinguished and put an end to before the time of the distress, either 
by twenty years’ adverse possession under the statute of limitations (c), or 
by a transfer of the landlord’s reversionary estate to an assignee or 
mortgagee who has demanded the rent (ef). 

The plea of riens in arrerc simply alleges that no part of the rent 
alleged in the avowry to be in arrear was in arrear. Under this plea 
payments made to a ground landlord, or other incumbrancer having claims 
paramount to the claim of the immediate landlord making the distress^ 
may be given in evidence in reduction .of the rent, as such payments are 
always presumed to be authorised by the landlord, he being obliged to 
protect the tenant from them, and are treated as payments of rent by the 
tenant (e). But payments which are not a direct charge upon the 
demised premises cannot be given in evidence in satisfaction and discharge, 
of the rent, unless they were directed or sanctioned by the landlord (/). 
The meaning of the plea of riens in arrerc is, that the plaintiff at 
the time of the distress was in arrear to nobody; and if he has not paid 
anybody, he cannot, under this plea, contest the defendant’s right to 
the rent ( 19 ^). 

Payment of nwney into goods have been taken in closes A 

and B, and the defendant can justify as to part of the taking in A, but 
not as to the taking in B, as, for instance, if B (as jUot part of the 
demised premises, the defendant may give up the case wholly as to B, by 
paying money into court in respect of the goods there taken, and partially 


(а) Litt. sec. 314-317. Philpoit y. 
Dohbinson, 3 M. & P. 320. 

(б) Trent v. Hunt, 9 Exch. 20. 

(c) JDe Beauvoir v. Owen^ 6 Exch. 177. 

(d) JUieeUr v. Bra/McenSe^ 5 Q. B. 379. 


(e) Jones v. Morrie^ 8 Exch. 740. 

(/) Davies v. Stacey, 12 Ad. E. All. 
iy) Wightman, J., Wheeler v. Brans- 
combe, 6 Q. B. 879. 
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RS to A, by paying in respect of those which he does not propose to justify 
the taking, and making avowry as to the residue (h). 

Of the plea of Not guilty “ by statute'^ in tuitions of trespass^ or upon the 
case for an unlawful distress* — By the statute 11 Geo. 2, c. 19, s. 21, it is 
enacted^ that in all actions of trespass, or upon the case against persons 
entitled to rents’ or services, their bailiffs or other persons, relating to any 
entry upon premises chargeable with such rents or services, or to any 
distress or seizure thereupon, it shall be ’lawful for the defendants to 
plead the general issue, and give the special matter in evidence, inserting 
in the margin of the plea the words “by statute” (f). Under the plea 
of Not guilty “ by statute,” therefore, the defendant may give in evidence 
that he entered the plaintiff *s house under a warrant of distress for rent, 
and was forcibly turned out of possession, and that he thereupon re- 
entered, and broke open the door of the house, in order to seize the 
plaintiff’s goods. Everything which he might lawfully do in order to 
make the distress is admissible in evidence under this plea (A;). The plea 
puts in issue not only the matter of justification but the tenancy and 
ownership of the goods (/). 

A plea of justification of trespass on the ground that the plaintiff had 
a right to distrain, must show that the plaintiff had such an estate and 
interest in the premises as. would entitle him to distrain (m), or that he 
had some express authority or license to distrain. The common avowry 
of a distress for rent does not set out title, because the statute 11 Geo. 2, 
c. 19, s. 22, gives a statutory form, and therefore a lawful demise is 
implied, but that statute is confined to actions for replevin. 

Pleas justifying an entry upon the plaintiff's land for the pmpose of 
distraining goods fraudulently removed there by the defendants tenant to avoid 
a distr^s, should set forth the fact of the tenancy, of rent being in arrear, 
and of the fraudulent removal of the goods by the tenant from the house 
demised to hiih by the defendant, in order to prevent the defendant from 
distraining tha goods, and the deposit of the goods in the plaintiff’s house 
with his privity and consent, and should then go on to justify the 
entering the house in order to seize the goods under the provisions and in 
the mode prescribed by the statute 11 Geo. 2, c. 19, s. 1 (n). 

Pleas justifying the seizure of animals on the ground that they wen'e taken 


(A) Lnmhert v. Hepwotth, 2 Q. 6. 729; 
8 4 Wm. 4, 0 . 42, s. 21. As to pay. 

meft into court generally, see post, 
ch. 20. 

(i) Heg. Oen. Hil. Term, 16 Yiot. B. 
21 ; 1 Ell. <2 Bl. App. Izxxiii. 

(k) BagUton v. Outteridge^ 11 M. &W. 
469. 


. (0 WilliarM v; Jones, 11 Ad. <fc E. 648 ; 
and see post, ch. 20. 

(m) Pinlorn v. Souster, 8 Exch. 138. 

(n) See the forms in Norman v. Wes- 
comhe^ 2 M. & W. .049. Rich v, Woollejf, 
7 Bing. 631. Bowler v. Nicholson, 12 A^ 
& £. 841. 
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damage feasant^ should set forth the defendant's possession of a close or of 
land whereon certain cattle of the plaintiff were . trespassing and doing 
damage, and that the defendant l^ereupon took the cattle by way of a 
distress for the damage, and drove them to a common pound and there 
impounded them, and that this act of the defendant is the injury 
complained of by the plaintiff in his declaration (o). If the plaintiff^s 
cattle strayed from a highroad into the defendant’s close, through the 
defendant’s neglect to repair fences, which he was bound by statute or 
prescription to repair, this must be replied specially by a replication, 
alleging that the cattle were lawfully using the highway ; that it was the 
duty of the defendant to have fenced against the highway, and that he 
neglected so to do (p). 

Pieas of a recovei'y of the goods in an action of replevin, — A plea by the 
defendant, setting forth that the plaintiff commenced and prosecuted an 
action against the defendant in the county court of the district within 
which the distress was taken, and obtained the judgment of the court for 
the return of the goods, and has recovered his go(»ds and damages for the 
taking and detaining them, is a good plea in bar to an action for an 
excessive distress, as it shows that the plaintiff has already had his 
remedy {q). 

Evidence at the trial — Proof on the part of the plaintiff — Proof of the 
distress, — In order to establish the fact of a distress having been made by 
the defendant upon the goods and chattels of the plaintiff, it is not 
necessary to prove an actual seizure of the plaintiff’s goods. If the 
landlord’s agent goes upon the plaintiff's premises, and declares that he 
has come to distrain for rent, and that nothing shall be removed, this, as 
we have seen, is evidence of the making of a distress, though no single 
article is touched by such agent (ante, p. 861). Where a warehouse- 
keeper or Ipdging-house-keeper refused to let the goods and chattels 
of his tenant or lodger be removed until rent claimed by him to be due 
was paid, this was held to be evidence of the making of a distress (ante, 
p. 862). Where the defendant's broker appeared upon the plaintiff’s 
premises, and said, “ Unless you pay me 2U. for rent and three guineas 
for expenses, I shall take your goods,” and the plaintiff paid the money, it 
was held that it did not lie in the defendant’s mouth after receiving the 
money to say there was no distress (r). 

Proof of no rent being due and of unlawful and exceeswe distreeBes.—li 
the plaintiff sues the defendant on the statute for distraining when no 
rent was due, he must prove that he held the land on which the distress 

(o) Bond V. DowntQn^ 2 Ad. & E. 26. post, ch. 20. 

• (p) Qoodwyny, CAmfey.AH. <fcN.631. (r) Hutchins v. Scott, 2 M. & W. 811, 

Iq) Phillips V. Berryman, 3 Dong. 288 ; 
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Was taken as tenant to the defendant, and must in general produce and 
prove the lease, if he holds under a written demise. If the lease is in the 
hands of the landlord, he should give the latter notice to produce it (5), 
he should then prove the amount of the rent, the period at which it 
became payable, and that it had been paid to and received by the landlord 
or his authorized agent, at the time of the levy of the distress. If the 
plaintiff complains of the wrongful seizure of goods not distrainable, he 
must prove the nature and character of the goods seized, and that they were 
privileged from distress (ante, pp. 353-366), and it is for the defendant 
to show any circumstances rendering the distress in the particular instance 
lawful, such as that there were no other distrainable goods on the demised 
premises sufficient to satisfy the rent (ante, p. 354). • If the plaintiff com- 
plains of an excessive distress, he must prove the tenancy ; the amount 
of rent payable to the defendant; the value of the goods distrained, and that 
some actual or special damage has been sustained from the defendant’s 
having distrained and taken an unreasonable quantity of the plaintiff’s 
goods. It is not, as we have seen, for every trifling excess that an action 
is maintainable for an excessive distress. It must be disproportionate to 
some considerable extent (ante, p. 363),* and must bo productive of actual 
loss or damage to the plaintiff (t). 

If the ground of action is that the defendant distrained for more 
rent than was really due, the plaintiff must prove that he tendered to the 
defendant the sura really due, with enough to cover the lawful charges of 
the distress (m), op that the defendant sold the things distrained, and 
realized by the sale of them more than was sufficient to satisfy the rent 
really due with the costs of the distress (x). 

Proof of material avennenta in the declaration, — The statement in a 
declaration for an unlawful distress of the name of the party to whom the 
rent distrained for is due, is material, and must be proved as laid (y). 
But it is not necessary to prove the precise amount of rent alleged in the 
declaration to be due (z). 

Proof that the deferent ordered or authorized the distress, — In order to 
prove that the distress was made by the order or authority of the 
defendant, the warrant should, if the distress was authorized by warrant 
in writing, be produced and proved, or a notice to produce it should be 
given to let in secondary evidence of it; but it is not necessary, as we have 
seen, to prove the warrant in order to fix the defendant as the author of 

(») Post, ch. 20. {x) Tancred v. Leyland, 16 Q. B. 680. 

it) Lucas y, Tarleton, 3 H. & N. 120 ; French v. PhiUips, 1 H. & N. 667. 

27Baw, J.,Exob.246. PiggoUy, BirtUs, {y) Ireland v. Johnson, 1 Bing. N. C. 
1M.&W.460. 100. 

Glynn v. Thomas^ 11 Each, 878; (z) Owinnett y, Phillips, 3 T. R. 648.* 

26 Law, J ., Exch. 125. 8eUs v. Hoare, 8 Moore, 454. 
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the unlawful proceeding. His conduct, and acts, and admissions in the 
matter are evidence against him, although he has clothed his agent with 
an authority in writing. If he has received the money realized by the 
distress (ante, p. 380), or has personally interfered with the impounding 
or sale of the goods, or has ratified and adopted the act of the broker 
levying the distress, these circumstances are admissible in evidence 
against him, to show that he ordered or authorized the distress (ante, 
p. 381). 

We have already seen that a warrant from a landlord to a bailiff to 
distrain the goods of A, does not render the landlord responsible for a 
wrongful seizure by the bailiff on the adjoining land of B of the goods of 
B, and that a landlord’s warrant to distrain chattels does not render the 
landlord responsible for a wrongful seizure of fixtures, as in neither of 
these cases has the landlord given any authority for the doing of the 
wrongful act (ante, pp. 380, 381). 

When proof of special damage is necessary to enable a tenant to maintain 
an action against his landlord for an irregular distress^ or an unlawful 
detention of things distrained. — We have already seen that the statute 
11 Geo. 2, c. 19, s. 19, provides that where a distress has been made for 
rent justly due, and an irregularity or unlawful act has afterwards been 
committed by the distrainor or his agents, the distress is not to be 
deemed unlawful, nor the parties making it trespassers oft initio, but that 
the party aggrieved by the unlawful act or the irregularity, may recover 
full satisfaction for the special damage he has sustained and no more 
(ante, p. 370), and that to enable a tenant to maintain an action against 
his landlord for an irregularity in selling goods distrained, it must be 
proved that he has sustained actual damage from the wrongful act, and 
if no such proof is forthcoming, it is the duty of the judge to direct a 
verdict for the defendant (a). 

Proof of waiver of the right of action. — Aright of action for an unlawful 
or excessive distress once vested, can only be destroyed by a release under 
seal, or by the acceptance and receipt of something in satisfaction of 
the wrong done (6). A tenant, therefore, does not waive his right of 
action for an excessive distress, though he afterwards enters into a 
written agreement with his landlord respecting the sale of the effects 
seized (c). 

Proof of tenancy, and of the relationship of landlord and tenant, as between 
the plaintiff and defendant, if not admitted upon the record, may be 

(a) Bodgers v. Parker, 18 C. B. J12 ; (e) WillovQhhy v. Backhouse, 2 B,d^C. 

25 Law, J., C. P, 220. Lucas v. Tarleton, 821. Baylis' v. Usher, 4 ‘M. <fc P. 790 j 
3 H. & N. 116. 7 Bing. 158. 

(ft) Post, ch. 20. ' 
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established by parol evidence of the fact, notwithstanding that the tenancy 
has been created by a lease or agreement in writing not produced (d). 
Proof of payment and acceptance of rent will establish the fact of the 
relationship of landlord and tenant between the person paying and the 
party receiving the rent, notwithstanding the existence of a written 
contract of demise between them not produced (e). And “ I have ne 
doubt,” observes Bayley, J., that submitting to a distress acknowledges 
the tenancy. The landlord after distraining cannot bring an ejectment ; 
and the occupier, if ho does not replevy, is, I think, precluded from 
denying the title of the landlord” (/). But payment of rent under a 
distress, is not a conclusive admission of the title of the distrainor. 
Counter-evidence may be given on the part of the defendant to show that 
he never had any title (^). 

Proof of payment of rent by a tenant to an agent of the landlord, 
who has received it on account of the landlord, and paid it over to him, is 
evidence against the tenant that he holds of such landlord, although the 
latter was unknown to him, and he supposed at the time he paid the 
money that the agent received it on account of another party (^). But 
proof of payment of rent to a particular individual claiming to be entitled 
to receive it, is only prtmd facie evidence of a tenancy under the claimant, 
and the presumption of the particular tenancy may be rebutted by proof 
that the payment was made by mistake or under a false representa- 
tion (*). 

Proof of an attornment by the tenant to a receiver appointed by the 
Court of Chancery, is proof of a tenancy by estoppel as between the 
tenant and the receiver ; but the attornment does not enure to the benefit 
of the person subsequently declared by the court to be the owner of the 
property {k). 

Proof of the nature and terms of a termnay will best be effected by 
production of the written demise where the tenant holds under a lease or 
agreement in writing* If the contract is in the hands of the defendant, 
the plaintiff who desires to prove the amount of the rent, the time at 
which, or the circumstances under which it becomes due, should give 
notice to the defendant to produce it at the trial, in order to let in 
secondary evidence of its contents (/). The old rule of law, that the terms 
of a tenancy or the amount of the rent can be proved only by the 
production of the writing when the tenant holds under a written contract 

(rf) Heat V. Hullt 7 B. & 0. 611 ; 1 M, {g) Knight v. Cox^ 18 C. B. 645. 

& B. 448. \h) Hitchings v. Thompson, 5 Exch. 54. 

(ff) Doe v. JkTonis, 12 East, 237, 239 n. (i) Fenner v. Duplock, 0 Moore, 40. 

(/) Panton v. Jones, 3 Campb. 372. (k) Eroiw v. Jlfoi/AiVw, 7 Ell. & Bl. 500 ; 

Cooper V. JSlandy, 4 M. 4? Sc. 569 ; 1 Bing. 26 Law, J., Q. B. 309. 

N. G.45. { 1 ) Post, oh. 20. 
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of demise, does not exclude evidence of admissions and acknowledgments 
of those terms made by a defendant holding imder a lease in writing not 
produced. It has recently been held that whatever a party says, or his 
acts amounting to admissions, are evidence against himself, although 
they relate to the contents of some deed or writing, and go to prove the 
nature and contents of a written instrument not produced (m). Where, 
therefore, a defendant held lands under a written demise, it was held that 
the defendant's verbal declarations of the existence of the tenancy, and of 
the amount of the rent paid by him to the plaintiff, were admissible in 
evidence against him, without the production of the writing under which 
he held (n). 

Where on the letting of lands the terms of the demise were read from 
a printed paper by the landlord’s agent, and the tenant entered and 
occupied, and paid rent, it was held that the agent might give oral 
evidence of the terms, using the printed memorandum to refresh his 
memory (o). 

Damages recoverable in actions for distraining and selling the chattels of a 
tenant when no rent is in an^ear, — By 2 W. & M. sess. 1, c. 5, s. 5, it is 
enacted, that if any distress and sale be made by virtue and under colour 
of that act for rent pretended to be arrear and due, where no rent is arrear 
or dim to the person distraining, the owner of the goods distrained and 
sold may by action of trespass, or upon the case against the person 
distraining, recover double the value of the chattels so distrained and sold, 
together with full costs of suit. When an action is brought upon this 
statute , for the seizure and sale of goods for rent pretended to be in arrear 
and due, w^en in truth no rent is in arrear or due to the person 
distraining, and the plaintiff claims double the value of the goods 
distrained, the jury should be directed, if they find for the plaintiff, to 
ascertain in the first place the actual value of the goods, and then to give 
damages to the plaintiff to the amount of double the value. If the juiy 
assess the damages generally at a certain sum, and it turns out that they 
have assessed only the actual value or the single damage, the mistake 
cannot be rectified, and judgment cannot be entered up for the double or 
trebla value. But if they expressly find and assess only the actual value, 
the plaintiff may apply to the court to have judgment entered up for 
double value, according to the statute (p). 

(m) Slatterie v. PooUy^ 6 M. & W, 608, (o) Ld, Bolton v. Tomlin, 5 Ad. & E. 

Boulter v. Peplow, 9 C. B. 493 ; 19 Law, 803. 

J., C. P. 103. Earle v. Picken, ft C. & P. (p) Masters r. Farris, 1 C. B. 710; 
042. post, ch. 20. Recovebt oV DOubUb aks 

(ft) Howard v. Smith, 3 M. & Or. 204; treble dauaoes. 

8 Sc, N. R. 574. 
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Whenever the landlord has distrained, without any right or authority 
to distrain, there is a trespass upon, and injury to the realty, independently 
of the trespass in regard pf the seizure of the. chattels, and the tenant is 
entitled to recover substantial damages for the disturbance of the peace- 
able possession of his house, as well as for the unlawful seizure of his 
goods. 

Of the recovery of special damage arising from irregularities in levying a 
distress, — We have already seen that by the express terms of the statute 
11 Geo. 2, c. 19, s. 19, the party injured by an unlawful act committed 
al'ter a lawful distress, is only to recover the amount of damage he has 
actually sustained. This damage, in the case of a wrongful seizure and 
sale of growing crops, is the difference between the amount for which 
the crops would have been sold if the sale had been regular, and what they 
actually sold for ; and where there is no difference, or it is proved that 
the crops were sold for 'more than they were worth, no damages are 
recoverable, and the defendant is entitled to a verdict ((/). 

In an action for selling goods distrained for rent without an appraise- 
ment, and without complying with the provisions of 2 Wm. & M., sess. 1, 
c. 5 (ante, p. 370), the measure of damages is the real value of the goods 
sold minus the rent. The wrong-doers cannot get off by handing over to 
the plaintiff the mere proceeds of the sale (r). 

In an action for an excessive distress, where the excess consists wholly 
in seizing growing crops, the probable produce of which is capable of 
being estimated at the time of the seizure, the plaintiff is not entitled to 
recover the full value of the crops beyond the amount for which the 
distress ought to have been levied. The true measure of damage is 
simply a compensation for the additional expense of a distress, and of 
keeping possession of that part of the crops which it was unnecessary to 
take during the time of possession ; and some compensation for the loss 
of the absolute ownership and power of disposition for the same time ; or 
if the tenant has replevied, then a compensation for the additional expense 
and inconvenience of replevying to a greater amount ” (s). 

Where the plaintiff in his declaration for a wrongful distress claimed 
damages for the loss of diver® lodgers, without naming any, Xord 
Ellenborough refused to allow him to proye that he had in fact lost a 
lodger, because the name of the lodger had not been specified in the 
declaration (f), 

(q) Bodgers v. Parker, 18 C. B. 112. Biggins v. Goode, 2 Cr. ds J, 307. 

Bufios V. TarleUm, 3 H. ^ N. 116. Proud- worth v. Maden, 2 C. & K. 51 7. 

love V. TwemJaw, 1 Cr, Sc M. 828. (*) Piggott v. Birtles, 1 M. & W. 451. 

(r) KnigfU v. Egerton, 7 £xch. 407. (Q Westwood v. Cowne, X Stark. 172. 
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If the landlord takes some things that are distrainable, and other 
things which are not, this does not render the distress wrongful ah inido ; 
but the wrong is limited to the seizure of the goods which were not 
distrainable, and the tenant is entitled to recover only the actual damage 
sustained by him from the seizure of those particular chattels (u), 
respect of the things not distrainable, the distrainor is a trespasser 
initio, and the full value of them is recoverable (x), 

(») Harvey v. Pocock, 11 M. <fe W. 740. Law, J., Ezch. 167. See farther as to 

(x) Keen v. Priest, 4 H. & N. 236 ; 28 Damages, post, ch. 21. 


i. 
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CHAPTER XL 

OF ASSAULT AND BATTERY, AND WBONOFUL IMPRISONMENT. 


Section i. — Of assault and battery and 
mayhem , — What constitutes an assault 
and battery, and mayhem — Excusable 
and justifiable assaults — Assaults re- 
sulting from negligence — Assaults by 
constables — Handcuffing unconvicled 
prisoners — Assault in self-defence, or 
in defence of tlie possession of property, 
or in preservation of the publick peace. 

Section n. — 0/ false imprisonment, 
Constructive imprisonment — Arrest by 
warrant — Arrest by constables, peace- 
officers, and private individuals, with- 
out warrant — Lawful and unlawful 
arrests — Arrest under statutory au- 
thority, or for the purpose of pi’cserv- 
ing the publick peace — What amounts 
to a breach of the peace — Arrest of 


the wrong party — AiTOst for offences 
within the Metropolitan Police district 
— Arrest by railway companies — Ar- 
rest of deserters — Imprisonment of 
lunatics. 

Section hi. — Of actions for an assault 
and battery, and for false imprisonment, 
— Of statutory protection from vexa- 
tious actions in favour of constables 
and their assistants, and persons acting 
under statutory authority — Limitation 
of such actions — Notice of action— 
Tender of amends — Payment of money 
into court — Parties to be made plain- 
tiffs and defendants in actions for on 
assault and false imprisonment — 
Pleadings, defences, and evidence — • 
Damages recoverable. 


SECTION I. 

OF ASSAULT AND BATTERY, AND MAYHEM. 

What constitutes an Every attempt or offer with force and 

violence to do hurt to another constitutes an assault, such as striking at 
a person with or without a weapon ; holding up a fist in a threatening 
attitude sufficiently near to be able to strike ; presenting a gun or pistol, 
whether loaded or unloaded, in a hostile and threatening manner, within 
gun-shot or pistol-shot range, and near enough to create terror and 
alarm; riding after a man with a whip threatening to beat him, or 
shaking a whip in a man’s face; advancing with hand uplifted in a 
threatening manner with intent to strike, although the party is stopped 
before he gets near enough to carry the intention into efiect (y) ; hitting 

(y) Bao. Abr. Assault, Martin v. Shop- 4 0. & P. 350. Rex v. 8t, George, 0 C. & 
per, 8 G. & P. 378. Stephens v. Myers, P. 493. 
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at one man and unintentionally striking another (z) ; cutting off the 
hair of a pauper in a poor-house (a), throwing water upon the person of 
another (5), and any gesture or threat of violence exhibiting an intention 
to assault, with the means of carrying that threat into effect (c). But as 
regards threatening gestures, if the parties at the time the gestures are 
ilsed are so far distant from each other that immediate contact was 
impossible, there is no assault (d). 

Words accompanying a threatening gesture may deprive that gesture 
of the character of an assault. Thus, where a man laid his hand on his 
sword in a threatening manner, but accompanied the gesture with the 
words, “ If it were not assize-time I would not take such language from 
you,” it was held that the words showed that the party did ribt tken intend 
to use his sword, and tliat there was no assault (ej. And Lord Abinger 
is reported to have held, that if a man presents an unloaded pistol at 
another, and at the same time says that he does not intend to shoot 
him, this is no assault (/). 

The mere touching of a person, without force or violence, for the 
purpose of drawing his attention to some matter or another, is not an 
assault, unless it is done in a hostile or insulting manner (( 7 ), nor is it an 
assault to push gently against the person of another in endeavouring to 
make a way through a crowd ; but if it is done in a rude and violent 
manner, or there is any struggling or pushing calculated to do harm, there 
will be both an assault and a battery (k). 

An assault must be an act done against the will of the party assaulted, 
and therefore it cannot be said that a party has been assaulted by his own 
permission.. If the act is done in the course of sport between parties 
taking liberties with each other by mutual consent, there is no assault (*). 

Assaults resulting from acts of negligence, — An assault may be committed 
without any design or intention to commit an assault, for if the person of 
one man is violently struck through the carelessness and negligence of 
another, this is an assault, and it is no answer, as wc have seen, to say 
that it was done unintentionally (ante, pp. 237, 238). Thus, if a man 
drives against, and violently upsets the plaintiff in his carriage, and knocks 
him down, w overturns the chair in which he was seated, the party thus 
striking the plaintiff, or kno<^ing him down, is guilty of an assault, 
although he had no intention to commit an assault (^). 

{z) James v. Campbell, 5 C. & P. 372. (/) BUhe v. Barnard, 9 C. & P. G28. 

(a) Forde v. Skinner, 4 C. & P. 239. (g) Coward v. Baddeley, 4 H. & N. 481 ; 

(ft) PurseU V. Horne, 3 N. <fc P. 504. 28 Law, .1.. Kxch. 201. 

(c) Read v. Coker, 13 C.. B. 860. (A) Cole v. Turner, C !Mod. 149. 

(d) Pollock, C. B., Cobbelt v. Grey, 4 (!) Christopherson v. Bare, 1 1 Q. B. 477, 

£zch. 744. . Reg, y. Martin, 9 C. & F. 214. 

(e) TifrherviUe v. Savage, 1 3. (fc) Hopper v. Reeve, 7 Taunt. 698. 
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Assaults hy constables — Handcuffing unconvicted prisoners, — a 
constable orders an nnconvicted prisoner to be handcuffed when there is 
no attempt to escape, nor any reasonable ground to fear a rescue, the 
constable will be responsible in damages for an assault {V), 

Assault and battery, — A battery, as distinguished from an assault, is 
where the person of a man is actually struck or touched in a violent, 
angry, rude, or insolent manner (m). If a man is violently jostled out of 
the way or spat upon (n), or has water, stones, or dirt rudely thrown 
upon him (o), or has his hat insolently knocked off, or his hair forcibly 
cut (p), or his horse has been struck so that it ran away and threw him 
to the ground (^), the party guilty of the violence is liable to an action 
for an assault and battery. But every laying on of hands is not a 
battery. The party’s intention must be considered, for people will 
sometimes, by way of joke or in friendship, clap a man on the back, and it 
would be ridiculous to say that every such case constitutes a battery ” (r). 
A touch given by a constable’s staff in order to engage the attention of a 
party is, not a battery (s). 

Mayhem and wounding, — When the assault has been carried to the 
extent of maiming or crippling, or of wounding a person, it of course 
becomes of a much more serious character than a common assault, and 
the party injured will recover heavy damages, unless the maiming or 
wounding amounts to a felony, or can be justified or excused in the 
manner presently mentioned. The old word “ mayme ” or “ mayhem,” 
derived from the French word mayhemer^ or mehaigner^ was used to 
signify any hurt done to a man’s body, whereby he was rendered less able 
in fighting either to defend himself or annoy his adversary ; such as the 
cutting off, disabling, or weakening a hand or finger, striking out an eye 
or foretooth, breaking a bone, or injuring the head, or wounding a 
sinew, &c. (t). 

Of an assault and battery in self defence, — If the assault is in self- 
defence, and it can be shown that the plaintiff was the aggressor and 
assaulted the defendant in the first instance, the action will be answered 
by a plea of son assault demesne^ which is a plea alleging that the plaintiff 
first assaulted the defendant, who thereupon necessarily committed the 
alleged assault in his own defence. If one man strikes another, and the 

(Z) Post, ch. 17, s. a. Qrlffin v. CoUman, {q) Dodwell v. Burford, 1 Mod. 24 ; 
28 Law, J., £xch. 134 ; 4 H. & N. 205. Sid. 483. 

Wright v. Courtt 4 B. & G. 590. (r) Ld. Hardwicke, WilUams v. Jones, 

(m) Rawlings v. TiU, 3 M. W. 28. Hard. 301. 

(n) Reg, v. CoteswoHh, 6 Mod. 172. (<) Wiffin v. Kincard, 2 N. K. 472. 

(o) Bursell v. Horn, 8 Ad. < 1 ^ £. 004 ; Coward v. Baddeley, ante, p. 395. 

4 N. & P. 564. (0 Bac. Abr. Maxhem. Beames’s 

(p) Forde v. Skinner, 4 C. & P. 230. Glanv. p. 350. • Bract, lib. 3, tr. 2. 
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party’struck, in the heat of anger, and on the impulse of the moment, 
returns the blow with a stick or bludgeon, the battery is excusable (u), but 
he has no right to revenge himself, and if, when all the danger is past, he 
strikes a blow not necessary for his defence, he commits an assault and 
battery (a;). If a man strike another who does not immediately after 
resent it, but takes his opportunity and then some time after falls upon 
him and beats him, in this case son assault is no good ptea, and the 
second assault cannot be justified (y). 

Assault in defence of the possession of a house or close, or of goods and 
chattels, — An assault and battery may be justified in defence of the 
possession of a house or a close, or a vestry-room, or pulpit (j), or in 
defence of the possession of goods and chattels by the pereibn entitled to 
the possession and use of them. * “ If one man enters the house of 
another with force and violence, the owner of the house may justify 
turning him out, without a previous request to depart ; but if he enters 
quietly, he must be requested to retire before hands can be lawfully laid 
upon him to turn him out. If he will not dei)art after having been 
requested so to do, the owner may use as mueh force as is necessary ; and 
if the intruder resists the attempts of the owner of the house to turn him 
out, he is guilty of an assault upon the latter, and if a policeman standing 
by sees the resistance and witnesses the assault, he is justified in taking 
the intruder into custody. A policeman may also, with the authority and 
at the request of the master of the house, himself proceed to turn out the 
intruder; but he is not bound to do so unless ho pleases, as it is no part 
of a policeman’s duty to do so (a). 

Assault in defence of the undisturbed possessiort of a shop or puhlick-house, 
— If a shopkeeper puts goods into his shop-window, ticketed at a certain 
price, he is not bound to sell them at the price marked ; and if a customer 
insists upon having the goods, and refuses to leave the shop after having 
been requested so to do by ’the shopkeeper or his servants, he may be 
turned out (b). If a man comes into a publick-housc, and conducts him- 
self in a disorderly manner, and the landlord requests him to go out, and 
he will not, the landlord may turn him out, though the disturbance does 
not amount to a breach of the peace. To do this, the landlord may lay 
hands on him, using no more violence than is necessary to turn him out. 
If the person resists and lays hands on the landlord, that is an unjustifiable 
assault upon the landlord (c). 

(m) Oakes v. Wood, 3 M. & W. 160. pass, pi. 128. 

(a?) Coleridge, J., Reg.y, Driscoll, 1 Car. («) Wheeler v. Whiting, 0 C. P. 266. 

k M. 214. (6) T^fnothy v. Simpson, 6 C. & P. 500. 

(y) Holt, C. J., Cockcroft v. Smith, 11 (r) Howell v. Jackson, 0 C. & P. 726. 

Mod. 43. Webster v. Waits, 11 Q. B. 311 ; 17 Law, 

{z) Jackson v. Courtenay, 8 Ell. & Bl. J., Q. B. 73. 

8 ; 27 Law, J., B. 37 ; Bro. Abr. Tres- 
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Of an (moult in resistance of a forcible entry on lands or tenements] or to 
prevent the forcible seizure of goods and chattels, — If one person enters 
another’s house or ground with force and violence, the possessor or occupier 
of the house may oppose force by force, and turn the party out without a 
previous request to him to depart (c?), unless the party making the forcible 
entry is a constable or officer acting under competent legal authority; for 
there is a manifest distinction between endeavouring to turn a man out of 
a house or close into which he has previously entered quietly, and resisting 
a forcible attempt to enter {e). The same rule prevails with regard to a 
forcible seizure of goods and chattels, for wherever force is used to gain 
possession of a thing, the force may be opposed by force without more 
ado” (/), although the party using the force has a right to the possession 
he seeks to acquire. 

Resistance to a forcible entry by a landlord, — A forcible entry is expressly 
prohibited by the statute 5 Rich. 2, c. 7, even where entry is given by law. 
And it is laid down, that if a man enters peaceably into a house but turns 
the party out of possession by force, or by threats frightens him out of 
possession, this is a forcible entry ig). If a tenant who holds over after 
the expiration of his lease is, de facto^ in possession of the house ; if he is 
sitting in his drawing-room, or sleeping in his hedj and the landlord walks 
in at the front-door, the latter cannot be said to be in possession of the 
house any more than the visitor who comes to make a morning call ; and 
if he lays hands on the tenant and turns him out, he cannot truly say that 
this was done in* defence of his (the landlord’s) possession of the house, 
such possession not having been gained until after the exercise of the act 
of force constituting the assault. But if the tenant, or any other party 
who has originally lawfully come into possession, voluntarily leaves the 
premises vacant, the landlord or lawful owner may at once enter, and take 
and keep possession. The previous possessor is then lawfully dispossessed, 
and if he re-enters he commits a trespass, and may be turned out of the 
house or. off the land (A). 

Of assaults in preservation of the public peace, — Any person who 
witnesses an affray may, during the continuance and for the pui^ose of 
putting a stop to it, lay hands on the affrayers (z). If he comes up in the 
midst of the affray, and forcibly interferes as a peacemaker for the purpose 
of separating the combatants and preventing further violence, he is not 


(rf) TuUay v. Reed^ 1 C. & P. 0. 

(tf) Polkinghorn y, Wright^ B Q. B. 206. 
(/) Green v. Goddard, 2 S^k. 041; 
Owen, 150. 

(^) Bosanquet, J., Newton v. Harland, 
1 Sc. N. R. 474; 1 M. & Gr. 660; Baa. 


Abr. Forcible Entry. 

(A) Browne v. Dawson, 12 Ad. &E. 620. 
Taylor v. Cole, 3 T. R. 296. Taunton v. 
Cosiar, 7 T. R. 431. Butcher v. Butcher^ 
7 B. & C. 402. 

(t) Noden v. Shorei, 16 Q. B. 218. 
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guilty of a trespass, unless lie uses more violence than is reasonably 
necessary for the purpose (A;). 

Battery and toounding in self-defence^ or in defence of the poesession of 
lands or tenements^ or in resisting a forcible entry or the forcible seizure of 
chattels, — When a person has been assaulted in such a way as to endanger 
his life, he is of course justified in maiming and wounding the attacking 
party, and if he has been violently assaulted, or assaulted in such a way 
as to put him into bodily fear, the mayhem or wounding, if inflicted in 
self-defence, is held excusable. A man cannot justify a maim for every 
assault, as, if A strike B, B cannot justify the drawing his sword and 
cutting off his hand ” (/). “ If A strike B, and B strike again, and they 

close immediately, and in the scufiie B maihems A, this maihem is 
excusable ; but if, upon a little blow given by A to B, B gives him a blow 
that maihems him, this maihem is not excusable.’^ 

“ Cockroft, an attorney, in a scuffle ran his finger towards the de- 
fendant's eye, who bit a joint off the finger : the question was, whether this 
was a proper defence for the defendant to justify in an action of mayhem ; 
and Holt, C. J., said that a man ought not, in the case of a small assault, 
give a violent or unsuitable return, but in such a case plead what is neces- 
sary for a man's defence, and not who struck first, for hitting a man a 
little blow with a little stick on the shoulder is not a reason for him to 
draw a sword, and cut and hew the other” (m). To justify a battery, the 
defendant must show that there was an unlawful resistance on the part of 
the plaintiff to the lawful acts of the defendant. If ^c plaintiff complains 
of repeated blows, of his having been knocked down or wounded, or of his 
having had his leg broken, it is no answer to say that the plaintiff intruded 
himself into the defendant's dwelling-house, and made a disturbance, and 
would not go out, and therefore the defendant knocked him down, or cut 
his head open with a truncheon, or broke his leg, as no man is justified in 
resorting to such severe measures to expel an intruder, unless resistance 
has been offered; in which case the plea of justification must allege the 
fact of the resistance, and it must be shown that the force used was no 
more than was reasonably necessary to overcome such resistance (n). 

In an action of trespass it was alleged that the defendant overturned a 
ladder upon which the plaintiff was standing, and threw the plaintiff from 
it upon the ground, and the defendant pleaded that he was possessed of a 
house and garden, and that the plaintiff erected a ladder in the garden, and 
went up the ladder in order to nail a board to the house of the plaintiff; 

(A) Timothy v. Simpson, 6 G. & P. 500. 2 Salk. 641. 

(/) Per Our. Cook v. Beale, Ld. Baym. (n) Gregory v. JHU, 8 T. B, 299. 
177 ; 3 Salk. 115. Oakes v. Wood, 2 M. & W. 701. 

(m) Cockcroft v. Smith, 11 Mod. 43 ; 
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that the defendant forbade the plaintiff so to do, and desired him to come 
down ; and that, upon the plaintiff’s persisting in nailing the board, he 
gently shook the ladder, and gently overturned it, and gently threw the 
plaintiff from it upon the ground, doing as little damage as possible to the 
plaintiff, and on demurrer to the plea it was held that the overturning and 
throwing down of the ladder, however gently, with the plaintiff upon it, 
was unjustifiable, and the plea bad (o). 


SECTION II. 

OF FALSE IMPRISONMENT. 

Wrongful at* false imprisonment is a trespass committed by one man 
against the person of another, by unlawfully arresting him, and detaining 
him without any legal authority. Every confinement of the person is an 
imprisonment, whether it be in a common prison, or a private house, or in 
the stocks, or by forcibly detaining one in the publick streets. False 
imprisonment may also arise from the arrest or detention of the person by 
an officer without a warrant, or by an illegal warrant, or by a legal 
warrant executed at an unlawful time. 

C<ynstructive imprisonment . — Actual contact is not necessary to consti- 
tute an imprisonment. Any restraint put upon the freedom of another 
by show of authority or force, is sufficient to constitute an imprisonment ; 
BO that, if a person is restrained from leaving a room, or going out of a 
house, without the presence of a constable, this infringement of his 
personal liberty will constitute an imprisonment (p). If a bailiff who 
has a process against any one says to him, * You are my prisoner, I have 
a writ against upon which the party addressed submits, turns back, 
or goes with him, though the bailiff never touched him, yet it is an 
arrest, because he submitted to the process (9). If a person is commanded 
by a constable to go with him, and the order is obeyed, and they walk 
together in the direction pointed out by the constable, that is construct- 
ively an imprisonment, though no actual force be used ; for the party 
addressed feels that he has no option, no more power of going in any but 
the one direction prescribed to him, than if the constable or bailiff had 

{o) Oollitis V. BenUon, Say. 188. (q) Grainger v, HtU, 4 Bing. N. C. 

(p) Warner v. Biddi/ord, 4 C. B., N. S., 812, 
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actual hold of him ; * and it is that entire restraint upon the will which 
constitutes the imprisonment (r). “ If you put your hand upon a man, or 
tell him he must go with you, and he goes, supposing you have the right 
and the power to compel him, that is an arrest ” (s). But a partial 
restraint of the will of a person is not sufficient to constitute an imprison- 
ment. Thus, where a part of a public footway on a bridge was taken and 
appropriated for seats to view a regatta, and separated for that purpose 
from the adjoining carriage-road by a temporary fence, and the plaintiff 
insisted upon a right of way across the part so appropriated, and climbed 
over the fence, but was stopped by two policemen, who prevented him from 
proceeding onwards, but at the same time told him he might go back if 
he pleased, which the plaintiff refused to do, and remained where he was 
for half-an-hour, it was held that this was no imprisonment (f). 

An'est hy comtahlea and peace-officers without warrant — A constable has 
nqgpower at common law to arrest a person without warrant on suspicion 
of his having committed a misdemeanour (u) ; but if he has reasonable 
cause to suspect that a person has committed a felony, he may detain such 
person until he can be brought before a justice of the peace to have his 
conduct investigated (oj). There is no standard or fhted rule as to what is 
reasonable ground of suspicion which can be laid down as applicable to all 
cases. “ The charge,” observes Watson, B., “ may be reasonable or 
unreasonable with reference to the circumstances and the character of the 
party making it. And while on the one hand a constable ought to be 
protected in the execution of his duties, he ought on the other to be guided 
in the discharge of those duties by ordinary reason, care, and caution.” 
Where, therefore, a travelling showman, told the defendant, a police- 
constable, at a fair, that he had had some harness stolen a year before, and 
that the stolen harness was on the plaintiff’s horse, and directed the 
constable to take the plaintiff into custody, and the constable went to the 
plaintiff, and asked him where he got the harness, and the plaintiff gave 
the common thief’s answer — that he had bought the harness of a man he 
did not know, and had given him a shilling for it, whereupon the constable 
took the plaintiff into custody, but it appeared that the constable had 
known the plaintiff for twenty years as a respectable householder; it was 
held that there was no reasonable cause for the arrest, and that the 
constable was responsible in damages for a wrongful imprisonment (y). 


(r) Williams, J., Bird v. Jones, 7 Q. B. 
743 ; 2 Inst. 589 ; Bull, N. P. 62. 

(s) Tindal, C. J., Wood y. Lane, Q C.&; 
P. 774. 

(t) Bird V. Jones, 7 Q. B. 742. 

(u) Bowdifeh V. Balchin, 5 Exch. 880. 



(«) Beckwith v. Philhu, 6 B. C. 635 ; 
9 D. & R. 487. 

(y) Hogg v. Ward, 3 H. N. 417 ; 27 
Law, J., Exch. 443. 
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But if one man charges another with having robbed him, and desires a 
constable to apprehend the suspected thief, and the constable does so 
without warrant, the constable is not responsible for the imprisonment, 
because it turns out that the charge is false, and that no felony had in 
fact been committed {z) ; for if one man charges another with felony, and 
requires an officer to take him into custody, and carry him before a magis- 
trate, “ it would be most mischievous,” obsi^rves Lord Mansfield, “ that 
the officer should be bound first to try and at his peril exercise his 
judgment on the truth of the charge. He that makes the charge alone is 
answerable. The officer does his duty in carrying the accused before a 
magistrate, who is authorized to examine and commit or discharge” (a). 
If an arrest. by a constable is in its inception wrongful, all other constables 
who aid and assist in the continuance of the wrongful imprisonment are 
responsible for the entire damage thereby caused to the plaintiffi, although 
they had no knowledge of the unlawfulness of the imprisonment, 0id 
intended to act in strict discharge of their official duty (5). Every un- 
lawful detainer of a prisoner after he has gained a right to be discharged 
is a fresh imprisonment (c). 

Arrest hy private^ persons without warrant for treason or felony^ — ** If 
treason or felony be done,” observes Jjord Coke, “ and one hath just cause 
of suspicion, this is a good cause and warrant in law for him to arrest 
any man ; but he must show in certainty the cause of his suspicion, and 
whether the suspicion shall be just or lawful shall be determined by the 
justices in an action for false imprisonment brought by the party grieved, or 
upon a habeas corpus ((f). There is this distinction between an arrest- for 
felony by a private individual and a constable. In order to justify the 
private individual in ; causing the imprisonment, he must not only make 
out a reasonable ground of suspicion, but he must prove that a felony has 
actually been committed by some person or another, and that the circum- 
stances were such that any reasonable person acting without passion or 
prejudice would have fairly suspected that the plaintiff committed it, or 
was implicated in it (c), whereas a constable, having reasonable ground to 
suspect that a felony has been committed, is authorized to detain the 
party suspected until he can bo brought before a justice of the peace to 
have his conduct investigated (/). 

Arrest by private persons for a misdemeancnir, — Regularly no private 

(z) Hale, P, C., 177, Davis v. Sussclly 2 (rf) Davis v. Russell^ 5 Bing. 357 ; 2 M. 
M. & P. 607 ; 5 Bing. 354. & P. 500. 

(а) JSanwel v. Payne^ 1 Doug. 300. (e) Tindal, C. J., AUen v. Wright, 8 C. 

(б) Grijffin v. Coleman, 4 H. & N. 205 ; & P. 626. HaU v. Booth, 3 N. & M. 310. 

28 Law, j 7, Exch. 134. Wright v. Court, (/) Ld. Tenterden, Beckwith v. Phitby, 

4 B. & G. 506. 6 B. C. 638; ante, p. 401. 

(c) Withers v. Hcntey, Cro. Jac. 370. 
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person can of his own authority, without warrant, arrest another for a 
misdemeanour, except for a breach of the peace, whilst the strife is 
going on, and to prevent its continuance. But it is said in Hawkins* 
“ Pleas of the Crown,*’ “ that any private person may -lawfully arrest a 
suspicious night-walker, and detain him till he make it appear that he is 
a person of good reputation. Also it hath been adjudged that any one 
may apprehend a common notorious cheat going about the comjtry with 
false dice, and being actually caught playing with them, in order to have 
him before a justice of the peace, for the publick good requires the 
utmost discouragement of all such persons ; and the restraining of 
private persons from arresting them without a warrant from a magistrate 
would often give them an opportunity of escaping” {g). “ These cases 
in Hawkins,” observes Lord Tentcrden, “ are where the party is caught 
in the fact, and the observation there added . assumes that the person 
arreted is guilty. Where the case is only -one of suspicion, the arrest is 
unjustifiable. The instances in Hale of arrest on suspicion, after the act 
has been done, relate to felony. In cases of misdemeanour, the parties 
aggrieved should apply to a justice of the peace for a warrant, and not 
take the law into their own hands ” (/i). 

Arrest of the wrmg party — Mistaken identity — EstoppeL — If the 
party complaining of a wrongful arrest has brought the injury upon 
himself by his own misstatements and misrepresentations, he has no 
ground for maintaining an action for damages. If there was lawful 
ground for arresting A, and B represents himself to bo A, and is arrested 
in consequence of that representation, ho has obviously no valid ground 
for complaining of the imprisonment which naturally resulted from his 
own act. But after he has given notice that he is. not the person ho 
represented himself to be, he cannot lawfully be detained for a greater 
length of time than may be reasonably necessary to ascertain wliich of 
the several statements he has made is in accordance with the truth (t). 

Arrest hy peace-officers and owners of property under the Malicious 
Trespass Act — The statute 7 & 8 Geo. 4, c. 30, for consolidating the laws 
relative to malicious injuries to property, enacts (s. 28) that any person 
found committing any offence under that act may be immediately appre- 
hended without a warrant by any peace-officer, or the owner of the 
property injured, or his servant or any person authorized by him, and 
forthwith taken before some neighbouring justice of the peace, to be dealt 
with according to law. 

To justify an arrest under this statute, it must be shown that the 

(g) Hawkins, P. C. 2, c. 12, s. 20. (i) Dumton v. Paterson, 2 C. B., N. S., 

(A) Fox y. Gaunt, 3 B. d; Ad. BOO. 495 ; 26 Law, J., C. P. 267. 
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offence prohibited and made punishable was actually committed (k% that 
the plaintiff was found and taken in the act (Z), and that the party 
arresting was either the occupier or the landlord of the property injured. 
It must also he shown that the trespass was a wilful and malicious 
trespass. 

W/tat amounts to a unlfal and malicious trespass. — A trespass can only 
be wilfuVand malicious where it is committed by a party who knows that 
he has no claim or pretence of right to enter the land. If he had 
reasonable ground for supposing that he had a right, his conduct can 
neither be called wilful nor malicious (m). 

Arrest by private persons of parties found committing indictable offences in 
the night — It is lawful for any private individual to apprehend any one 
who shall be “ found committing” any indictable offence in the night, i. e. 
between 9 p.m. and 6 a.m., and to convey him, or deliver him to some 
constable or other peace-officer to be conveyed before a justice of .the 
peace, to be dealt with according to law (n). 

Arrest by constables for an assault and breach of the pecuce. — A constable 
may ex officio arrest a breaker of the peace in his view, and keep him in 
his house, or in the stocks, till he can bring him before a* justice of the 
peace. “ If A be dangerously hurt, and the common voice is that B 
hurt him, or if C thereupon come to the constable and tell him that B 
hurt him, the constable may imprison B till he knows whether A lives or 
dies, and until he can bring him before a justice.- But if there be only 
an affray, and not in view of the constable, it hath been held he cannot 
arrest him without warrant” (o). If an assault be committed within 
view of a constable, he has authority to arrest the offender at the time, or 
as soon after as he conveniently can, so as to come within the expression 
“ recently,” not only to prevent a further breach of the peace, but also to 
secure the offender for the purpose of taking him before a magistrate (p). 
If a constable is preventing a breach of the peace, and any person stands 
in his way with intent to hinder him from so doing, the constable is 
justified in taking such person into custody, but not in giving him a 
blow (g'), nor in handcuffing him. 

Various statutes provide for the punishment of all persons who shall 
assault peace-officers or revenue-officers (r), metropolitan police-officers (s), 
special constables and district constables (Z), in the execution of their 
duty, or aid or incite others so to do. 

(k) Parnngton v. Moore^ 2 Exch. 225. {p) Reg. v. Light, 27 Law, J., M. C. 1. 

(/) Simmons v. MilUngen, 2 C. B. 530. (y) Levg v. Edwards, 1 C & P. 40. 

(m) liooker^. Halcomh, 12 Moore, 416; (r) 9 Geo. 4, c. 81, s. 25. 

4 Bing. 183. (s) 2 3 Viet. c. 47, s. 18. 

(w) 14 15 Viet. cap. 19, s. 11. (Q 1 &. 2 Wm. 4, c. 41, s, 11 ; 2 & 3 

(o) 1 Hale, P. C. 587. Viet. e. 93, s. 8. 
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Arrest by private individuals during the continuance of an affray for the 
purpose of preserving the pvblich peace. — For the sake of the preservation of 
the peace, any individual who sees it broken majr restrain the liberty of 
him he seesjbreaking it, so long as the conduct of such party shows that 
the publick peace is likely to be endangered by his acts. Any bystander 
may, and ought to, arrest an affrayer at the moment of the affray, and 
detain him until his passion be cooled, and then deliver him tp a peace- 
officer, to be carried before a justice of the peace, to be compelled to find 
sureties for keeping the peace ; but a private individual who has wit- 
nessed an affray cannot after the affray has ceased lawfully give the 
afirayers, or one or some of them, into custody, unless the affrayers 
continue on the spot, and refuse to disperse, and there is a reasonable 
apprehension of a renewal of the affray (w). If the affrayers, on 
hearing or seeing that the police-constables are coming, run away and 
disperse, they cannot lawfully be pursued and taken by constables, or 
given in custody by private individuals, for the affray that is then 
ended (a;). If during an affray a bystander calls up a policeman, and 
directs him to take one of the affrayers into custody, the bystander does 
not thereby render himself amenable to an action for false imprison-, 
ment (y). 

The continued ringing at a door-bell without cause or excuse does 
not in itself amount to a breach of the peace, so as to justify the arrest of 
a party by a private* individual ; but it is eminently calculated to lead to 
a breach of the peace, and if it is done and persisted in within view of a 
constable, the latter may take the aggressor into custody (z). And if 
the nuisance bo committed within the metropolitan police district, the 
offender may, as we have seen, if found in the act, be apprehended by the 
master of the house (a). If a man threatens to force his way into the 
house of another, and collects a mob at the door, and refuses to go away 
when directed so to do, the owner of the house is justified in directing a 
constable to take him into custody, in order to preserve the peace (i). 

WhcLt amounts to a breach of the peace. — It must be shown that there 
was an actual breach of the peace in order to justify an imprisonment. 
It is not enough to show that the plaintiff “ made a great noise and 
disturbance, and refused to depart, and was in great heat and fury, ready 
and desirous to make an affray and commit a breach of’ the peace'' (c). 
Disturbance and annoyance of a publick meeting, by putting questions to 

(u) Timothy v. Simpson^ 1 C. M. B. Sc. N. B. 40. 

757. Price v. Seeley^ 10 Cl. Fin. 39, (a) Post, p. 406. Simmons v. Millin- 

(r) Baynes v. Brewster^ 2 Q. B. 885. yen, 2 C. B. 524. 

(y) Derecourt v. Corbishley, 1 Jur. N. S. {h) Ingle v. Bell, 1 M. W. 610. 

870, Q. B. (c) Wheeler v. Whiting, 9 C. & P. 262, 

(x) Grant v. Moser, 5 M. & Qr. 123 ; 6 
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ths speakers, making observations on their statements, and saying, 

That's a lie," do not constitute a breach of the peace (d). But if a man 
comes into a publick-house, and makes a very great noise and disturb- 
ance therein, and creates alarm and disquiets the neighli^trhood, his 
conduct amounts to a breach of the peace, and justifies the landlord in 
giving him into custody, if the disturbance occurs within view of a 
constable (e). If a man stops before the door of a dwelling-house or shop, 
applying abusive and opprobrious epithets to the inmates, and attracts 
a crowd, and refuses to desist when requested, he commits a breach of 
the peace (/). 

Arrest by.police-consUiJbles and parties acting in their aid for offences com- 
mitted within the limits of the metropolitan police district, — The statute 2 3 

Viet. c. 47, s. 54, enables any constable belonging to tlie metropolitan 
police force to take into custody, without warrant, any person who, within 
his view (^), shall commit any of the varfbus ofTcnces therein specified 
and forbidden within the limits of the metropolitan police district. 
Among* these offences may be enumerated the exposing to the annoyance 
of the inhabitants or passengers of horses for show or sale ; the exhibition 
of caravans, shows, or publick entertainments ; sufferingi ferocious dogs to 
go at large unmuzzled, or urging one dog to attack another ; negligent 
driving of cattle or animals ; riding on the shafts of carriages without 
holding the reins ; furious driving ; wilfully obstructing publick cross- 
ings and publick thoroughfares; riding animals ir driving carriages, 
trucks, or barrows upon, or fastening horses across, footways ; rolling any 
cask, tub, hoop, wheel, &c., upon footways, except for the purpose of 
crossing them, or loading or unloading carriages ; disregarding the police 
regulations for preventing obstructions in publick thoroughfares ; posting 
bills or papers upon walls and buildings without consent of the owner or 
occupier ; using threatening, abusive, or insulting words or behaviour, 
whereby a breach of the peace may be occasioned ; blowing of horns, or 
any other noisy instrument, for the purpose of calling persons together, or 
announcing any show or entertainment, or for the purpose of selling 
articles, or obtaining money or alms ; wantonly discharging fire-arms, 
stones, or other missiles, to the danger of any person ; making bonfired, 
or throwing or setting fire to any firework ; wilfully and wantonly dis- 
turbing any inhabitant, by pulling or ringing any door-bell, or knocking 
at any door without lawful excuse, or wilfully and unlawfully extinguish- 
ing the light of any lamp ; flying a kite, or playing at any game, to the 

(d) Wooding v. Oxleg, 9 C. & P. 1. (/) Oo/ien v. Ifuskiuon, 2 M. & W. 

(e) HoweU v. Jaekaan, 0 C, & P. 723. 482. 

Webster v. WattSf 11 Q. B. 311 ; 17 Law, (a) Justice v. Gosling, 21 Law, J., C. P. 
J., Q. B. 73. 94. 
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annoyance of the inhabitants and j^RSngers, or making a slide upon th^ 
ice or snow in any thoroughfare. 

Metropolitan police-constables, and all persons whom they shall call to 
their assistance, are furthered empower^ (s. 68) to awest, without warrant, 
any person who, within view of any such constable, shall offend in any 
manner against that act, and whose name and residence shall be unknown 
to, and cannot be ascertained by, such constable ; also, all disorderly per- 
sons disturbing the publick peace, whom' he shall have good cause to 
suspect of having committed, or being about to commit, any felony, mis- 
demeanour, or breach of the peace ; also, persons charged with aggravated 
assaults, where he has good reason to believe that the assault has been 
committed, though not within his view, and that by reason of the recent 
commission of the offence a warrant could not have been obtained for the 
apprehension of the offender ; also, all persons found committing any 
offence punishable, either upsli indictment, or as a misdemeanour upon 
summary conviction, by virtue of the statute. 

Arrest hy private indmdttals for offences committed within the metropolitan 
police district — Any person found committing an offence, punishable, 
either upon indictment or as a misdemeanour, upon summary conviction, 
by virtue of the Metropolitan Police Act may be apprehended by the 
owner of the property, on or with respect to which the offence shall be 
committed, or by his servant, or any person authorized by him, and may 
be detained until he can be delivered into the custody of a constable, to be 
dealt with according to law (/*), In order to justify a private individual 
in arresting and detaining an offender within this section, the latter must 
be actually “found committing” the offence, and must be taken flagrante 
delicto : it is not enough to show that he had committed the offence, how- 
ever recently. If the offence be, that the party has knocked and rung at 
a dwelling-house, to the disturbance of the inmates, and the offender has 
ceased to knock and ring, and has walked away, whether a yard or a 
quarter of a mile it matters not, he is not within the words or the policy 
of the section, which only applies where the offender is arrested in the 
course of committing the offence, and it is necessary to apprehend him in 
order to prevent a continuance of the nuisance (t). 

Arrest hy railway companies . — Many acts of parliament, under which 
railway companies are incorporated, authorize any officer or agent of the 
company to seize and detain any person whose name and residence shall be 
unknown, who shall commit any offence against the act, and to convey 
him with all convenient dispatch before some justice, &c. without any 
other warrant or authority than that given by the act. These statutes do 


(A; 2 3 Viet. c. 47, ss. 63, 06. 


(t) Simmons v. MilUnyen, 2 G. B. 536. 
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|iot authorize railway companies, tUSIr officers or agents, to take a person 
into custody, or to detain him, for riding in a first-class carriage with a 
second-class ticket, or for riding in a carriage without a ticket, or for 
refusing to pay his fare when it is demanded, or for mere acts of omission 
or ofieupes against bye-laws (A:). Pulling down boards set up by the 
company, and other injuries to their property, seem to be offences against 
these statutes, for which parties found in the, commission of them are 
liable to be at once taken into custody, and carried before a magistrate. 

Arrest and detention of recruits and deserters under the Mutiny Act. — The 
Articles of War do not justify the arrest and detention by an officer of any 
but a recruit or a soldier. The annual Mutiny Act generally enacts, that 
every person who shall knowingly receive enlistment-money from certain 
persons employed in the recruiting-service “shall be deemed to be en- 
listed as a soldier in Her Majesty’s service” (Z). If a party apprehended 
as a deserter turns out to be a civilian, aifil not a recruit or soldier, the 
parties who apprehended him, or ordered, or procured, his imprisonment, 
will be responsible in damages for the wrong done, for none are bound by 
the Mutiny Act or the Articles of War except Her Majesty’s forces. 

Arrest and imprisonment of dangerous lunatics. — A private person may, 
without any warrant or authority, confine a person disordered in his mind, 
who seems disposed to do mischief to himself or to any other person (m), 
the restraint being necessary both for the safety of the lunatic and the 
preservation of the publick peace ; but as the custody of these unfortunate 
persons is matter of great publick interest, the legislature has, by a series 
of enactments, established appropriate tribunals and forms of proceeding 
for ascertaining their exact mental condition, and imposing the necessary 
restraint upon their actions, under the supervision of publick functionaries. 

The statutes 8 & 9 Viet. c. 100, and 16 & 17 Viet. c. 96, establish a 
strict and careful form of proceeding, based upon medical certificates, for 
the purpose of facilitating the reception of persons of unsound mind, who 
are dangerous to themselves or to others, in asylums where they are to be 
properly restrained and treated. If the forms of proceeding pi^scribed by 
this act are not strictly complied with, the imprisonment's unlawful (n). 

The fact of a person’s acting so as to appear to be of unsound mind is 
no justification to another for locking him up as a lunatic. It must be 
proved that the party imprisoned was, at the time the restraint was put 
upon him, a dangerous lunatic. The statutes now in force as to the cer- 
tificates required to be made by the friend of a supposed lunatic and the 

(A;) Chilton v. Land, dk Croyd. Rail. Co,, pi, 25, Bats. Abr. 

10 M. & W. 231. ToUemache v. Lond,dt (n) Coleridge, J., Reg, v. Finder; 24 
S. W., 26 Law, T. R., 222. Law, J., Q. B. 148. Reg v. Munster, 20 

(l) JFolton V. Oatfin, 16 Q. B. 48. ib. M, C. 48. Norris v. Seed, 3 Exch. 

(m) Bro. Faux Imprisonment, pi. 28 ; 782. 
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medical men, protect erery person acting in pursuance of the act, except ^ 
the person signing the order for the confinement of the lunatic. The cer- 
tificates of all the doctors and physicians in the world will not justify one 
person in taking and confining another as a lunatic, unless it be proved 
that the party confined was really a dangerous madman, or unless the 
party justifying the imprisonment is the medical man, or the keeper of 
-the asylum, or his servant, entitled to statutory protection (o). 


SECTION III. 

OP ACTIONS FOR AN ASSAULT ^ND BATTERY AND FALSE IMPRISONMENT. 

Of the Statutory protection to constables^ officers^ and their assistants from 
vexatious actions, — By 7 Jac. 1, c. 5, and 21 Jac. 1, c 12, s. 5, it is enacted, 
that if any action upon the case, trespass, battery, or false imprisonment, 
shall be brought against constables, their deputies or assistants, for or 
concerning any matter by them done by virtue of their offices, the said 
action shall be laid within the county where the trespass or fact shall be 
done or committed, and not elsewhere; and that it shall be lawful for such 
constables, <&c. to plead the general issue, not guilty, and to give any 
special matter discharging them from liability in evidence to the jury ; 
and that if upon the trial of any such action the plaintiff shall not prove 
to the jury that the trespass, battery, imprisonment, or other fact or cause 
of action, was committed or done within the county wherein the action 
shall be laid, the jury shall find the defendant not guilty, without regard 
to any evidence on the merits. 

By the statute 1 & 2 Wm. 4, c. 41, providing for the appointment of 
special #oni^bles, it is enacted, s. 19, for the protection of persons acting 
in executio^f the act, that all actions and prosecutions to be commenced 
against any persSli for anything done in pursuance of the act, shall be laid 
and tried in the county where the fact was committed, and shall be com- 
menced within six calendar months after the fact committed, and not 
otherwise ; and notice in writing of such action, and of the cause thereof, 
shall bo given to the defendant one calendar month at least before the 
commencement of the action ; and in any such action the defendant may 
plead the general issue, and give the act and the special matter in evidence 
at the trial ; and no plaintiff shall recover in any such action if tender of 


(o) FUtcIter v. Fletcher, 28 Law, J., Q. B. 134. 
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sufficient amends shall have been made before action brought, or if a suffi- 
cient sum of money shall have been paid into court after action by or on 
behalf of the defendant. 

The Municipal Corporations Act (5 & 6 Wm. 4, c. 76), regulating the 
appointment of constables for boroughs, further provides (s. 76), that the 
men sworn as such constables shall not only within the borough, but also 
within the county in which the borough or any j)art thereof is situate, and 
in any county within seven miles of the borough, have all such powers and 
privileges, and be liable to all sueh duties and responsibilities,' as any con- 
stable duly appointed then had, or thereafter might have, within his con- 
stablewick by virtue of the common law, or of any statutes made or to be 
made ; and s. 113 eon tains the usual clause for the protection of persons 
acting in execution of the act, making all actions against such persons 
triable only in the county where the act was done, limiting them to six 
months from the accrual of the cause of action, making one calendar 
month^s notice of action essential, and enabling the defendant to plead the 
general issue, and give special matter of justification or excuse in evidence 
at the trial, and prohibiting the plaintiff from recovering after tender of 
sufficient amends before action, or payment of a sufficient sum into coiii-t 
after action. 

And by 2 & 3 Viet. c. 93, for the establishment of county and district 
constables, it is provided (s. 8) that the chief constable, and other con- 
stables appointed under that act, shall have all the powers, privileges, and 
duties throughout the county, and in all liberties, franchises, and detached 
parts of counties locally situate within the county, and also in any adjoin- 
ing county, ivhich any constable has within his constablowick, by virtue of 
the common law, or any statute made or to be made (jt?), and every pro- 
tective provision of the stat. 1 & 2 Wm. 4, c. 41 (ante, p. 409) is to be 
deemed to extend to the constables appointed under that act. This 
statute is amended by 2 & 3 Viet. c. 93, which provides for the consolida- 
tion of county and borough police establishincnts, and of their mutual 
powers, privileges, and duties throughout counties and borou^s ; and the 
stat. 19 & 20 Viet. c. 69, for rendering more effectual the police in 
counties and boroughs, makes (s. 15) further provision for the consolida- 
tion of county and borough police, their powers, privileges, duties, and 
responsibilities ; and by 20 Viet. c. 2, s. 4, the statutes 2 & 3 Viet. c. 93, 
3 ds 4 Viet. c. 88, and 19 & 20 Viet. c. 69, are to be construed together as 
one act. 

Of particular statutes containing protective clauses for the heuejit of 
stables and officers acting in the execution of the act — Most acts of parlia- 


(p) MeUor v. Leather^ 1 Ell. St 331. 623. 
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ment conferring special powers and authorities upon constables and officers 
for the accomplishment of particular purposes, contain the usual protective 
clauses for the benefit of persons acting in the execution of the act ; 
making the cause of action local, and requiring the action to be conl- 
menced within a certain limited period, and notice of action to be given; 
and enabling the defendant to plead the general issue, and give the special 
circumstances of justification in evidence ; and prohibiting the plaintiff 
from recovering after tender of amends. This is the case with the annual 
Mutiny Act, the Larceny Act (q), the Malicious Trespass Act (ante, 
p. 403), the Metropolitan Police Act (ante, p. 406), the Game Acts, 
the Statute for the Prevention of Cruelty to Animals (r), the Revenue, 
Excise, and Customs Acts, the Publick Health Act, and various statutes, 
enabling constables and private individuals to arrest persons found in the 
commission of a felonious or prohibited act. 

Of the limitation of actions, and notice of action against constables and 
officers, and against private individuals. — Protective clauses in acts of 
parliament in favour of constables and officers acting in the execution of 
their offices, or in favour of constables or of private individuals acting in 
the execution or in pursuance of particular acts of parliament, are in- 
tended for the benefit of those who want to act rightly, but have by 
mistake done wrong. It has been frequently observed by the counts, that 
the notice which is directed to be given to constables and officers before 
actions brought against them is of no use to them when they have acted 
within the strict line of their duty, and was only required for the 
purpose of protecting them in those cases where they intended to act 
within it, but by mistake exceeded it (s). “ The object,” observes Lord 

Ellenborough, “ clearly is to protect persons acting illegally, but in sup- 
posed pursuance, and vrith a bond fide intention, of discharging their duty 
under the act of parliament. Where the law is not exceeded the protection 
is not required ” (f). “ It is not wanted,” observes Jervis, C. J., “ by those 
who are^in the right, and have a perfect justification under the act of 
parliament, bUt by those who are in the wrong, in order that they may 
have an opportunity of tendering amends (post, p. 415). If the defendant 
bond fide believed that he was acting in pursuance of the statute, and in 
the exorcise of a legal right, that is all that is necessary to entitle him to 
notice of action. It is not necessary that he should know the act, chapter, 
and verse.” “ Whether he had reasonable grounds for believing,” further 
observes Maule, J., that he was acting in pursuance of the statute, may 

(o) 7 4; 8 Geo. 4, o* 29, s. 75. Sudd v. v. ffurd, 4 T. B. 653. 

JScoit, 2 Sc. N. B. 631. (0 Theobald v. Crichmore, 1 B. & Aid. 

(f) ffopkins y. Crowe, 4 Ad. & £• 774. 229. 

(«) Per Lord Kenyon, G. J. Oreenway , 
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be very iit to be considered when the question is as to bis horn for a 
case may be supposed where there is such a want of reasonable ground for 
belief as to negative his hona fides (u). In order to establish a claim to the 
statutory protection, it must appear that the act done was of that nature 
End description that the party doing it might reasonably suppose that the 
act of parliament gave him authority to do it (x). Where there is no 
reasonable ground for supposing that the act* done is authorized, the party 
is not protected by the statute, and notice of action is not requisite (y). 
Where the owner of property, injured by the act of another, bond Jide 
supposes that he has a right to give the person injuring his property into 
custody, and there is a fair colour for the proceeding, he is entitled to 
notice of action under the Malicious Trespass Act, though he was alto- 
gether mistakened in the assertion of his rights, and cannot justify 
the trespass under the statute (z). The protection afforded by the 
statute is not strictly confined to the owner of the property injured, but is 
extended to all persons who had a bond fide belief, founded on fair and 
reasonable grounds, that they filled the character mentioned in the statute, 
and acted under that belief {a). If the plaintiff was found in the act of 
committing a malicious trespass, and the defendant had reasonable ground 
for believing that he had authority from the owner of the property to inter- 
fere, and take or give the plaintiff into custody, the defendant will be 
entitled to notice of action (b). But as the statute only authorizes the 
arrest of persons “ found committing an offence within the statute,” the 
defendant must, if the plaintiff was not taken fiagrante delicto^ show that 
a malicious trespass had been committed ; that the plaintiff was on the 
spot; that there was reasonable ground for believing that the mischief was 
still going on, and that the plaintiff was the author or instigator of it (c). 
“ Several decisions have established that bona Jules is not alone sufficient 
to bring a case within the privileges of these acts of parliament ” {d). If 
there is no pretence or colour for the notion that the injurious act was 
done in execution of the statute under which the defendant shelters him- 
self, he could have had no fair and reasonable ground for supposing that he 
was privileged and protected, and cannot, consequently, claim protection (e). 


(fi) Read v. Cofter, 22 Law, J., C, P. 
205; 13 0. B. 861. Booth v. Olive, 10 t6. 
827 ; L. M. Ss P. 283. Horn v. Thorn^ 
borough, 3 Kxch. 850. Smith v. Hopper, 
9 Q. B. 1014. Cox V. Reid, 13 Q. B. 558. 
Hughes v. Buckland, 15 M. & W. 353. 
Kine v. Evm'shed, 10 Q. B. 150. 

Rudd V. Scoitf 2 Sc. K. B. 633. 

(y) Cook V. Leonard, 0 B. & C. 356. 

( 2 ) Beachy v. Sides, 9 & C. 809. 

(a) Hughes v. Buckland, 15 M. & W. 


346. Horn v. Thornborough, 3 Exch. 
849. 

(5) Kine v. Evershed, 10 Q. B. 150. 

(c) Cann v. Clipperton, 10 Ad. Sc E. 
588. BaUinger v. Ferris, 1 M. & W. 631. 

(d) Ld. Denman, G. J., Smith v. Hop^ 
per, 9 Q. B. 1014. Cook v. Leonard, 6 B. 
& C. 351. Home v. QrimhU, Car. Se M. 
23. 

(e) ShaiweU v. HaU, 10 M. Si W. 525. 
EUot V. AUen, I C. B. 37. 
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“ It would be wild work,” observes Williams, J., “if a party might 
give himself protection by merely saying that he believed himself to be 
acting in pursuance of a statute. Still, protecting clauses of this sort 
would be useless if it were necessary that the person claiming the benefit 
of them should have acted quite rightly. The case to which they refer 
must lie between a mere foolish imagination and a perfect observance of 
the statute ” (/). 

When the privilege is accorded to a person who fills a particular 
character and situation, the defendant, who claims the privilege on the 
ground that he acted in good faith on the belief that he was clothed with 
the official character, must show some reasonable ground for his belief. 
A general persuasion that the defendant had the pow^er he claimed to 
exercise will not entitle him to the privilege, but a mistakened opinion on 
any of the facts which must exist to give him the power will not deprive 
him of his right to the protection of the statute (g). If, as a reasonably 
reflecting and careful person, he must have known that he was not clothed 
with the requisite official character, he Has no ground for claiming the 
protection of notice of action (A). - 

Notice of action to •persons acting in execution of the Metropolitan Police 
Act — The 79th section of the Metropolitan Police Act (2 & 3 Viet, 
c. 47) enacts, that that act is to be construed as one act with the 10 
Geo. 4, c. 44, the 41st section of which provides that notice of action 
must be given to all persons acting in the execution of that act. If, there- 
fore, a party has reasonable grounds for believing that he is entitled to 
arrest a person found committing an act prohibited by the Metropolitan 
Police Act, he is entitled to notice of action (t). 

Parties acting in aid of a constable^ so as to be entitled to the benefit of the 
protection, — A person who acts as a prime mover and principal in setting 
a constable in motion who commands, the constable, instead of being 
commanded by the latter, is not acting in aid of such constable, and is not 
entitled to the benefit of the statute {k) ; but he who acts only when 
required by the constable to assist him, is within the protecting clauses of 
the statutes. 

Of the length of notice required. — By the statute 5 & 6 Viet. c. 97, s. 4, 
it is enacted, that in all cases where notice of action is required to be 
given, such notice shall be given one calendar month at least before any 
action shall be commenced, and such notice shall be sufficient, any act to 


if) Oann v. CUpperton, 10 Ad. dr £. 
589. Hopkins v. Crowe^ 4 Ad. Sc £. 777. 

(g) Kine v. Evershed^ 10 Q. B. 150. 

(h) lAdster v. Borrow^ 9 Ad. ds £. 654. 
Booth V. CUve^ 10 G. B. 835. 


(i) Danvers v. Morgan, 1 Jur. N. S. 
Each. 1051 ; see 2 & 3 Viot^ c. 71, ss. 
52, 53. 

(1;) Staight V. Qee, 2 Stark. 449 : post, 
pp. 416, 417. 
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the contfary thereof notwithstanding. In the computation of the calendar 
month, the day of giving the notice and the day of suing out the writ are 
both to be excluded, for otherwise the intervening period is not a whole 
month as required by the statute (/). 

Of the statement of the cause of action on the face of the notice of action.^ 
A notice of action against a constable or officer should set forth the 
substantial ground of complaint against him, and should specify the time 
and place of the commission of the grievance (m). If the notice contains 
a reference to a wrong statute, the wrong reference may bo rejected, as a 
reference to the statute requiring notice to be given is not an essential 
part of the notice (n); but the court in which the action is brought, if 
stated at all, should be correctly stated, particularly if several notices of 
action have been served (o). It is not* neccssarydn the notice to name 
all the persons meant to be made parties to the action, nor to express 
whether it is intended to be brought against several persons jointly, or 
against one person only (p), but every plaintiff who sues must give notice 
of action, and every defendant must receive notice. Notice on behalf of 
two complaining parties, one of them being dead, was held not to support 
an action brought by the survivor (q). It is quite sufficient if the notice 
affords plain and substantial information of the cause of action ; it is not 
necessary to describe in specidc words precisely how the injury took 
place ; nor is it in all cases material to state precisely yhcre the cause of 
injury arose (r). When the statute requires the name and place of abode 
of the attorney of the party giving the notice to be indorsed on the notice, 
any material error or misstatement calculated to mislead will invalidate 
the notice ; but if the information given is sufficiently specific and 
sufficiently accurate to enable the defendant to avail himself of the 
privileges and advantage that the act intended to confer upon him, it will 
be sufficient, and it is for the defendant to show that the error or mis- 
statement, or insufficient description on the notice, has deprived him of 
the opportunity of taking advantage of the statute (s). The Christian 
name of the attorney need not be written out at full length (t), nor need 
his private residence be specified ; for the place where an attorney abides 
for the purpose of carrying on his business is his place of abode within 
the meaning of the statute. Mther will do, the place of residence or 

(0 Toutiff V. HUfgon, 6 M. & W. 40. (o) EUtoh v. Wright, 3 C. A; E. 35. 

(m) Breeae y. Jerdein, 4 Q. B. 585. {p) Bax v. Jones, 5 Pr. 108. 

Martins v. Upcher, 8 Q. B. 068. Taylor (y) Pilkington v. Biley, 3 Exch. 741. 

y. Nesjield, 28 Law, J., M. C. 160 ; ib. Q, (r) Jones v. Bird, 1 D. & R. 503 ; 5 B. 

B. 371. Jones y. NichoUs, 13 M. <2 W. k Aid. 837. 

361. («) Osborn v. Ooughy 3 B. & P. 554. 

(a) Maegreyor y. Galsworthy, 1 C» & (t) James v. Swift, 4 B. & C. 681* 

E. 8. 
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the place of business (u). Care must be taken to address the notice to 
the right parties, 4ind to serve it in the proper quarter (a?). 

Cy* tender of amends before action.— ThA statutes requiring notice of 
action to be given further provide (ante, p. 410) that no plaintiff shall 
recover for any wrongful proceeding in execution of the act if tender of 
sufficient amends shall have been made before action brought, and that 
if the jury at the trial are of opinion that the plaintiff is not entitled 
to damages beyond the sum tendered or paid into court, they are to 
give a verdict for the defendant, and the plaintiff cannot elect to be 
nonsuited. 

Payment of money into court often' action. — Every constable and officer, 
and private person who is entitled to the ordinary statutory protection 
(antc,pp. 409-411), may, after the action hits been commenced, and before 
issue has been joined, pay money into court, and give evidence of such 
payment under the plea of Not guilty by statute ; and if the jury at the 
trial are of opinion the plaintiff is not entitled to damages beyond the 
sum paid into court, they arc bound to give a verdict for the defendant, 
and the plaintiff cannot elect to be nonsuited, and the defendant’s costs 
are to be paid out of the money paid into court. If the plaintiff accepts 
such money in satisfaction of the damages, it is to be paid out of court to 
him, and the defendant is to pay him his taxed costs, and thereupon the 
action is to be determined (;/). 

Parties to he made plaintiffs in actions for an assault — Master and 
servant . — The person actually assaulted is in general the only person who 
can maintain an action for damages, unless the assault has caused his 
death, in which case the action, if maintainable, must be brought by his 
personal representative (ante, p. 254); or unless the party assaulted is a 
servant, and the master has lost the benefit of his service by reason of the 
assault, in which case an action for damages is maintainable both by the 
servant and the master : but the master cannot have an action for the 
beating unless^the battery is so great that, by reason thfcreof, he loses the 
services of his servant, but the servant himself, for every small battery, 
shall have an action; and the reason of the difference is, that the master 
has not any damage by the personal beating of his servant, but by reason 
of the loss of service (a). 

Where two have a joint interest they may, as we have seen, join in 
the same action, but they cannot do so where the wrong done to one is no 
wrong done to the other, as in the case of false imprisonment, or assault 


(m) Roberts v. WiUiams, 4 Dowl. P. C. (y) 11 & 12 Viet c. 44, ss. 0, 11 ; ante, 
486 ; 2 C. M. & R. 661. pp. 409-411. 

(a?) Hider v. Dorrell, 1 Taunt. 384. ( 2 ) Robert Mary's case, 0 Co. 205. 
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and battery, 'where what one man suffers is altogether different from the 
injury that accnies to another from the same cause 

Of the parties to he made defendants in actions for an assault and false 
imprisanment — Every private unofficial person not acting in a judicial 
capacity, or in the authorized execution of legal process (post, chs. 13, 14), 
is responsible in damages for a wrongful imprisonment, ordered, directed, 
or authorized by him (5). He is not responsible for the orders or decrees 
of judges and justices, before whom he ha^ laid a complaint or made a 
charge (post, ch. 14); but if he officiously interferes and gives orders or 
directions to police constables for the imprisonment of the plaintiff, he 
will be responsible in damages if he is unable to excuse or justify the act. 
Where the defendant out of spite and ill-'vnll, and for the purpose of 
getting the plaintiff out of the way, went to the place of rendezvous for 
the impress service near the Tower, and gave information there which 
caused the plaintiff to be seized by the press-gang and carried on board 
the tender, where he was detained until it was discovered that the 
information was false, and that he had never been in a ship before, it was 
held that the defendant was liable to an action for false imprisonment at 
the suit of the plaintiff. If a person,^’ observes Lord Ellenborough, 
causes another to be impressed, he does it at his own peril, and is liable 
in damages if that person proves not to have been subject to the impress 
service. If the defendant in this case had said that she believed the 
plaintiff had been a sailor and was liable to be impressed, leaving it to the 
officer of the press-gang to make the necessary inquiries, and to act as he 
should think most advisable, she would not then have been amenable to 
this action, but she took upon herself positively to aver that the plaintiff 
was compellable to serve in a king^s ship, and caused him to be seized, and 
she must answer for the consequences (c). Here the party giving the 
information was the sole moving cause of the arrest, and herself trumped 
up a false story for the very puri)Ose of wrongfully depriving the plaintiff 
of his liberty. There is a wide distinction, therefore, betwe^ this case and 
the case of a man who gives hondfde information, or makes a hmid fde 
charge against another to a police constable, leaving the constable to make 
inquiiy into the circumstances and act as he may think fit in the matter. 
Where a felony had been committed in the house of the defendant, and 
the latter sent for the police and complained of the robbery, and stated 
various circumstances of suspicion that had come to his knowledge, and 
the policeman made inquiry into these circumstances, and on his o'wn 
authority arrested the plaintiff and took him to the police-station, and at 


(a) Best, C. J., Barrett v. CidUns, 10 (6) Ante, pp. 241, 244, 240,256-260. 

Moore, 461. (r) Flewster v. Boyle, 1 Oampb. 188. 
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the same time requested the defendant to come to the station and sign 
the charge-sheet'; which he did, charging the plaintiflF with the felony: it 
was held that these facts did not render the defendant responsible for the 
imprisonment, as charging a person with an offence was a different thing 
from giving him into custody. ‘‘ The arrest and detention of the 
plaintiff,” observes Pollock, C. B., ‘‘were the acts of the police-officer; 
and the defendant did nothing more than he was, under the circumstances, 
hound to do, viz. sign the charge-sheet. He might have been liable if he 
had acted mal6. fide, but not otherwise. We ought to take care that 
people are not put in peril for making a complaint when a crime has been 
committed. If a charge he made maid fide, there are ample means of 
redress ” (d). But if the defendant gives the plaintiff in charge (s), or 
directs the policeman to take him into custody, he will be answerable in 
damages for the imprisonment if he cannot establish a justification (/), 
and the signing of a charge-sheet by the defendant is prinid fiacie evidence 
against him that he ordered and directed the arrest (fi). 

If a party, in answer to inquiries made by a sheriff or his officers, or a 
constable, gives information which he believes to be true, and does not 
himself take the initiative by putting the officers of justice in motion, he 
does not so identify himself with the imprisonment as to make it his act, 
and is not amenable to an action for damages if the officers, acting upon 
his information, arrest a wrong party. The officers in such a case act 
according to their own judgment and discretion in the matter, and upon 
their own responsibility, taking upon themselves the risk of the information 
turning out to be incorrect. 

In these cases, however, much will depend upon the circumstances 
under which the information was given, the degree of active interference 
on the part of the defendant, and the character of the information itself; 
for there are statements which no man ought to make, and there is 
information which no^person ought to give, without ascertaining before- 
hand whether it be true or false. 

All persons aiding and assisting in the unlawful confinement of 
another are responsible in damages for the trespass, although they had 
nothing to do with the original arrest, and had no knowledge that the 
arrest and imprisonment were unlawful at the time they had a hand 
in it (A). 

(<I) Orinham v. Willey, 4 H. & N. 490 ; T. B. 231 . Stonehousc v. ElUotL 0 ib. 
28 Law, J., Exch. 242 ; 7 W. R. 463. 315. 

Brown v. Chapman, 6 C. B. 374. • (g) Hartia v. Vignvm, 20 Law, J., 

(«) Hopkins v. Crowe, 4 Ad. & E. 774. Exch. 23. 

Wheeler v» Whiling, 9 C. & P. 262. (A) Chiffin v. Coleman, 29 Law, J., Exch. 

if) Warner y. Riddiford, 4 C. Bt, N. S. 137 ; 4 H. & N. 265. 

200. Ashhurst, J., Morgan v. Hughes, 2 ^ 


E E 
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If a party has been arrested and imprisoned under the authority of 
legal process lYhich has been set aside as irregular, both the attorney who 
sued out the process and the client who set the attorney in motion are 
responsible in damages in an action for an assault and false imprisonment; 
for as the client gives to the attorney the right to represent him in the 
conduct of a cause, he is responsible for whatever the attorney does 
within the scope of his authority. The writ is. a justification to the 
officer of the court who acted under it, and had no option but to obey it 
Impost, ch. 13 ), but it is no protection, after it has been set aside,, to the 
attorney who sued it out (t), or to the client who set the attorney in 
motion (k). 

Liability of a corporation to an action for an cLssauU , — An action for an 
assault and battery will be against a corporation whenever the corporation 
can authorize the act to be done, and it has been done by their orders or 
authority. 

When the avibsequent ratification of a wrongful imprisonment renders the 
ratifying partif responsible for the wrong, — An action will lie against every 
person who has ratified and adopted an act of imprisonment effected or 
ordered by his servant or agent for his use and benefit, although the 
imprisonment was effected in the first instance without his knowledge. 
** But he that agreeth to a trespass after it be done, is no trespasser unless 
the trespass was done to his use or for his benefit, and then his agreement 
subsequent amounteth to a commandment ” (/). 

An imprisonment of a party liable to a railway company for not having 
paid his fare is an act for the benefit of the company, which may be 
ratified by the company, bitt it does' not follow, because the attorney of the 
company attends before a police magistrate to prefer a charge against a 
party who has been imprisoned by a servant of the company, and brought 
before the magistrate to answer the charge, that the company ratify and 
adopt the act of imprisonment (m). 

Declarations for an . assault and false imprisonment. — The venue or 
county where an action for an assault and false imprisonment is to be 
tried,' must be stated in the margin of the pla^tiff’s declaration of his 
cause of action (n), and the venue is local and must be laid, as we have 
seen, within the county where the trespass or wrong was done in all 
actions against justices of the peace, mayors, bailiffs, constables, tax* 
collectors, churchwardens, overseers and their deputies, and other publick 

(<) Parsons v. Lhgdy 2 W. Bl. 844. ♦ (m) Eastern Counties Bail, Co. v. 

(k) Barker v. Brakamy 2 ib. SOfl; post, Broomy 6 Bxeb. 327. 
ch. 16, s. 2. CotteU v. Foster^ 2 H. & N. {n) Reg. Gen. Hil. T. 16 Viet. 1 £11. kt 
361. Bl. App. Ixxix. 4. 

(0 4 Inst 317. 
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officers, for anything done by them touching or concerning their 
offices (o), and in all actions for anything done under the Malicious 
Trespass Act (jp). 

When the action is brought pursuant tp^ a notice of action (ante, 

р. 411), and the action is not maintainable without notice of action, the 
declaration must disclose the same cause of complaint as is contained in 
the notice (g^). 

The short form of declaration in a common case of false imprisonment 
given in the schedule of the Common Law Procedure Act, 15 16 Viet.* 

с. 76, merely alleges “ that the defendant assaulted and beat the plaintiff, 
gave him into custody to a policeman, and caused liim to be imprisoned 
in a police-office.” 

What rmy he given in evidence under the plea o/*not guilty.— Under the 
plea of not guilty in an action for an assault, or battery, or wounding, 
those facts only can be given in evidence which tend to show that the 
defendant did not do the act complained of (r). Any defence which admits 
the trespass and seeks to show the fact of its being excusable by some 
accident, or justifiable, is matter for a special plea (s). If the act com- 
plained of has been done by the leave and license or permission of the 
plaintiflF, it is not an assault, and the leave and license may consequently 
^be given in evidence under the plea of not guilty. If two persons agree 
to play at cricket together, and the one strikes the other with the ball in 
the course of the game, this is not an assault, for ** it is a contradiction in 
terms to say that the defendant assaulted the plaintiff by the leave and 
license or permission of the latter ” («). 

If two persons proceeding through the streets on foot or on horseback, 
or driving carriages and horses, run or drive against each other, the ques- 
tion as to which of them caused the collision, or struck the person of the 
other, is raised by the general issue of not guilty (w). If both are in 
fault and both caused the collision, so that it is impossible to fasten tliF 
wrong and injury exclusively upon the one or the other, the evidence 
tending to establish such a state of facts is like^fise admissible under the 
plea of not guilty. If |^e act complained of is the exclusive act of the 
defendant ; if he drives against a horse or carriage which is standing still 
in the street, or over a drunken man who is lying down on the road, or 


(o) 21 Jac. 1, c. 12, s. 5. Touching or 
concerning their offices means, that they 
were intending to act under colour of 
their office, although by error and mis- 
take they did not in point of fact do so. 
8taight v. Qee^ 2 Stark. 448; and see 
post, ch. 14. 

(p) 7 & 8 GeOk 4, c. 80, s. 41. Tkornat 


y. Saunders^ 6 B. Ad. 462. 

(q) Ebtob V. Wright, 3 C. & K- 30. 

(r) Peareg v, Walter, 0 C. & P. 232. 

(s) Hall V. Feamleyt 3 Q. B. 021. 

(t) Christopherson v. Bare, J1 Q. B. 
477. 

(fi) Pearcy v. Walter^ 6 C. & P. 232. 
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oYer a person who has fallen from the kerb or footway into the carriage- 
way, and the defendant seeks to set up some excuse or justification on the 
ground that it was an inevitable accident, he must plead the facts specially 
on the record (x). But if he seeks to show that the act was not his act, 
and that he was not a voluntary agent in the matter, the evidence point- 
ing to such a result is admissible under the plea of not guilty. Thus, if a 
horse being suddenly frightened by a flash of lightning or clap of thunder 
runs away with his rider, and the latter loses all power and controiil over 
the animal, and is unable to guide him, the injuries inflicted by the un- 
governable horse under such circumstances are not injuries done by the 
rider, and the latter is in4substance not guilty of committing them (y). It 
may be proved, under the plea of not guilty, that the defendant is an 
officer of the Queen and government, and that the assault was committed 
by him whilst he was acting in discharge of his publick duty as an officer 
carrying out the orders of his government (z). 

Of the plea of not guilty in actions for false imprisonment — Every 
defence which goes to show that the imprisonment complained of was not 
the act of the defendant is admissible under the plea of not guilty ; such 
as, that the defendant went before a magistrate and preferred his com- 
plaint to the magistrate, who thereupon issued his warrant for the appre- 
hension of the defendant (a), or that the defendant accused the plaintiff of 
embezzlement, and that the plaintiff insisted on having the charge in-' 
vestigated, and accompanied the defendant to a magistrate, who, on hear- 
ing the -charge, ordered the plaintiff to be placed in the dock as a prisoner, 
to answer it, and detained him until the charge had been heard, and then 
disijpoiissed him (6). 

Of the plea of not guilty hy statute, — Acts of parliament containing 
clauses for the protection of persons intending to act in the execution of 
the statute provide, as we have seen (ante, p. 409), that the defendant 
ipay give the act and the special matter in evidence under the general 
issue, and that the acts were done, in pursuance or by the authority of the 
act, and that if they shall appear to be so done, the jury shall find for the 
defendant. To enable a defendant to avail higiself of the plea of not 
guilty by statute, and to give special circumstances of justification or 
excuse in evidence under it, he must ahow that the act complained of was 
done under the authority and pursuant to the powers and provisions of 
the statute upon which he relies (c), or if the privilege is given to persons 

(z) V. FeamUy, 8 Q. B. 919. (a) Barber v. BoJUnaon^ 1 Or. is M. 

Knafp V. Salisbury, 2 Campb. 500. Cot- 330. West v. Smallwood, 3 M. & W. 
teria V. Starlcgy, 8 G. & P. 691. 421. 

(y) Qihbons v. Pepper, 2 Salk. 637 ; 1 (6) Brown v. Chapman, 6 C. B. 374. 

Ld. Baym. 38 ; 4 Mod. 404. (c) Witham Nav, Co, v. Padley, 4 B. d; 

{z) Buron v. Denman, 2 Excli. 167. Ad. 69. 
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holdings certain offices, and, beings clothed with a certain official character, 
it must be shown that he had, in point of fact, been appointed to the 
office (d). In every case in which a defendant pleads the general issue, 
intending to give special matter in evidence under or by vii'tue of an act 
of parliament, he must insert in the margin of the plea the words, by 
statute,’* together with the year or years of the reign in which the act of 
parliament upon which he relies was passed, and the chapter and section 
of the act, and must specify whether the act is public or otherwise, or he 
will not be entitled to the benefit of the act ; and such memorandum 
must be inserted in the margin of the issue and of the nisi prius 
record (e). 

Of the plea of son assanlt demesne, — The plea of son assault demesne is 
a plea setting forth that the plaintiff first assaulted the defendant, who 
thereupon necessarily committed the alleged assault in his own defence (/). 

Of pleas setting forth a previous hearing and dismissal of a charge of 
assault hy magistrates, — By 9 Geo. 4, c. 31, s. 27, reciting that it is expe- 
dient that a summary power of punishing persons for common assaults 
should be provided, it is enacted, that where any person shall unlawfully 
assault or beat any other person it shall be lawful for two justices, upon 
complaint of the party aggrieved, to hear and determine such offence ; and 
if the justices, upon the hearing, shall deem the offence not to be proved, 
pr shall find the assault or battery to have been justified, or so trifling as 
not to merit punishment, and shall dismiss the complaint, they shall forth- 
with make out a certificate under their hands, stating the fact of such dis- 
missal, and shall deliver such certificate to the party against whom the 
complaint was preferred. And if any person (s. 28) shall have obtained 
such certificate, or having been convicted shall have paid the fine, &c., or 
Buffered the imprisonment awarded, such party sball be released from all 
further proceedings for the same cause. If a certificate under this statute 
is relied upon as a defence, it must be specially pleaded (^), and shown to 
have been granted on one of the grounds specified in the act (Ji), If the 
plaintiff, after the defendant has been summoned before justices, and has 
appeared and pleaded “ not guilty,” withdraws his Complaint without 
offering any evidence, and the charge is dismissed, the defendant is en- 
titled to a certificate in the terms of the statute, which will be a complete 
bar to any (subsequent action for the same assault {%), If the magistrate 
takes cognizance of the complaint and decides it to be frivolous, he is 
bound forthwith to grant a certificate that he has so decided. The grant- 

{d) Bu»h V. Green, 4 Bing. N. C. 49. ante, pp. 396, 397. 

(tf) Beg. Gen. 16 Viet. App., 1 £11. k (g) Harding v. King, 6 C. & P. 497. 

Bh \h) Skuee v. Davis, 10 Ad. k £. 639. 

(/) 15 & 16 Viet. c. 76, Sched. B ; . (i) Tunnicl\ffe v. Tedd, 5 C. B. 553. 
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ing or withholding the certificate by the niagistrate is not discretionary. 
The defendant is entitled to it de jure, and whether the complainant was 
present or absent at the time of the grant of such certificate is wholly 
immaterial {k). 

The word “ forthwith,” in s. 27 of the statute, does not mean that the 
certificate is to bo granted forthwith upon the dismissal of the complaint 
by the magistrate, but forthwith upon the application of the party en- 
titled to the certificate. It is not the duty of the magistrate to grant the 
certificate not being asked for it, but when the magistrate is asked for it 
he cannot refuse it ; it is a record merely of what he has judicially decided, 
and is demandable ex d^ito justitiae. If, therefore, justices refuse to 
grant the certificate on application made to them, the Court of Queen's 
Bench will grant a mandamus to compel them to do it (2). 

,Ple<i8 of justification , — When there are several distinct and separate 
assaults charged in the declaration, the defendant, by his plea of justifica- 
tion, must cover and answer the whole chain of trespasses, and show the 
circumstances leading to each assault, and exonerating the defendant from 
liability (m), and if any one of the long series of wrongful acts is left un- 
answered, the plaintiff will be entitled to a verdict (n). But where the 
attendant circumstances afford mere matter of aggravation and amplifica- 
tion of the original trespass, and do not in themselves constitute substan- 
tive trespasses, it is sufficient if the defendant justifies the principal 
act (o). 

When the trespass is a continuing trespass, consisting of a series of 
acts connected together, but extending oveV a considerable interval of 
time, the acts constituting the entire trespass are divisible, and the 
defendant may plead not guilty to, or traverse some of them, and justify 
others. Where the plaintiff's declaration alleged that the defendant 
entered the plaintiff’s house and stayed therein four days, and the defend- 
ant set up a justification entitling him to enter and stay two days, to 
which the plaintiff replied, denying his right to enter at all, but alleging 
that if he had the right, it was to stay two days only, and that he had 
stayed two days ittore without any colour of authority, it was held that 
the trespass was divisible, and the replication good {p). If there are 
divers counts in the plaintiff's declaration embracing divers assaults, and 
the defendant by his plea narrows them all to one assault, and justifies 


(k) Hancock v. Somes, 28 Law, J., M. 
C. 190. 

{1) CoAar V. Hetheringion, 28 Law, J., 
M. C. 198, overruling Rex v. Robinson, 
12 Ad. & E. 672. 

(m) M'Curday v. DtiscoU, 1 C. <Sr M. 
618. Stammers v. Yearsley, 10 Bing. 3.'). 


Noden v. Johnson, 16 Q. B. 218. 

(n) Bush V. Parker, 4 M. & Sc. 688 ; 1 
Bing. N. C. 72. 

(o) Taylor v. Cole, 1 H. Bl. 661. 

ip) Loweth, V. Smith, 12 M. & W. 582. 
Worth V, Terrington, 13 M. & W. 789. 
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that, and the plaintiff takes issue, he is confined to the assault set forth 
in the plea (9^). 

P/eos of justification of an assault and battery in defence of the possession 
of a house or land should set forth the defendant's possession of the 
house, &c., that the plaintiff was trespassing thereon^ that the defendant 
requested him to depart, that the plaintiff refused so to do, and that the 
defendant thereupon laid his hands on the plaintiff and removed him from 
the said house, &c., using no more violence than was necessary for the pur- 
pose. In an action for assaulting and beating the plaintiff with a stick, the 
defendant pleaded that he was possessed of a close, and that the plaintiff 
attempted forcibly to break into and enter the ^id close, that the defend- 
ant resisted and opposed such entrance, and deeded his possession of the 
said close, and if any damage or injury happened to the plaintiff it was 
occasioned by the defence of the possession of the said close, and it was 
held that the plea was an answer to the action. The defendant 
ought not," it was observed, in the first instance to begin with atriking 
the plaintiff ; but the law allows him, either in defence of his person or 
possession, to lay his hand on the plaintiff, and then he may say, if any ' 
further mischief ensued, it was in consequence of the plaintiff's own act, 
so that the battery follows from the resistance" (r). 

Deferwe of personal property , — If the assault was committed in defence 
of the possession of personal property, the plea should set forth the 
defendant’s possession of the property (describing it), and should state 
that the plaintiff endeavoured to take it out of the possession of the 
defendant, and that the defendant then prevented him, and in so doing 
necessarily committed the assault of which the plaintiff complains (s). 

Defence of neighbours and friends , — If the assault complained of was 
committed by the defendant in the necessary and proper defence of a third 
party from the unlawful violence of the plaintiff, it is justifiable under a 
plea to the effect that the plaintiff first assaulted A. B., being the child or 
relative, wife, husband, servant, apprentice, neighbour, or friend of the 
defendant, and W’as continuing to do so, whereupon the defendant laid his 
hands on the plaintiff to defend the said A. B. against the plaintiff, and to 
prevent him from further assaulting the said A. B. (<). 

Moderate correction by parents and masters, and persons in authority , — 
To an action of trespass for an assault and battery, it is a good plea to 
plead that the party assaulted was the son of the plaintiff, and was an 
infant within the age of twenty-one years, still domiciled under the 
paternal roof, and under the care and controul of the plaintiff, that he 

(q) Gale V. DaJrtfmple, B. & M. 118. (/) Leward v. Baseley^ 1 Ld. Baym. 62; 

(r) Weaver v. Bueh, 8 T. B. 78. 1 Salk. 407 ; 8 Salk. 46. 

(#) Roberts v. Taglor, 1 C. B. 147. 
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behaved saucily and contumaciously to the plaintiff, and refused to obey 
bis lawful commands, whereupon the plaintiff moderately and in a reason* 
able manner chastised his said son (w); or that the plaintiff was the 
apprentice of the defendant, and conducted himself improperly and 
saucily, wherefore the defendant moderately chastised him, as he had a 
right to do^(a;); or that the defendant at the time of the assault was the 
captain of a merchant vessel trading to China, and the plaintiff was a 
manner on board the vessel, serving under the^ orders of the defendant ; 
that the plaintiff conducted himself in a mutinous and disorderly manner, 
and refused to obey the lawful and necessary commands of the defendant, 
whereupon the defendant^aused the plaintiff to be moderately and pro- 
perly corrected and flog^d ( y). If the chastisement has been immo- 
derate, the excessive beating must be specially replied. 

Pleas of justification of imprisonment — If a man does any act which is 
prim^ facie a trespass, he must, unless the act were done under the 
authority of an act of parliament (ante, pp. 409, 420), justify the act, by 
showing the authority under which he acted ; as, for instance, if there be 
a judgment against a party, and a process is issued to take him in 
execution, and the sheriff takes him on that process, he must show his 
authority for so doing {z). A plea of justification of imprisonment, 
ordered or directed, or authorized by a private individual, on the ground 
that a felony had been committed, and that there was reasonable ground ^ 
to suspect the plaintiff of having committed it, must state the particulars 
of the felony, and set forth circumstances showing a reasonable ground of 
suspicion against the plaintiff, and reasonable and probable cause for the 
arrest, in order that the judge may determine whether they amount to 
reasonable and probable cause* for arresting and imprisoning the 
plaintiff (a). 

A justification of an imprisonment on the ground that the plaintiff 
bad committed felony, and an abandonment of the plea at the trial, or a 
failure to prove it, is evidence of malice, and a great aggravation of the 
original wrong ; but a justification of a false imprisonment on the ground 
that a felony had been committed, and the defendant had reasonable and 
probable cause to suspect that the plaintiff had been guilty of it, is very 
different. Such a justification is in the nature of an apology for the 
defendant's conduct (6). 

(«) Winterhum v. Brooks^ 2 Car. & (a) Maule, J., West v. Baxendale, 0 C. 

Kirw. 16. B. 152. Broughton v. Jackson, 21 Law, 

(ar) Penn v. Wardy 2 C. M. & B. 388. ,T., Q. B. 265. Mure v. Kaye. 4 Taunt. 

(y) Lamb v. Burnetty I Cr. & J. 295. 84. 

. ( 2 ) As to pleas of justification of ira- (b) Warwick v. Foulkes, 12 M. & W. 
prisonment under colour of legal process, 509. 
see post, cb. 13. 
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An imprisonment cannot be justified on the ground that the plaintiff 
unlawfully entered the defendant’s house and made a great noise and 
disturbance therein, and would not depart when requested so to do, 
whereupon the defendant sent for a police-officer and gave the plaintiff 
into custody (c). To make the plea good, there must be a direct allega- 
tion, either of a^ breach of the peace, continuing at the time of the giving 
of the plaintiff in custody, or that a breach of the peace had been com- 
mitted, and that there was reasonable ground for apprehending its 
renewal ( d). 

In an action for an assault and false imprisonment the defendant 
justified, on the ground that he was possessed o^ house and shop, that 
the plaintiff was unlawfully therein, and was requested to depart, which 
he refused to do, whereupon the defendant gently laid hands on him to 
remove him, that the plaintiff then assaulted the defendant in the 
presence of a police-officer, and was given into custody. At the trial 
it was not shown that any assault had been committed by the plaintiff 
upon the defendant, and it was held that the imprisonment was unlawful, 
and the plaintiff entitled to damages (e). 

If the defendant pleads that he had a right to imprison the plaintiff 
for a certain reasonable time to preserve the peace, or prevent him from 
disturbing divine service, the time is divisible, and the plaintiff may by 
his replication deny that there was any cause for imprisoning him, but 
that if there was, the imprisonment was for a longer time than was 
justified by such cause (/). 

Evidence af the trM — Proof of an assault, — In order to prove an 
assault, the plaintiff must show that he was actually struck by the 
defendant, or that the defendant threatened to strike him, or to inflict 
some injury upon him, having the means of carrying that threat into 
effect (ante, pp. 394, 395). Wo have already seen that there may be a 
constructive as well as an actual assault, and that a threatening gesture 
is, under certain circumstances, sufficient to constitute an assault (ante, 
pp. 394, 395). Where one assault only is charged in the plaintiff’s 
declaration of his cause of complaint, the plaintiff is confined to the proof 
of one assault. He is not bound to the precise time stated in the declara- 
tion, but may prove an assault on another day (g). Having, however, 
proved one assault, he cannot go on to prove other prior or subsequent 
distinct assaults, for the purpose of enhancing the damages or selecting 

(c) Green v. Bartram, 4 C. P. 308. (e) Reece v. Taylor, 4 N. d? M. 4fl9. 

Roee V. Wilson, 8 Moore, 362 ; 1 Bing. (/) Worth v. Terrinyton, 13 M. Ss W. 

353. '^89. 

{d) Grant v. Moser, 5 M. & Gr. 128 ; (g) Cheasley v. Barnes, 10 East, 80. 

6 So. N. B. 46. Price v. Seeley, 10 Cl. Polldnham v. Wright, 8 Q. B. 200 ; litt. 
& iln. 39. sec. 486. 
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the best to rely upon (&). If the assault is of a continuing nature, and 
consists of a series of wrongful acts of violence, following one upon the 
oUier, so as to constitute one continued wrongful act, then the wrong 
being of a continuous nature, the various acts of violence may be given in 
evidence as constituting one continuing trespass (t). 

* Proof of battery , — In order to prove a battery or besj^ing, it must be 
shown that the person of the plaintiff was actually touched or struck 
(ante, pp. 896, 399). But it is not the act of* striking or hitting alone 
that is to be regarded, but the act and intention together, for one man 
may, as wo have seen, push another merely in joke (ante, p. 396). An 
assault does not, as wejbave seen, include a battery, but every battery 
includes an assault. 

Proof of an arrest and impinsonment , — It is not necessary in order to 
constitute an arrest that there should be a power of detention of the 
party arrested.- If, therefore, an officer, in the execution of civil process, 
touches a person through a window without breaking the premises, this 
is a good arrest (Jc), In order to establish the fact of an imprisonment, 
the plaintiff must prove that some restraint was placed* upon his personal 
freedom by* the defendant. We have already seen that an imprisonment 
may be either actual or constructive, and that proof of personal violence 
is not necessaiy to prove an imprisonment. It is sufficient to show that 
the plaintiff 'Was awed into submission, and that he did submit to a 
restraint imposed upon his personal liberty (ante, p. 400), and that the 
defendtot was the person tirho procured or instigated the restraint, and 
caused it to be imposed upon the plaintiff (ante, 4 16). 

A pnmd facie case will be established against a defendant in an action 
for false imprisonment, by showing that the plaintiff was taken into 
custody by a policeman, and that the defendant came down to the station* 
house and signed a charge-sheet accusing the plaintiff of having^^ommitted 
felony (Z). It is.not absolutely necessary to show that the defendant gave 
any personal orders or directions to the police touching the arrest, in order 
to establish a prinid facie case against the defendant. If it is shown that 
the defendant made a charge against the plaintiff, and the surrounding 
circumstances, and the conduct and acts of the defendant or his servants, 
raise a fair and reasonable presumption that the wrongful act was ordered 
or directed to be done by the defendant, there is enough to call upon him 
to answer the charge and rebut the presumption ; and if no evidence is 


(A) Stanie v. Pricket^ 1 Camp. 472; 
Bull, N. P. 86. Enplish v. Purser, 6 
East, 895. Taulor v." Smith, 7 Taunt. 
156. 

(0 Afonkton v. Ashley, 6 Mod. 38; 


Salk. 638. Burgess v. Freelove, 2 B. & 
P. 425. 

(A) Anon. 7, Mod. 8. Sandon v. Jervis, 
28 Law, J., Exch. 156. 

(1) Harris v. ZXyniim, ante, p. 417. 
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offered by him for that purpose the jury are justified in finding him 
guilty (m). If the defendant charged the plaintiff with a felony in the 
presence of a policeman, and stands by and sees the plaintiff taken into 
custody, and is silent, this is evidence of the defendant’s having authorized 
or directed the policeman to act in the matter (n). But if it appears that 
he merely made complaint, and gave 6ond fide information to a constable, 
gho inquired into the circumstances, and then zhade the arrest on his own 
responsibility, the constable making the arrest, and not the party making 
the complaint and giving the information, will be responsible for the im- 
prisonment (o). 

A declaration alleging that the defendant caused the plaintiff to be 
arrested and imprisoned without reasonable or probable cause, on a false 
and malicious charge of felony, is a declaration in trespass for an assault 
and false imprisonment, and not an informal count for a malicious prose- 
cution, and, therefore, requires no evidence of malice or want of reasonable 
and probable cause (p). 

Of the defmee that the action is brought in the wrong county. — It is in 
general a good defence that the action is not brought in the county or 
borough where the cause of action arose, when the action isl^rought for 
something done in pursuance of any of the statutes previously enumerated, 
requiring notice of action to be given (ante, p. 409). 

Evidence for the defence. facts which may be given in evidence 
under the plea of not guilty, to rebut apnmd fade case on the part of the 
plaintiff, have already been pointed out (ante, pp; 419-421). If the defend- 
ant relies upon a plea of son assault demesne (ante, p. 896), he must show 
an assault by the plaintiff commensurate with the assfault charged upon 
the defendant ; for if the assault proved to have been committed by the 
plaintiff is trifling, and altogether disproportioned to the assault committed 
by the defendant, and forms no excusable or justifiable cause for it, the 
plaintiff will be entitled to a verdict (^q). Where, under a plea of son 
assault demesne, the defendant proved that the plaintiff got off* his horse, 
and held up his stick, and offered to strike the defendant, and the latter 
thereupon gave him a beating, it was held that a moderate battery was, by 
reason of the provocation, justifiable, and that, if the plaintiff relied upon 
the fact of the defendant’s having beaten him more violently than he 
ought to have done, the excessive beating should have been replied, and 
specially set forth on the record (r). If the plaintiff complains of having 

(m) Ohfnn v. Houslout 2 Sc. N. B. 554. 814. 

(») Warner v. Riddiford, 4 C. B., N. {q) Dean 'v. ZVijflor,.!! Ezeb. 68. Cock~ 
S., 200. roft y. Smith , ) Salk. 641 ; Littledale, J., 

(o) Orinham y. WiUey, ante, p. 417. Reeve y. Tailor, 4 N. & M. 470. 

Ip) Chivers y. Savage, 5 Ell. A Bl. 697. (r) Dale y. Wood, 7 Moore, 33. Penn 

Brandt y. Craddock, 27 Law, J., Exoh. y. Ward, 2 G. M. & B. 888« 
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« Btiiik'1^ tiie defendant, the defendant maj, under a 
pleaof apn waalt'deine 9 he> «how that the plaintiff first struck him with 
Ids fiat (a). . . 

* If the defendant resta his defence upon a plea of the previous hearing 
janff dismissal of .the^charge by magistrates (ante, p. 421), he must pro- 
duias the certificate of the fact of the dismissal, signed by two justices, which 
will be primd facie evidence of the dismissal of the complaint, withoi^ 
proof of the genuineness of the signatures of the magistrates who have 
signed it (t). If the defendant relies upon some plea of justification or 
excuse (ante, pp. 422-425), he must prove so much of his plea as constitutes 
an answer to the assault to which it is pleaded. If he does that, it is 
enough, and he is not bound to prove the residue of his plea ( 14 ). If the 
plea of justification consists of two facts, each of which would, when 
separately pleaded, amount to a good defence, the plea of justification will 
be supported if one of these facts only be found by the jury (x). 

The usual defences to an action for an assault, and the material cir- 
cumstances of justification and excuse, have already been considered (ante, 
pp 898, 423), also the nature of the evidence requisite to support the various 
pleas that the assault was in self-defence (ante, pp. 896, 897), or in defence 
of the possession of a house or close, or of goods and chattels (ante, p. 897), 
or of the undisturbed enjoyment of a shop or publick-house (antc,p. 897), 
or in resistance of a forcible entry (ante, p 398), or in preservation of 
the publick peace (ante, p. 398), or in the moderate correction of chil- 
dren, servants, or apprentices (ante, pp. 423, 424), or in defence of some 
neighbour or friend (ante, p. 423). 

When the defendant justifies in defence of his possession of realty or 
personalty, he must prove the fact of his possession at the time he com- 
mitted the assault, and that the assault was of a defensive and not an 
offensive character (y). When he justifies an imprisonment on the ground 
that a felony had been committed, and sets forth circumstances showing a 
reasonable ground of suspicion against the plaintiff, and reasonable and 
probable cause for the arrest (ante, p. 402), “ It is for a jury to determine 
whether the facts set forth on the face of the plea are proved, and for the 
judge to determine whether or not they amounted to reasonable and pro- 
bable cause, not for suspecting, but for arresting and imprisoning, the 
plaintiff** (z). 


(s) Blunt V. Beaumont^ 2 Cr. M & B, 
412. OakeM v. Wood, 3 M. & W. 150, 

(l) 8 & 9 Vict. c. 118, 8. 1; post, ch, 

20 . 

(m) AtkinBonv, Wame, 1 C. M. B. 
627. 

{ae) Spihhuryy, MickUihwmie, I Taunt. 


110 . 

(V) Ante, pp. 896-400. Dean v. Hogg, 
10 Bing. 849. « 

( 2 ) Maule, J., West v. Baxendale, 9 C. 
B. 152. Mure v. Kaye, 4 Taunt. 34. 
Broughton v. Jackson, 21 Law, J., Q. B. 
265. 
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Probable caused’ observes Ttitdili Ck 
Jaw, and within the province of a jud^ to* d^SiV? 'iiW'tllB jiHJ 
only find the facts which are supposed to iio^tCti^ -prohsWe' CMnef but 
they are also warranted in forming their coiic]us!dli*fmii those fsClAf afid 
it is frequently difiicult to draw the line between of law and 

matter of fact” (a). If, in the opinion of the judge, founded on facts 
proved before a jury, there was reasonable ground for suspecting either that 
the plaintiff had committed, or that he was about to commit, a felony, he 
cannot recover damages from a constable for arresting and detaining him, 
although no felony had, in fact, been committed (6), 

Of the daTnagea recoverable in actions fat an assault and for false imprison^ 
ment — The court,” observes Tindal, C. J., never interferes with the 
discretion of the jury as to the amount of damages for an assault and false 
imprisonment, unless they are grossly excessive or clearly founded upon a 
mistaken or improper view of the matter” (c). The circumstances of time 
and place as to when and where the assault w^as committed, and the degree 
of personal insult, must be considered in estimating the nature of the 
offence and the amount of damages. It is a greater insult to be beaten 
upon the Eoyal Exchange than in a private place ” (ft). When the assault 
is accompanied by a false charge, affecting the honour, character, and 
position in society of the plaintiff, the offence will, of course, be greatly 
aggravated, and the damages proportionably increased ; and if the plaintiff 
has been assaulted and imprisoned under a false charge of felony where no 
felony has been committed (ante, p. 402), or where there was no reasonable 
ground for suspecting and charging the plaintiff, exemplary damages will 
be recovered. 

Circumstances of provocation and excuse may be given in evidence, in 
mitigation of damages, so long as they do not amount to a justification, 
and could not be pleaded as such (e). But if they constitute an answer to 
the action by way of justification for the assault, they must be pleaded, 
and cannot then be given in evidence in reduction or mitigation of the 
damages (/). Where, in an action for an assault, it was contended that 
the blow was unintentionally struck, the defendant intending to strike A, 
when he accidentally in the scuffle struck B, Bosanquet, J., told the jury 
that there could be no doubt but that, as the defendant struck the plaintiff, 
the plaintiff was entitled to a verdict, whether it was done intentionally or 


(a) Daw V. Jltissell, 2 M. & P. 604; 5 
Bing 324. 

(b) Beckwith v. Phxlhy^ 6 B. & C. 635 ; 
0 D. 4; B. 487. 

(c) EdgeU v. PrancM,,! Sc. N. B. 121. 
Hucisle V. Money, 2 Wils. 206. 


(d) TuUidge v. JTade, 3 Wils. 18. 

(tf) Post, ch. 21, 8. 1. 

(/) Wateon v. ChrUtie, 2 B. (fe P. 224. 
Speck V. PhUUpe, 7 Dowl. 473. Linford 
T. Lake, 3 H. N. 276. 
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not, but that the intention was material in determining the amount of 
damages (^). If it be proved that the blow was unintentionally struck, 
and that an apology was immediately offered, the evidence would tend 
materially to reduce the amount of damages. 

Where the plaintiff, in an action for an assault and false imprisonment, 
sought to make the defendant responsible for the consequences of a remand 
by the magistrate, it was held that he was liable onl/for the first im- 
prisonment and taking before the magistrate, and not for the remand or 
any subsequent detention thereunder, they being the acts of the justice (A) ; 
but the defendant will be liable for the injury resulting from the remand 
in an action for a malicious prosecution (t). 

Damciges recoverable from one of several co^trespassers, — We have 
already seen that where several persons have associated themselves 
together in the pursuit of a common object, and they all trespass upon the 
plaintiff’s land in following out the common design, each is answerable for 
the whole of the damage done by all (A). And whenever two persons have 
so conducted themselves as to be liable to be jointly sued, each is responsible 
for the injury sustained by their common act. The true criterion of damage 
in such cases is the whole injury which the plaintiff has sustained from 
the joint act of all. Where, therefore, two persons have a joint purpose, 
and thereby make themselves joint-trespassers, and the one beats violently, 
and the other a little, the real injury is the aggregate of the injury 
received from both, and each is responsible for all the damage ; but the 
malignant motive of one party cannot be made a ground of aggravation of 
damage against the other party, who was altogether free from any im- 
proper motive (Z). 

Prospective damages . — In all cases of serious assault the jury should 
take into their consideration, in assessing the damages, the probable 
future injury that will result to the plaintiff from the act of violence 
perpetrated by the defendant, for the damages, when given, are taken to 
embrace all the injurious consequences of the wrongful act, unknown as 
well as known, which may arise hereafter, as well as those which have 
arisen, so that the right of action is satisfied by one recovery. Thus, 
where the plaintiff had received a blow on the head, and sustained little 
apparent injury, and recovered small damages; and afterwards, and in 
consequence of the blow, a portion of his skull came away, and it then 
appeared that the skull had been fractured, and he then brought a second 
action, which was attempted to be supported on the g||K>und that the 


ig) James v. CampbeU, 5 C. & P. 372. (A) Hume v. OWocr^, ante, p. 182. 

(A) Lock V. Ashton^ 12 Q. B. 8T6. (Z) Clark v. Newsom^ 1 Ezoh. 140, 

(i) Post, ch. 12. 
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former recoyerj was for a mere battery and this for maihem, it was held 
that no action lay, for there was but cme blow, and that was the cause of 
action in both suits, and not the consequences. And the distinction was 
pointed out between this case and one of continuing nuisance, where each 
continuance was a fresh nuisance (m). No fresh action, therefore, arises 
by reason of subsequent new damage resulting from the wrongful act, if 
the act itself wdfis actionable; for, if the action were brought, all the 
damages which he ever could recover for that injury could be recovered by 
the plaintiff in that action if he succeeded (n). 

Sp^l damages in actions far false imprisonment — Payment of money to 
procure the plaintiffs release from custody. — Money paid by the attorney of 
the plaintiff to procure the release of the plaintiff from an unlawful im- 
prisonment is recoverable as part of the damages naturally and directly 
resulting from the wrongful act, provided the plaintiff claims them in his 
declaration, “ for a man may say that he has been forced to pay that which 
another, who is his agent, has been forced to pay for him ” (o). The 
allegation that the plaintiff has been forced to pay, <&c., is a material 
allegation, and proof of actual payment is necessary to support it. Every 
expense that the plaintiff necessarily incurs in order to restore himself to a 
complete state of freedom from imprisonment is recoverable as part of the 
damages, if the plaintiff has claimed them in his declaration. Where a 
plaintiff, by being bailed, obtained only an imperfect release, being in the 
hands and at the mercy of persons who might at any time render him 
back to gaol, it was held that the expense of removing himself from that 
position was only one of the steps necessary for completing his discharge 
from the original imprisonment, and that, if it were necessary for the 
plaintiff to set aside an inquisition in order to restore himself to a com- 
plete state of freedom, he was entitled to recover the expense thereof, as 
part of the damages of the original wrongful act {p). 

Evidence in mitigation of damages. — In an action for false imprisonment 
in giving the plaintiff to a police-officer it may be shown, in mitigation of 
damages, that the plaintiff had for several days annoyed and insulted the 
defendant, by following him about the streets, and telling him to pay his 
debts {q). But all facts and circumstances amounting to a justification, 
or to a contradiction of a material fact admitted upon the record, must be 
specially pleaded, and cannot be given in evidence in mitigation of 

(m) Fetter v. ^ke^ 1 Ld. Kaym. 839, (p) Foxall v. Barnett^ 2 £11. & Bl. 298. 

602. S 8 Law, J., Q. B. 7. 

{n) Coleridge, J., Bonomi v. Backhouse, ( 7 ) ThomtU v. Powell, 7 C. & P. 807 ; 
27 Law, J., Q. B. 390. and see post, ch. 21 . 

( 0 ) Pritchet v. Boevei/f 1 Cr. & M. 778. 
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damages (r). In an action of assault, therefore, a defendant cannot, under 
a plea of not guilty, prove that he committed the assault in self-defence, 
or in fear of hie life ; and a sheriff who has imprisoned the plaintiff cannot, 
if he plcfwis Jipt guilty only, give evidence of his writ in mitigation of 
damages (s). 

The rppoveiy of daiQl^es in an action for false imprisonment is no bar 
to an action for a malicious prosecution {t). 

(r) Linford v. Lake^ 27 Law, J., (t) Guest v TTurren, ^ Exch. 379 ; 23 

884. Law, J., Exch. 121. Tavlor^s Ev. 1358, 

, (a) Speck v. Phillips, 5 M. & W. 281. 3d ed.; post, ch. 21. 
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SECTION 1. 

OF MALICIOUS ARREST, MALICIOUS PROSECUTION, AND MALICIOUS ABUSE OF 

LEGAL PROCESS. 

Malicious arrest . — The very important alteration in the law effected 
by the statute, 1 & 2 Viet. c. 110, has materially altered the nature of 
the action for a malicious arrest. By the first section of that statute 
arrest on mesne process is abolished ; but by section 3 it is enacted, that 
if a plaintiff shall, by the affidavit of himself or of some other person, show 
to the satisfaction of a judge that he has a cause of action against the 
defendant to ^e amount of 20/. or upwards, and that there is probable 
cause for beli^ng that the defendant is about to quit England, then it 
shall be lawful for the judge, by special order, to direct that the defendant 
may be held to bail for such sums as the judge may think fit, not 
exceeding the amount of the debt or damages; and thereupon it shall he 
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lawful for the plaintiff to make the arrest within the time limited by the 
order. The defendant when arrested is to remain in custody (s. 4) until 
he has giyen bail, or made a deposit to secure the debt and costs. The 
order for the arrest may be made (s. 5) at any stage of the proceedings, 
and the party arrested is enabled (s. 6) to apply to a judge or to the 
court for a rule or order upon the plaintiff, to show cause why he should 
not be discharged out of custody, and the judge or court may make such 
order thereon as may seem just. 

The foundation therefore on which the liability of a person for a 
malicious arrest must now rest is, that the party obtaining the order or 
authority from a judge for the arrest has imposed on the latter by some 
false statement, some suggestio falsi or supprcssio veri, and has thereby 
satisfied him not only of the existence of the debt to the requisite amount, 
but also that there is reasonable ground for supposing the debtor to be 
about to quit the country. If, without fraud or falsehood, upon an 
affidavit fairly stating the facts, the party succeeds in satisfying a judge 
that the defendant is about to quit the country, and so obtains an order 
for a capias to arrest him, he is not liable to an action though the 
defendant had no such intention. 

The party arrested has the power of making an application to a judge 
or the court praying to be discharged out of custody, and the discharge 
will be granted as a matter of course if such party succeeds in satisfying 
the judge or court that he has not, nor ever had, the intention imputed to 
him^ but the discharge affords no ground of action against the party 
procuring the arrest, if the original order for the arrest was fairly 
obtained (m). Where, however, the facts are not truly stated in the 
affidavit, and the court or judge has been put in motion without reason- 
,able and probable cause, and the party making the affidavit, or procuring 
the order for the arrest, was guilty of falsehood in the affidavit, or of 
culpable negligence in swihring to facts without knowing whether they 
were true or false, there will- be evidence of malice, and he will be 
responsible in damages (ar). 

Any statements or declarations made by the defendant tending to 
show that he had no reasonable or probable cause for believing, and did 
not believe, that the plaintiff was about to quit England, is of course 
evidence against him to show that he was actuated by malicious motives 
in procuring the order for the arrest {y). 

The arrest by a sheriff under a writ from any of the (^pen’s courts of 
a person privileged from arrest by reason of attendance as a witness under 

(tt) DanieU v. Fielding^ 16 M. & W. Ross v. Norman^ 5 Each. 809« 

207. (y) PetrU v. Lamcwlt 4 Sc. K. B. 839. 

(a?) Gibbons v. AUson^ 3 C. B. 185. 
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the process of another court, does not form the ground of any action at 
law, though it is alleged to have been done maliciously (z). 

What amounts to a malicious arrest — Proof of actual custody, — Where 
the party submits to the process, or to the commands of an officer 
intimating that he is in custody, there is a perfect arrest. Actual 
contact is not necessary, as we have seen (ante, p. 400), to constitute an 
arrest. Wliere the defendant for purposes of extortion had placed a writ 
in the hands of a sheriff’s officer, with instructions to arrest the plaintiff 
unless he would give up some property, and the officer finding his way to 
the plaintiff’s sick-bed produced the writ and demanded the property, 
telling the plaintiff that unless it was delivered up to him a man would 
be left with him, and the plaintiff yielded to the pressure and gave up the 
property, it was held that these facts amounted in judgment of law to an 
arrest (a). 

Malicious prosecution, — To put the criminal law in force maliciously, 
and without any reasonable or probable cause, is wrongful ; and if thereby 
another is prejudiced in property or person, there is that conjunction of 
injury and loss which is the foundation of an action (6). “ Malice alone 
is not sufficient, because a person actuated by the plainest malice may 
nevertheless have a justifiable reason for the prosecution. On the other 
hand, the substantiating the accusation is not essential to exonerate the 
accuser from liability to an action, for he may have good reason to make 
the charge, and yet be compelled to abandon the prosecution by the death 
or absence of witnesses, or the difficulty of producing adequate legal j^oof. 
The law, therefore, only renders him responsible where malice is combined 
with want of probable cause ” (c). But though abandoning a prosecution 
be not of itself proof of want of probable cause, yet where the prosecution 
is persisted in and kept hanging over the head of the plaintiff for a very 
long time, and is then dropped in the very hour of trial, there is strong 
ground for supposing that the prosecutor hid no justifiable reason for 
commencing it {d). 

What is evidence of malice, and of a want of reasonable and probable 
cause, — The amount of malice and want of reasonable and probable cause 
necessary to sustain an action for a malicious prosecution, depends so 
much upon the particular circumstances of the individual case as to render 
it impossible to lay down any general rule upon the subject, but the facts 
ought to satisfy any reasonable mind that the accuser had no ground for 


( 2 ) Magnay v. Burt, 5 Q; B. aSl. 

(а) Grainger v. HiVL^ 5 Sc. 680. 

(б) Churchill v. Siggers, 3 EU. & Bl. 
937. 


(c) Tindal, C. J., Willans v. Taylor, 0 
Bing. 180 ; 3 M. & P. 850 ; 2 B. & Ad. 
845. 

(d) Gaselee, J., ib. 100. 
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the proceeding but his desire to injure the accused (e). If a party prefers 
an indictment, or sets the criminal la^ in motion, knowing at the time he 
does so that he has no reasonable ground for it, that alone is evidence of 
malice on his part. “ By the term malice,* is meant' any indirect motive 
of wrong. Any motive other than that of. simply instituting a prosecution 
for the purpose of bringing a person to justice,* is a malicious motive on 
the part of the person who acts under the influence Of it. If a case is 
trumped up out of very weak and flimsy materials, for purposes of 
annoyance or of frightening other people, and deterring them from 
committing depredations upon private property, there is ho legitimate 
foundation for a criminal prosecution, and persons who put the criminal 
law in motion under such circumstances lay themselves open to a charge 
of being influenced by malice ” (/). 

From the most express malice, the want of probable cause cannot be 
implied. A man from a malicious motive may take up a prosecution for 
real guilt, or he may from circumstances which he really believes proceed 
upon apparent guilt, and in neither case is he liable to an action. With 
whatever feelings of malice the defendant may have acted in instituting 
the prosecution, still, if there was reasonable and probable cause for it in 
the opinion of the judge, the defendant is entitled to a verdict (^). 

Prosecutions hy parties who by their conduct and actions manifest a 
consciousness that the plaintiff is not really guilty of the charge they prefer 
against him. — Proof of the absence of belief in the truth of the charge by 
the^arty making it and putting the criminal law in motion, is almost 
always involved in the proof of malice. Where the plaintiff complained 
of a prosecution for perjury, which the defendant had instituted against 
him for the purpose, as the plaintiff alleged, of suppressing evidence, and 
it was proved that the defendant, on being told that there was not 
sufficient ground for the indictment, declared that it was of no matter, 
and that it would tie up the mouth of the plaintiff in a proceeding in 
which he would be likely to give evidence against the defendant, it was 
held that the judge was right in asking the jury whether the prosecutor 
believed at the time he preferred the indictment that the defendant had 
really been guilty of perjury, and whether he instituted the prosecution 
bond fide under such a belief or from an improper motive, and in telling 
them that if the defendant had acted from an improper motive they might 
infer malice (4). 

(e) Tindal, G. J., 6 Bing. 186 ; 2 B. (y) Patteson, J., Turner v. Ambler^ 10 

Ad. 845. Farmer v. Darling, 4 Burr. Q. B. 257. 

1072. ^ (A) Haddriek v. ffeslop, 12 Q. B. 267. 

(/) Stevensv. Mid. Rail. Co. lOExch. Broad v. Ham, 8 So. 50; 5 Bing. N. 0. 
356 ; 28 Law, J., Exch. 328. 722. 
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If a person has been assaulted lyith a consciousness that, bj his own 
misconduct, he. provoked the assault, and has no reasonable ground to 
complain of it, and he nevertheless prefers an indictment, upon which the 
plaintiff is tried and acquitted, it is for a jurj to say whether the defend- 
ant instituted the prosecution with a consciousness that he was wrong ; and 
if they think so, there is a total absence of reasonable and probable cause 
for it, and evidence from which malice is fairly to be inferred (i). 

If the defendant appears to liave put the criminal law in motion for 
the purpose of enforcing payment of a debt, or obtaining the restitution of 
goods unlawfully detained, without having any reasonable ground for pre- 
ferring a criminal ch*arge, there is evidence of malice, and of want of rea- 
sonable and probable cause for the prosecution (k). 

If a man's own declarations and conduct, or the surrounding circum- 
stances of the case, show that an act, which was made the foundation for a 
charge of felony, was not believed by the prosecutor himself to be a felony, 
there is no reasonable or probable cause for a charge of felony. If the 
circumstances show that the prosecutor believed that a party he proceeded 
against as a thief took tlie goods under an erroneous notion tliat he had 
a lien upon them, or had a right to take and detain them, there is evi- 
dence of malice, and of want of reasonable and probable cause for the 
prosecution for a felony (/). In an action for a malicious prosecution of 
the plaintiff by the defendant for obtaining goods from the defendant by 
false pretences, it appeared that the plaintiff, who had been insolvent, 
went to the shop of the defendant in his absence and obtained five shil- 
lings* worth of marble hall-paper from his assistant, saying that it was for 
Mr. Hills, a neighbour, and that the bill was to be made out to Mr. 
Hills, which was done, and the bill was delivered to the plaintiff, who took 
it and the paper away with him ; but Mr. Hills had not authorized the 
plaintiff to get the paper, and would not pay for it, and the defendant was 
told this a few hours after the paper had been obtained, and knew who the 
plaintiff was, and where he resided, but made no complaint against him 
for three months ; and being asked the reason, said that the transaction 
had slipped his memory, until he was going through his books, when, 
seeing the entry of the paper against Mr. Hills, he went to him, and find- 
ing that he still repudiated the transaullon, and refused to pay for the 
paper, he went before a magistrate, and charged the plaintiff with having 
obtained the paper by false pretences. Upon these facts Wightman, J., 
asked the jurji^ first, whether they thought the plaintiff obtained the paper 

(i) Hinton v. Heathery 14 M. & W. 181. ante, p. 435. 

(A) Brooke v. Warwick, 2 Stark, 393. (1) Huntley v. Bimson, 2 H. & N. 000; 

McDonald v. Rooke, 2 Bing. N. C. 210; 27 Law, J., Exch. 134. 
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by falsely pretending that it was for Mr. Hills ; tnd this question being 
answered in the aflfirinativc, they were then asked whether they thought 
that the defendant, at the time he went before the magistrate, be- 
lieved that the plaintiff intended to defraud him of the price of the 
paper; and this question being answered in the negative, Wightman, J., 
held that there was* no reasonable and probable cause for the prosecu- 
tion (m). 

Any statements or declarations made by the defendant tending to show 
that he was actuated by spite and ill>will in instituting the prosecution is 
of course evidence of malice (n). “ When a person says to the prosecutor 

of an indictment for perjury that there really is no case against the man 
lie has indicted, and the prosecutor answers, * I indict him to stop his 
mouth,’ there is reasonable evidence from which a jury may infer that the 
prosecutor knows that the man is not guilty, but only indicts him for the 
purpose he has mentioned” (o). 

The fact that overseers of the x^oor have got out a summons before 
justices, and have caused a warrant of distress and a warrant of arrest to 
issue against the jdaintiff for the non-payment of poor-rates, they know- 
ing at the time that the plaintiff was bankrupt, and had obtained his pro- 
tection, is no evidence of malice to support an action for a malicious pro- 
secution against the overseers (p). 

Effect on the question of malice of parties having prosecuted under volun^ 
tai'y compulsion or hy the advice of counsel, — It is no answer to an action for 
a malicious prosecution to show that the defendant was bound over by 
recognizance to prosecute and give evidence, if it appears that the prose- 
cution originated in malice, and that the recognizance was the result of 
prior malicious proceedings, instigated by the defendant (7). Counsel’s 
opinion is of no avail to a man who has instituted an unfounded and mali- 
cious prosecution. “ It would be a most pernicious practice,” observes 
Heath, J., “ if we were to introduce the principle that a man, by obtaining 
the opinion of a counsel, by applying to a weak man or an ignorant man, 
may shelter his malice in bringing an unfounded prosecution ” (r). 

Malicious complaints before magistrates — Malicimis causing a justice's 
warrant to he issued against the plaintiff, — If a defendant maliciously and 
without reasonable and probable cause has attended before a magistrate 
and made a complaint, and induced the magistrate to issue a warrant 
against the plaintiff, the defendant is responsible in damages in an action 

(m) Williams v. Banksy I F. & F. 557. 37 Law, J., Exch. 333. 

(«) Michelly, Williams^ 11 M.&W.217. {q) Duhnis v. KeaU, 11 Ad. & E. 332. 

(o) Manle, J., Ileslop v. Chapmatiy 23 But see FUz John v. Mackinder^ C. P. 

Law, J., Q. B. 49, Feb. 35, 1800. 

(p) Philips V. Naylor i 4 H. d; N. 665 ; (r) Hewlett v. Cruchleyy 0 Taunt. 283» 
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for a malicious prosecAtion. If he goes before a magistrate and states 
that he has just cause to suspect that the plaintiff has robbed him, and 
upon that representation a warrant is granted, it does not lie in his mouth 
to say that the magistrate ought not to have granted the warrant; and if 
he has knowingly made a false charge, and had no real honAfde ground of 
suspicion, he is answerable for it (s). But to sho^ that the defendant 
was influenced by malice, it must be proved that the charge was wilfully 
false, or that the statements made by him before the magistrate were 
untrue to his knowledge, at the time he made them (<), or that they were 
of such a nature that no well-intentioned person would state them, and 
found a criminal charge upon them, without ascertaining whether they 
were true or false, the means of inquiry and of ascertaining the truth 
being within his reach, if he had thought fit to avail himself of them. 

A man may prefer a charge either on the foundation of what he knows 
or of what he suspects. But there is a wide difference, as it regards w)th 
the accuser and the party accused, whether the charge be made on the one 
ground or the other. That which is founded on the accuser’s own know- 
ledge will require proof to that extent to warrant such a cliarge ; whereas 
that which rests on suspicion only will be satisfied by circumstances sufli- 
cient to induce suspicion on the mind of a cautious person.” This dis- 
tinction,” observes Bayley, J., ** between a direct charge and one upon 
suspicion only is well known. I may know that a person has stolen my 
property by having seen him commit the act, or by having heard him 
confess it, and in cither of these cases the charge would proceed directly 
from my own knowledge, but information to a less extent might reason- 
ably create in me a suspicion, and then the charge would proceed in a form 
less direct ” (m). 

It has been held, that if a party goes and lays his complaint of the loss 
of his property before a magistrate and tells him of its having been taken 
or appropriated by the plaintiff, the complaining party is not responsible 
for what the magistrate may think fit ^o do upon the strength of this in- 
foimation. If^ therefore, the magistrate, acting u])on the statement or 
deposition honA Jide given, treats the matter as a felony, and issues his 
warrant for the apprehension of the plaintiff on the charge of felony, and 
in doing so forms an erroneous judgment, and conceives that to be a felony 
which is not a felony, but only matter for a civil action, the complaining 
party, who has thus set the magistrate in motion and caused the warrant 
to be issued, is not responsible for the erroneous judgment of the magis- 
trate, and the acts consequent thereupon {x). But if there is no reason- 

(«) EUee V. Smth^ 1 D. & R. 105. {x) Leigh v. Wehh, 3 Esp. 105 ; onto, 

(0 Cohen, V. Morgan^ 6 B. & R. 8. pp. 416, 417. 

(«) Z>avt« V. Noake^ 6 M. dr S. 32. 
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able or probable cause for a charge of felony, alM a charge of felony is 
made, the party preferring the charge will be responsible for it, though he 
acted under the advice of the magistrate, and preferred the charge at his 
suggestion. 

It is very often a very doubtful question whether a particular offence 
amounts to a felony; and it often depends upon the fact of the prisoner’s 
having acted with conscious dishonesty, or under a notion of right on his 
part. But “ some persons suppose that no man can lay his hands on 
goods that do not belong to him without being guilty of felony. If you 
could get at the bottom of a man’s mind, he might say he was justified, 
because the plaintiff had no right to do it, no matter how honest his 
intention ; but if that is his opinion, it is a blunder on his part, and one 
of those blunders,” observes Bramwell, B., “ for which a man who commits 
it ^ould be punished, as it is very likely that the person charged with 
felc^y through the blunder will, as long as he lives, be sometimes asked 
whether he had not been had up before the magistrate for felony” (y). 

It is not necessary, in order to maintain an action against a person 
for having made a false and unfounded charge of felony against another 
before a magistrate, to show that the charge was taken down in writing, 
and acted upon by the magistrate. But it is necessary that the jury 
should be satisfied that it was made to the magistrate with the view 
of inducing him to entertain it as a charge of felony (z). 

Effect of the continuance by the defendant of proceedings which were 
originally commenced without his knowledge or authority , — When the pro- 
ceedings have not been commenced by the defendant, but have only been 
continued by him, his responsibility commences at the point at which he 
becomes cognisant of the proceedings. And there is a material distinction 
between instituting a prosecution and merely attending the hearing upon 
a proceeding already commenced. It does not at all follow that the 
defendant, by attending the hearing, adopts the proceeding, or renders 
himself responsible for the motive^ or actions of the person who instituted 
it, although that person may be»an agent of the defendant (a). 

Effect of the complaint or information before the magistrate, being followed 
up by a conviction of the plaintiff . — A conviction of the plaintiff by a magis- 
trate, so long as it has not been quashed on appeal, affords a conclusive 
answer to the charge that the complaint or information which led to it 
was founded in malice, and was preferred without reasonable or probable 
cause (b). 


(«) Huntley v. Simeon^ 27 Law, J., Exch. 57. 

Exch. 137; 2 H. N. 600. (b) Mellor v. BaddeUy, 2 Or. & HL 

(a) Clarke v. PoBtan, 6 G. & P. 423. 678 ; post, ch. 14. 

(«) WeUon V. Beeman, 27 Law, J., 
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Maliciously causing % search-warrant to issue. — If a person, without 
reasonable and probable cause, and from malicious or corrupt motives, 
causes a search-warrant to issue, he is liable to an action for damages at 
the suit of the party who has been damnified by the execution of the 
warrant ; but if a party goes before a magistrate, and lays before him fair 
grounds of suspicion for the magistrate to exercise his judgment upon 
them, and the magistrate thinks fit, in the exercise of the functions of his 
office, to issue the warrant, the person so attending before the magistrate 
is not then responsible for the issue of the warrant, unless he has know- 
ingly or recklessly, and without due inquiry, sworn to what was false (c). 

Malicious prosecution by cmirt-martial. — An action for a malicious pro- 
secution will not lie at the suit of a subordinate officer against his com- 
manding officer for maliciously, and without reasonable or probable cause, 
bringing him to a court-martial, as it is an act done in the course of 
discipline, and under the powers legally incident to his situation in the 
publick service (d). 

Malicious assertion of a legal right — The malicious assertion of a legal 
right is not actionable. Let a prosecution be never so maliciously 
carried on, yet if there be probable cause or ground for it, no action for a 
malicious prosecution will lie ” (e). No man can be sued for the exercise 
of his legal right to issue execution upon a judgment, though it be 
averred that he acted aiialiciously, and without reasonable and probable 
cause (/). 

Malicious and unfounded actions. — If one man prosecutes a civil action 
against another maliciously, and without reasonable and probable cause, 
an action for damages is not maintainable against the prosecutor of the 
action. Thus, if one man slanders another in an action in a proper court 
no action will lie for it ( g). There is a great difierence between the 
bringing of an action and indicting maliciously and without cause. When 
a man brings an action he claims a right to himself, or complains of an 
injury done to him ; and if a man fancies he has a cause of action ho may 
sue and put forward his claim, how^ever false and unfounded it may be. 
The common law, in order to hindex* malicious, and frivolous, and 
vexatious suits, provided that every plaintiff should find pledges, which 
were amerced if the claim was false. But that method became disused, 
and then to supply it the statutes gave costs to the successful defendants. 
But there was no amercement upon indictments, and the party had not 

(c) Cooper v. Booths 3 Esp. 144 ; cited Floyd v. Barker^ 12 Rep. 23. • 

1 T. R. 533. Philips v. Naylor^ 4 H. & (e) Anon. 0 Mod. 73. 

N. 565 ; 27 Law, J., Exch. 222 ; 28 Law, (/) Boret v. Lewis^ 5 D. & L. 373. 

J., Exch. 225. Magnay v. Bart, 5 Q. B. 394. 

(d) Johnstone v. Suilonj 1 T. R. 548. (y) Beauchamp y, Crcj/l, Keilw. 26. 

Sutton V. Johnstone^ 1 Bro. P. C. 76. 
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any remedy to reimburse himself but by action. But if A sues an action 
against B for mere vexation in some cases upon particular damage, B may 
have an action, but it is not enough to say that A sued him faUo et 
malitiose, but he must show the matter of the grievance specially, so that 
it may appear to the court to be manifestly vexatious Qi), 

Malicioualy putting the process of the law in nwtion in the name of a 
pauper or insolvent. — No action will lie for improperly promoting a civil 
action in the name of a third person, unless* it was alleged and proved 
to have been done maliciously, and without reasonable or probable 
cause (t); but if there be malice and want of reasonable or probable cause 
the action will lie, provided there be also legal damage (Jc). If the 
plaintiff in an action charges the defendant with having maliciously, and 
without any reasonable or probable cause, commenced and prosecuted an 
action against him in the name of a third person for his (the defendant’s) 
own benefit, whereby the plaintif!* has sustained damage, and it appears 
that the party so wrongfully put forward by the defendant was a person 
in solvent circumstances, the action will be defeated, inasmuch as the 
award of costs upop the failure of that action would, in contemplation of 
law, have been a full compensation for the unjust vexation caused by the 
bringing of the action, and no damage would be deemed to have been 
sustained; but if it appears that in the previous action there was judg- 
ment of non-suit, with an award of costs, and that the plaintiff was a 
pauper, x)r an insolvent, and could pay no costs, and that the defendant 
knew of the insolvency of the plaintiff at the time he induced the latter to 
bring the action, and had himself no interest in the subject-matter of the 
suit, there would appear to be a good ground of action (/). 

Maliciously issuing execution for a larger sum than is due upon ajiidg- 
ment. — Process of execution on a judgment for the purpose of obtaining 
the sum recorded is primd facie lawful, and the judgment creditor cannot 
be rendered responsible in damages for issuing execution for more than is 
due upon the judgment, unless some actual damage can be shown to have 
been sustained by the plaintiff therefrom. It is not enough for the 
plaintiff to show that he was arrested and kept in custody for the greater 
amount than was due upon the judgment. He must also prove that by 
reason of the arrest and detention for t^e larger sum his imprisonment 
was prolonged, or the expense of obtaining bis discharge increased. His 
remedy, where the thing has been done inadvertently without malice, is 

(A) Savile v. Roberts, I Ld. Bayiu. 374; 21 Law, J., C. P. 3. Atwood v. Monger, 

1 SiUk. 13, Styles, 378. Waierer v. Freeman, Hob. 

(i) FUghl V. Leman, 4 Q. B. 883. 286. SavUe v. Roberts, 1 Ld. Raym. 378; 

(A) WiUiams, J., 11 C. B. 73U; 1 RoU. 12 Mod. 208. PecheU v. Watson, 8 M. & 

Abr. Action Case, H. pi. 1, p. 101. W. 681. 

(I) Oottp^eU y. Jones, 11 G. B. 728, 730 ; 
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to apply to the court, or a judge, that he may be discharged, and that 
satisfaction may be entered up on payment of the balance justly dUe. 

But it would not be creditable to'our jurisprudence,” observes Lord 
Campbell, “ if the debtor had no remedy by action where his person or his 
goods have been taken in execution for a larger sum than remained due 
upon the judgment, the judgment creditor knowing the sum for which 
execution is sued out to be excessive, and his motive being to oppress or 
injure his debtor. The court or judge to whom summary application is 
made for the debtor^s liberation can give no redress beyond putting an 
end to the process of execution on payment of the sum due, although 
by the excess the debtor may have suffered a long imprisonment, and 
have been utterly ruined in his circumstances” (m). 

Maliciously causing an extent to he i8»ued against the plaintiff. — If a 
defendant, from feelings of ill-will, and with a view to annoy and injure 
the plaintiff, prays an extent to secure a debt due from the plaintiff to 
the crown, under the pretence that the debt is in danger of being lost to 
the crown, when ho knows it not to be in danger, or has no reasonable 
or probable cause for believing it to be in danger, he will be responsible 
in damages in an action for a malicious prosecution. Such a proceeding 
is calculated to affect the plaintiff’s credit, and bring demands upon him, 
and be productive of injurious and even ruinous consequences to him. 
In the action for the malicious prosecution, the law requires that the writ 
of extent should be traced to its close, and that may bo done by showing 
it to be discharged by the court, though upon an arrangement, and by 
consent (n). 

Malicious proceedings in bankruptcy, — An action for a malicious pro- 
secution will lie against persons who petition for an ad^dication in 
bankruptcy, without reasonable or probable cause, and knowingly and 
wilfully, or recklessly, swear to depositions false in fact (o). I# order to 
prove a want of reasonable or probable cause, the proceedings must be 
superseded or set aside before the commencement of the action, for the 
very existence of a commission of bankruptcy has been held to be evidence 
of probable cause (p). The mere fact of the proceedings having been 
superseded or set aside, does not of itself establish the fact of the want of 
probable cause for them, anc^the plaintiff must give some prirnd facie 
evidence of want of probable cause, in order to put the defendant upon 
proof of the existence of probable cause (g), 

(m) Churchill v. Stagers, 3 Ell. & Bl. (o) Farley v. Danks^ 4 Ell. Ss Bl. 409. 

088 ; 23 Law, J., Q. B. 308. Jenings v. Brown v. Chapman^ 1 W. Bl. 487. 

Florence, 2 C. B. 4«7 ; 26 ib. C. P. 277. (p) Whitworth v. Hall, 2 B. & Ad. 608. 

Wentworth v. Bullen, 0 B. & C. 849. (9) Hay v. Weakley, 5 C. 4; P. 861* 

(n) Craig v. HaseU, 4 Q. B. 492. CoUdn v. James, I B. ^ Ad. 134a 
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Malicious abuse qf legal process^-^WhoeYer makes use of the process 
of the court for mme* private purpose of his own, not warranted by the 
exigency of the writ or the order of the court, is amenable to an action 
for damages for an abuse of the process of the court. Thus, where the 
defendant having instituted legal proceedings against the plaintiff, and 
caused a writ to be issued against him, employed the officer charged with 
the execution of the process to do a speipidc thing that he was not 
warranted by the writ to do, viz. to use it as a means of compelling the 
plaintiff to give up a ship^s register, it was held that the defendant was 
responsible in damages to the plaintiff for causing him to be arrested and 
detained until he had given up the register, and for the injury ho had 
sustained in being deprived of the register which he had given up to 
obtain his release from ^custody. And when the complaint is, that the 
process of the law has been abused and prostituted to an illegal purpose, 
it is perfectly immaterial whether or not it issued for a just cause of 
action, or whether the suit was legally terminated or not (r). 

Malicious detenticm of judgment dehtors after tender of the debt and costs , — 
The Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), authorizes 
the sheriff, gaoler, or person in whose custody a prisoner may be, under a 
writ of ca. sa. to discharge such prisoner on receiving an order in writing 
from the attorney in the cause; but the attorney is not to give the 
discharge without the consent of his client, nor is the sheriff, or gaoler, or 
person having the prisoner in custody, to liberate him, if the judg- 
ment creditor gives him notice not to do it. If, therefore, the latter, 
after tender of the amount of the judgment debt and costs, refuses to 
consent to the discharge of the prisoner, or interferes to prevent his 
liberation, will be guilty of a wrongful act, and may render himself 
liable to an. action for maliciously refusing to discharge the prisoner, and 
detaining him unlawfully in custody (s). 


SECTION Jf. 

OF ACTIONS FOR MALICIOUS ARREST AND MALICIOUS PROSECUTION. 

Actums for a malicious arrest are maintainable, as we have seen, when- 
ever a party has obtained an order or authority from a judge to make an 

<r) Chulngtr v. 5 Sc. 580 ; 4 Bing. £. 274. 

K. G. 212. Hisgwood v. GoUtfiye, 9 Ad. Sc (<) Orozer y. PilUng, 4 B. A C. 26. 
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arrest, hj imposing some fake statement upon the judge knowingly and 
designedly, and for the purpose of obtaining sonie undue advantage, or by 
stating certain facts as being true within bis knowledge, when be knew 
nothing about them, or bis belief in the truth of a plarticular statement, 
when be bad no reasonable or probable cause for bis belief (post, cb. 17, s. 1.) 
We have seen, also, that an action is maintainable by a judgment debtor 
who has been arrested and imprisoned for more than is due upon the 
judgment, if bis imprisonment has thereby been prolonged, or the expense 
of bis obtaining his discharge has been increased, and actual damage can 
be proved to have been sustained by him from the commission of%e 
wrongful act (ante, pp. 442, 443). “ It is obvious,” observes Ld. Campbell, 
to common sense, that a debtor may be grievously damnified by reason of 
the execution under a ca. sa. being for the full amount of the sum recovered 
by the judgment, where only a very small sum is due; his imprisonment 
is thereby likely to be greatly prolonged, and though, by the mere force of 
the writ, the sheriff is not authorized to receive the money, to levy which 
is the great object of the execution, it is well known, and may be capable 
of proof, that in practice the attorney for the judgment creditor may name 
a special bailiff, to whom the warrant is to be directed, and that he is 
authorized to discharge the debtor on payment of the sum endorsed on the 
warrant, to be levied with poundage and other expenses. At any rate, it 
is quite clear that, by a declaration on the warrant that the whole sum 
recovered is to be levied, although the greatest part of it has been paid, 
the debtor must be greatly embarrassed and delayed in raising the small 
balance remaining due, and in applying for his discharge” (<). We think, 
therefore, that an action is maintainable whenever execution has been sued, 
and the person or goods of the judgment debtor have been taken in 
execution for a larger sum than remained due upon the judgment, this 
being shown to be done maliciously, and without reasonable and«^ probable 
cause, and to have produced actual damage to the judgment debtor. 

Effect of the pendency of a rule for a criminal information against the 
defendant on the prosecution of the plaintiff for the subject-matter of a cwil 
action brought by the plaintiff. — The mere fact of a criminal information 
being pending against the defendant on the prosecution of the plaintiff, 
for the same subject-matter, ^ no ground for staying the proceedings on 
the action ; but if the plaintiff has resorted to his private remedy, by way 
of action, the court will not in general allow him to proceed with the 
criminal information until the action has been discontinued (u). 

Parties to be made defendants — Liabilities of persons who stir up or 

(t) Churchill v. Siggers^ 3 Ell. & Bl. (u) Caddy y.BarkWy l M. k R. 2*^. 
920 ; 23 Law, J., Q. B. 811. Rex v. Sparrow^ 2 T, R. 198. . 
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insttgate an unfounded and malkiouB prosecution — Principal and agent— 
Aitomeg and client, — It is immaterial 'whether the defendant alone makes 
the charge, or whether he stirs np and procures another to do it. In either 
case he is liable in damages (x). If, for the gratification of his malice, a 
man gives his agent a plenary authority to institute a prosecution against 
another, he is equally responsible for all that is done under it, and if the 
agent have no cause for the proceeding, the principal is responsible, for it 
is his duty to inquire whether the proceeding be well founded or not. If, 
ft fiUftg aiust the agent, there was an absence of reasonable and probable 
ciflRe for the prosecution, that is sufficient as against the principal, by 
whose authority and direction the agent acted (j/). But if the agent 
institutes the proceeding of his own head, and without the instigation or 
direction of the principal, the latter will not be responsible for the 
unauthorized proceedings of his agent, unless he adopts them and con- 
tinues, them with knowledge of all the circumstances. When proceedings 
have been commeiYced by an agent without the knowledge of the principal, 
the responsibility of the latter commences at the point at which he becomes 
cognisant of the proceedings ( 2 ^). 

If an attorney maliciously, and without reasonable and probable cause, 
knowing that his client has no just claim against the plaintiff, assists in 
putting the law in motion, and effects an unlawful and malicious arrest,, 
he, as well as his client who has authorized the proceeding, will be 
responsible in damages (a). 

If, in an action for a malicious prosecution against A and B, supported 
by proof that both A and B entered into a joint recognizance to prosecute 
and give evidence, it appear that A only employed the attorney, and that 
B attended before the magistrate and the grand jury at the request of the 
attorney, B will bo entitled to an acquittal (6). 

A railway company is not liable for a malicious prosecution instituted 
by their servant without the knowledge or direction of the company, and 
a doubt has been thrown out as to whether a corporation can be actuated 
by that sort of malice that is essential to the maintenance of an action for 
a malicious prosecution (c). 

Declarations for a malicious arrest under a judge’s order should show 
that the defendant went before one of the judges of the superior courts, 
and falsely and maliciously, and without any reasonable or probable cause, 
represented and pretended to the judge that the defendant, or some third 

(a?) SatfiU v. J^oberUt 1 Ld. Haym. 877. (a) Stockley v. Hormi^e, 8 C. & P. 10. 

(y) Miehell v. WiVUnm^ 11 M. & W. (d) Eagar v. Dyott, 5 C. & P. 4. 

193 . (c) Stevens v. Mid, MaU. Co, 10 Exch. 

{ 2 ) Weston V. Eeeman, 27 Law, J., 352 ; 23 Law, J., Exch. 328. 

Exch. 57. 
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party, had a cause of action against the plaintiff for a sum exceeding 20/., 
and that there was probable cause for believing that the plaintiff was 
about to quit England; and, by means of such false and malicious repre- 
sentation, caused and procured the judge to make a special order, directing 
that the plaintiff might be held to bail, and then maliciously, and without 
any reasonable and probable cause, sued out a writ of capias, and caused 
the plaintiff to be arrested and imprisoned under the said writ (d). 

Declarations fai* malicmisly arresting the plaintiff on a ca. sa. for more 
tkaitwas due upon the judgment must show that some actual damag^mi 
been sustained by the plaintiff from the wrong done. It is not enoupR 
allege that the judgment had been partly satisfied, and that execution was 
sued out, and the plaintiff arrested and imprisoned for a larger sum 
than remained due upon the judgment. The declaration usually sets forth 
the recovery of judgment by the defendant in a certain action, in which the 
defendant was the plaintiff and the plaintiff was the defendant, the receipt 
by the defendant of a certain sum in part payment and satisfaction of the 
judgment, and that the defendant nevertheless wrongfully and maliciously, 
and without any reasonable or probable cause, sued out and endorsed a 
writ of ca. sa. for the whole of the debt, and delivered the writ so endorsed 
to the sheriff, and caused the plaintiff to be imprisoned under the said 
writ to satisfy the defendant the whole of the debt, whereas at the time of 
the suing out and endorsing the writ a certain specified smaller sum, and 
no more, was due from t]}c plaintiff upon the judgment ; and^that the 
plaintiff, after he had been taken and imprisoned, and long before his dis- 
charge from custody, was able and willing, and offered to pay, and was 
afterwards discharged from imprisonment on paying, the specified smaller 
sum and no more, and that the plaintiff, by reason of the premises, was 
prevented from attending to his business, was injured in his credit, and 
was put to and incurred divers costs and expenses for his maintenanbe 
during the said detention, and in obtaining his discharge (e). 

Declarations for a malicious prosecution usually set forth that the de- 
fendant, at a specified time and place, appeared before one of Her Majesty’s 
justices of the peace then acting in and for a certain specified locality, and 
falsely and maliciously, and without any reasonable and probable cause, 
charged the plaintiff with a felony or a misdemeanour, as the case may be, 
specifying the nature and substance of the charge as laid in the inform- 
ation before the justice, and averring that the defendant thereby caused 
the justice to grant his warrant for the apprehension of the plaintiff, and 
bringing him before the justice, or some other justice, to be dealt with 

(d) Ptifie V. Lamontf 4 Sc. N. fi. ; 350. 

3 M. & Gr. 702. Danieh v. Fielding, 16 (e) Jening$ v. Florence, 2 0. B., N. S.*, 

M. & W. 206. Rots V. Norman, 5 Exch. 467 ; 26 Law, J., G. F. 277. 



' 148 * AGTIOKB VOB MALICIOUS ABBEBT AND PBOSBCUTION. [CHAP. Xll. . 

aoco^ingsto jiaw ; and that the defendant, under and by virtue of the war- 
rant, procured the arrest and imprisonment of the plaintiff for a certain 
Bpeoified period; and then caused him to be conveyed in custody before 
certain named justices, then acting as justices in and for a certain specified 
locality; and then maliciously, and without any reasonable and probable 
cauje,«|>ersisted in his false charge and complaint, and caused the justices . 
^.commit the plaintiff. to prison, to take his trial upon the charge at the 
then next general quarter sessions of the peace, to be holden, &c. ; and then 

« red th^ plaintiff to be imprisoned upon the charge until he was^is- 
ed as thereinafter mentioned ; and that the defendant, at the general 
quarter sessions of the peace holden, &c, falsely and maliciously, and with- 
out any reasonable and probable cause, caused the plaintiff to be indicted 
upon the false, malicious, and pretended charge, and that the plaintiff was 
in due form of law tried upon the indictment; and was acquitted and dis- 
clfiarged out Of eustody ; setting forth the nature and extent of the damages 
that have b^n sustained by the plaintiff, and the charges and expenses 
incuired by him in defending himself against the prosecution. 

If there be any special damage it should be stated, with such reason- 
able particularity as tP give notice to the defendant of the peculiar nature 
of the injury (/). The declaration must aver the termination of the pro- 
secution, and set fpi^ the means by which it was ended ; otherwise the 
plaintiff might recover in the action, and yet be afterwards convicted on 
the origijpal prosecution (^). ' ^ 

Of (tie plea ^not guilty m (wtiom for a malicious arrest anxd malicious 
prosecuiuih. — The plea of not guilty in actions for a malicious arrest, 
malicious prosecution, "^nd maliciously suing out a fiat in bankruptcy, 
puts in issue the fact , of the arrest or the prosecution by or through the 
instrumentality of the defendant, the question of malice, and of the exist- 
ence of reasonable, and probable cause. (^) for the prosecution, but not the 
fact of the discontinuance or termination of the proceedings. If, there- 
fore, the declaration avers the discontinuance of the prosecution, or the 
termination of the proceedings by a dismissal of the complaint, charge, or 
petition, these material allegations must be specially traversed, in order to 
put the plaintiff upon proof of them (t). > 

Pteas of justificaiion. — If the defendant, instead of relying on the plea 
of not guilty, elects to bring the facts before the court in a plea of justi- 
^ fication, he must allege as a ground of defence that the facts and circum- 
stances which he relies upon as showing reasonable and probable cause for 

(i) WatHM V. Lee, 5 M. W. 270. 

J Doug. 215, Atkiiwm v. lUMgK 3 Q. B. 85. 

116. drkk V. HeOou, 12 ib. 275. 

Ad.&E.3l2. 


(y) - eb* ®* I* 

{h} ^otUm V. 3 
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the institution of the prosecution, were known to him et thd^/time the 
charge wai| made, and formed the reason and inducement for hisf putting 
the law in motion (k). 

Evidence at the trial— Proof on the part of the pUmHff — MaUcious 
arrest . — In order to maintain an action against a defendant for a malicipus 
arrest under a judge’s order, the plaintiff must, under the pW oi not 
guilly, prove, as we have seen, that the defendant procured the order by 
imposing upon the judge some false statement, or swearing' todiis belief 
in a particular state of facts, without having a^y reasonable or pr()|||ble' 
cause for his belief (ante, pp. 434, 435). , The plaintiff, therefore, must 
be prepared to prove the affidavit made by the defendant before the judge 
by production of the original or an examined Or office copy (Z), and must 
show that the defendant made the affidavit, or used it (m). The judge’s 
order for holding the plaintiff to bail should be proved by production of 
the original order, purporting to be signed by one of the judges of the 
superior courts (n). The arrest of the plaintiff ^by virtue of the order, at 
the instance of the defendant, or by his procurement, may be established 
by the defendant’s declarations and conduct in the matter of the arrest, 
and the surrounding circumstances of tho case, as well as by production of 
the writ and warrant. * 

Where the plaintiff put in eividence the jud^^ order, and a writ of 
capias which had been issued thereon and lodged with the sheriff, but the 
capias was not shown to have been returned, neither was ady warrant 
produced, but it was proved that on the defendant being told that the 
plaintiff was in custody he said, as he had got him fast he would punish 
him, and further, that his attorney attended before the judge to oppose 
the plaintiff’s discharge, it was held that there wits sufficient ^roof against 
the defendant, without the production and proof of any warrant (o). If 
the plaintiff has not by his conduct and declarations admitted that the 
arrest was made by his orders and^ directions, the writ under which the 
arrest was effected may be proved by production of the original writ, 
scaled with the seal of the court ; ' or if it has been returned and become 
matter of record,- it may be proved by a certified or examined copy. The 
warrant from the sheriff to his officer may be proved in like manner (p\ 
and the fact of the arrest may be e^ablished by the evidence of the 
officer who effected it, ' and by the plaintiff’s own testimony . in the 
matter. 


(A) DeUgal v. HigMeyt 0 Sc. 109; 8 
Bing. N. 0. 960. 

(1) ArundeU v. WhiU-^ 14 East. 224. 
Crook V. Dowling, 8 Doug. 75. Casburn 
y, Beiit, 2' Moore, 60. 


(m) Dees v. Bowen, McGlel. A Y. 892. 

(n) 8 & 9 Yict^ e. 118, s. 2, post, oh. 

20 , 8 . 1 . 

■ (o).PeirU y, Zamont, 8 M. Or.. 707. 

(p) Post, ch. 20, s. 1. 
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An arrest may be established, as we hare seen, by proof that the 
plaintiff yoluntarily submitted to the process, or to the commimds of the 
officer, and that restraint was put upon him. It is not necessary to show 
any actual contact, or that a hand was laid upon him (ante, p. 435). 

In actions for. maliciously arresting the plaintiff on a ca. sa. for more 
than is due, it is not competent for the plaintiff at the trial to obtain a 
verdict, by proving merely that he was arrested and kept in custody for a 
greater amount than was due, however improperly indorsed on the warrant; 
it must be proved, as wo have seen (ante, pp. 442, 443), that by reason of 
the^rest and detention for the larger sum, the debtor’s imprisonment 
was prolonged, or the expense of obtaining his discharge increased (q). 

Proof of maltcious inforrmtima and complainis before magistrates,— ThQ 
statute 11 & 12 Viet. c. 42, s. 17, requires all magistrates before whom 
any person shall appear, or be brought charged with any indictable offence, 
to take the statement on oath or affirmation of those who know the facts 
and circumstances of the case, and put the same into writing, and cause 
them to be read over to, and signed by the witnesses, before they commit 
the accused person for trial, or admit him to bail. These depositions are 
afterwards (s. 20) to be delivered to the proper officer of the court in 
which the person conimitted or bailed is to be tried, and the latter is 
(s. 27) to be furnished "i^ith a copy thereof on application to the officer or 
person having the custody of the same. 

Where the charge or complaint, or the examination, is by law required 
to be taken down in writing, it is always to be presumed that this was 
done, although the party was discharged on the ground that no case was 
made out against him. Unless, therefore, positive evidence be given that 
the examinations were not taken down, oral evidence cannot be given of 
what took place before magistrates (r), for where matters are required to 
be reduced into writing by statute for the purpose of evidence, the writing 
is considered to be the best evidence, and must be produced, unless it can 
be shown to have been lost or destroyed (post, ch. 20). If it be proved 
that no depositions were taken, then oral evidence of what took place 
before magistrates is admissible (s). 

In order, tsherefore, to prove the proceedings before magistrates, it is 
in general necessary to serve the magistrate’s clerk with a subpoena duces 
tecum, if the proceedings are in his custody, but if they have been 
returned to the clerk of the^ peace, or his deputy, or to the clerk of the 
arraigns, then the officer who. has the custody of them is the proper person 

iq) JeningB v. Florence, 2 0. B., N. S., (r) Parsons v. Broum, 3 G. ^ K. 206. 

467 ; 26 taw, J., 0. P.* 277. Churchill (s) Jeans v. Wheedon, 2 Mood. & Rob. 
Y. Siggers, 23 ib. Q. B. 812 ; 8 £11. & Bl. 486. 

920. 
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to be summoned to produce them. If the officer in whose custody they 
ought to be, if they exist, has searched for them and cannot find them, 
secondary evidence may be given of their contents («). The oath and 
handwriting of the defendant should be proved, and thn issue of the 
warrant on the strength of the information. 

If the charge was dismissed and was not taken down in writing, 
or if it was of such a nature, or made under such circumstances, that there 
was no obligation imposed by law upon the justices to take it down in 
writing, the nature of it may be proved by any person who was present 
and heard the charge made (u). 

In all actions against parties for going before justices of the peace, and 
lodging a complaint or information against the plaintiff, and obtaining a 
warrant for his arrest, and causing him to be arrested, it must be proved 
that the complaint and wrongful acts of the defendant in the matter were 
done maliciously, and without reasonable and probable cause. If it 
appears that the defendant laid his case before a magistrate, that the 
magistrate issued a summons, which was served on the plaintiff, requiring 
him to appear and answer the complaint, and that the plaintiff chose to 
take no notice of the summons, whereupon the magistrate directed a 
warrant to issue, upon which the plaintiff was arrested, the defendant will 
not be responsible for the arrest, as it was caused* by his own negligence 
and misconduct, rather than by the complaint made against him by the 
defendant (a?). 

Proof of malicious criminal prosecutions. — To support an action for a 
malicious and unfounded criminal prosecution, the plaintiff must prove the 
fact of the prosecution, that it was instigated by the defendant (ante, 
p. 446), or that the defendant was the prosecutor; that the charge was 
unfounded and made without reasonable and probable cause (antc,p. 437); 
that there was malice on the part of the defendant (ante, p. 435) ; that 
the prosecution terminated in the plaintiff’s favour (ante, p. 448); and 
that injury and expense resulted to the plaintiff from the proceedings. If 
an indictment preferred by the defendant contains several charges 
against the plaintiff, and he is convicted on some and acquitted on others, 
this does not prevent the plaintiff from maintaining an action for a mali- 
cious prosecution in respect of the charges of which he was acquitted (y). 
The question whether there was or was not probable cause for some parts 
of the charge would affect the amount of the damages recoverable, but not 
the plaintiff’s right to a verdict (z). 


(0 Freeman v. ArkeU, 2 B. & G. 404. p. 403 ; post, ch. 13, s. 2. 

(ii) Clarke v. Poatan^ 6 G. & P. 423. (y) Reed v. Taylor, 4 Taunt. 617, 

(x) Philips V. Naylor, 4 H. & N. 616 ; (2) Delisser v. Towne, 1 Q. B. 348. 

27 Law, J., Exch. 224; 28 ib. 226 ; ante, EUia v. Abrahams, 8 Q. B. 713. 
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Proof hy certified copy of the record of the prosecution and ocquittaL — The 
statute 14 & 15 Viet. c. 99, enacts (s. 13), that in order to prove the trial 
and acquittal of any person charged with any indictable offence, it shall 
not be necessary to produce the record of the trial and acquittal, or a copy 
thereof, but it shall be sufficient that it be certified, or purport to be 
certified, under the hand of the clerk of the court, or other officer having 
the custody of the records of the court where the acquittal took place, or 
by the deputy of such clerk or other officer, that the paper produced is a 
copy of the record of the indictment, trial, and acquittal, omitting the 
formal parts thereof (a). 

It has been declared by Willos, C. J., that “ every prisoner upon his 
acquittal has an undoubted right and title to a copy of the record of such 
acquittal for any use he may think fit to make of it, and that, after a 
demand of it has been made, the proper officer may be punished for 
refusing to make it out (ft). 

The fact of the defendant’s name being on the back of the bill of 
indictment does not prove that- he was the prosecutor of the indictment, 
for the name of any person who can give evidence respecting the subject 
matter of the indictment may properly bo put upon the back of the bill (c). 
But the fact of the defendant’s having instituted the prosecution may bo 
proved by showing that he employed an attorney or agent to conduct the 
proceedings, gave orders and directions concerning them, paid expenses, 
and personally interfered in getting ^ the case and preparing evidence 
(ante, pp. 439-446). The mere .fact of a party having attended at the 
trial and given evidence as a witness, is no proof of his having instituted 
or instigated the prosecution {d ). 

Having proved that the defendant instigated the prosecution, it must 
then be shown that it was done maliciously, and without reasonable and 
probable cause. Proof of express malice is, as we have seen, noqMoof of 
want of reasonable and probable cause (ante, p. 435). The plaintiff must 
give general evidence, showing that there was no reasonable ground for the 
prosecution (e). » 

Proof of malice and of want of reasonable and probable cause,— the 
circumstances connected with the prosecution are such that the prosecutor 
must have known that he had no reasonable ground to go upon, there will, 
as we have seen, be evidence of malice. His own opinion and belief about 


(tt) Post, ch. 20, 8. 1. Hunter v. 
Fnncht Wiiles, 517. Caddy v. Barloiv, 
1 M. & R. 277. 

(5). Hex: v. Brangan, I Loach, C. C. 27. 
And see the, statute, 40 Ed. 3, cited 
Taylor on Evidence, 1157, n. 4, 2nd edn. 


and printed in the appendix to the 0th 
vol. of tlie Statutes at Largo, p. 45, quarto 
ed. 

(c) Girlingion v. Pitfieldt 1 Ventr. 47. 
\d) Eagar v. Dyott^ 5 G. A; P. 5. 

{e) Incledon v. Berrys 1 Oampb. 204 n. 
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the matter may, as wo have seen, be proved by his own statement and 
admission (ante, pp. 436-488), and conduct in the prosecution. If, with 
full knowledge of all the facts of the case, he takes no step to put the 
criminal law in motion until long after the alleged crime or misdemeanoui 
was committed, and then causes the plaintiff to be apprehended and pro- 
secuted, without giving any satisfactory reason for the long delay, it will 
be a question for the jury whether, when he did at last prosecute, he acted 
under the bond fide belief that the plaintiff was really guilty of the charge 
he brought against him. If he had no such belief, but acted from vindic- 
tive feelings, or from causes foreign to the innocence or guilt of the 
plaintiff of the offence imputed to him, there will be evidence of malice 
and of a want of a reasonable and probable cause (ante, p. 437). 

Scandalous charges and accusations made by the defendant against the 
plaintiff in connexion with the prosecution are evidence of malice. Wliere 
the defendant put an advertisement in the newspapers of the finding of the 
indictment by the grand jury, the advertisement w^as held, to be admissible 
in evidence to i)rove the malice of the defendant, although an information 
had been granted for it as a libel, but the jury were directed not to con- 
sider it in estimating the damages ( /*). 

The question of probable cause is a mixed proposition of law and fact. 
Wlicther the circumstances alleged to show it probable, or not j^robable, 
are true and existed, is a matter of fact; but whether, supposing them to 
be true, they amount to a probate cause, is a question of law for the 
decision of the judge (</). The bond Jule belief of the defendant in the 
truth of the charge preferred by him .against the plaintiff, and of the 
plaintiff’s guilt, is essential to the establishment of reasonable and pro- 
bable cause for a criminal prosecution, and it is for the jury to determine 
what was the plaintiff’s belief in the matter, and whether, if he 
belicviflfche plaintiff to have done what he imputed to him, ho had reason- 
able grounds for that belief ; for if he formed his conclusion rashly and 
inconsiderately, he is not warranted in acting on his belief (A). If the want 
of reasonable and probable cause for the prosecution id so strong and plain 
as to amount to evidence of malice, that must be shown by the plaintiff. 
An abandonment of the prosecution, or an acquittal for want of evidence, is, 
as we have seen, no proof of malice, or of the prosecution being unfounded 
and unjust (t). 

Proof on the part of the defendant — If the plaintiff makes out a primd 


(/) Chambers y. Eobinson, 2 Str. 601. 
(ff) Johnstone v. Sutton^ I T. B. fi45. 
Panton v. WiUiams, 2 Q. B. 193. James 
V. P/ielpSf 11 Ad. & E. 488; Anon. 6. 
Mod. 73. Clements v. Ohrly^ 2 C. K. 


689. MUchell v. JenkinSf 6 B. & Ad. 594. 
(/O Douglas Y. Corbett 0 £11. & BL 614. 
(i) Purcell v. Macnamara, 1 Caiupb. 
202 ; 9 East. 303 ; ante, p. 435. 
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fcLcie case of malice, and of want of reasonable and probable cause for the 
prosecution, the defendant must bring forward circumstances to show that 
he acted hand fide, and had reasonable ground for believing that the facts 
within his knowledge constituted the offence which he charged (k). If it 
should appear from Iris conduct in the matter that he had no such belief, 
the plaintiff will, as we have seen, be entitled to a verdict (ante, p. 437). 
In order to show bona fides on tlie part of the defendant, it is competent to 
him to prove any communication that may have been made to him prior to 
the commission of the grievance, to show the impression made on his mind, 
and tlic materials lie had before him for forming an opinion. If the 
plaintiff had previously been guilty of felony, and the defendant was 
present at the trial, or had seen a record of the conviction which induced 
him to act in the matter of the complaint, these facts arc receivable as 
evidence of bona fides (/). 

It is no answer to an action for a malicious prosecution to show that 
the indictment preferred by the plaintiff was not sustainable, in point of 
law, against the defendant, for a bad indictment serves all the purposes 
of malice, by putting the party to expense and exposing him, but no pur- 
pose of justice in bringing the party to punishment if he were guilty ”(m). 

When the plaintiff in his declaration avers that up to the time of the 
prosecution by the defendant he had borne a good character, and claims 
damages for injury to his character, it maybe shown, on cross-examination 
of the plaintiff’s writnesses, that he was at the time a man of notoriously 
bad character (^i). But where the plaintiff does not, in his declaration, 
expressly claim damages in respect of injury to reputation, general 
evidence as to the plaintiff’s character is inadmissible (o). Such evidence 
affords no proof of probable cause for a prosecution (p). 

Questions for the jury . — The rule is, that however complicated the facts 
may bo on which the question of reasonable and probable ciAe may 
depend, the judge must leave the facts to the jury, and on the facts found 
by them determine for liimself wlicther there is reasonable or probable 
cause or not (< 7 ). “ There have been some cases,’* observes Tindal, C. J., 

“ which appear at first sight to have somewhat relaxed the application of 
the rule, but there has been no real departure from it. In some cases the 
reasonableness and probability of the ground for the prosecution has 
depended, not merely upon the proof of certain facts, but upon the 

(fc) Weston V. Beeman, 27 Law, J., post, cli. 10, s. 3. 

Kxch. 37, Turner v. Ambler, 10 Q. B. (o) J[)oM;rtin7v.2?M/c/wT,2 Mood. &Tlob. 

2(^0. Delvgal v. Ilighleg, 3 So. 101). 374. Cornwall v. Richardson, R. & M. 

(/) Thomas v. Russell, U Exoh. 704. 305. 

\m) Wichs V. Fcnlham, 4 T. R. 248. {p) Newsam v. Carr, 2 Stark. 70. 

Pippet V. Hearn, 1 D, & U. 271. (q) Douglas v. Corbett, 6 Ell. & Bl. 

(n) Rodriguez \\ 2'admire, a Esp. 721 ; 616. 
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question whether other facts which furnished an answer to the prosecution 
were known to the defendant at the time it was instituted. In other 
cases the question has turned upon the inquiry, whether the facts stated 
to the defendant at the time, and which formed the ground of the 
prosecution, were believed by him or not. In other cases the inquiry has 
been whether, from the conduct of the defendant himself, tlie jury will infer 
that lie was conscious he had no reasonable and probable cause. But in 
these, and many other cases which might bo suggested, it is obvious t|iat 
the knowledge, the belief, and the conduct of the defendant, are so many 
additional facts for the consideration of the jury, so that in eflcct nothing 
is left to the jury but the truth of the facts proved and the justice of the 
inferences to be drawn from such facts (?•), the judge determining as 
matter of law, according as the jury find the facts proved or not proved, 
and the inferences warranted or not, whether there was reasonable and 
probable ground for the prosecution, or the reverse.” 

Of the damages recoverable in actions for a malkiom prosecution^—lw 
order to recover damages in an action for a malicious prosecution, the 
plaintiff must show that he suffered either in i)orson, reputation, or pocket. 
If, therefore, an indictment is prepared for a common assault, and is 
ignored by the grand jury, and the party indicted brings his action for a 
malicious prosecution, he must give some j)roof of actual damage and 
must show that he was forced to expend his money in neci*ssary charges 
to acquit himself of the misdemeanour of which ho was accused; for if 
ignoramus bo returned where the indictment neither contains matter of 
scandal nor cause for imprisonment, or loss of life or limb, no action will 
lie;, but if there is scandal, or loss of liberty, &c., aA action will lie. 
“ There arc,” observes Holt, C. J., “ three sorts of damages resulting 
from a malicious and unfounded indictment, any of which would be 
suffici|pt to support an action. 1. The damage to a mairs fame, as if the 
matter whereof he is accused be scandalous. 2. Where a man is put in 
danger to lose his life, limb, or liberty. 3. The damage to a man’s 
property, as where he is forced to expend his money in necessary charges 
to acquit himself of the crime of which he is accused ” (/). 

If tw’O persons are indicted without reasonable and j)robable cause for 
a conspiracy, and one employs an attorney to defend them, and pays him 
the costs of the defence, and both are acquitted, and an action is brought 
for a malicious prosecution and a verdict is given for the plaintiff, he is 
entitled to recover tlie amount of the attorney’s bill as part of the 

(r) Panton v, Williams^ 2 Q. IJ. 194. («) Fre&nanv» Arhelly M I). & 11. 071. 

Taylor v. Willanit, 2 13. & Ad. 856. By ne Moore, 1) Tannt. 191. 

Broad v. Ham, 8 Sc. 48. (/) Bavile v. Boheris, J Ld. Raym. 378 
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damages, unless each had a distinct defence and the cost thereof was 
severable (v). Every expense that the plaintiff has necessarily incurred 
in order to defend himself from the false and malicious charge brought 
against him, is recoverable as part of the damages, if the plaintiff has 
claimed it in his declaration (x). 

Reluctance of the court to interfere with the province of the jury in assessing 
the dammjee, — Tn an action for a malicious prosecution, where the jury 
giUP the plaintiff 10,000/. damages, the court refused a new trial, saying 
they would not interpose on account of the largeness of the damages, 
unless they were so flagrantly excessive as to afford internal evidence of 
prejudice and partiality on the part of the jury; that is, unless they 
were most outrageously disproportionate cither to the wrong received 
or to the situation and circumstances of either the plaintiff or the 
defendant (y). 

(u) Howlands v. Samuel, 11 Q. B. 41. (;r) Foxnll v. Harnett^ ante, p. 481. 

(y) Leith v. Pope, 2 W. Bl. 1826. 
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CHAPTER XIII. 

OF TRESPASSES AND INJURIES COMMITTED IN THE EXECUTION 

OP VOID OR IRREGULAR LEGAL PROCESS RESPONSIBILI||| 

OF JUDGES AND MINISTERIAL OFFICERS OF COURTS OF 
JUSTICE, AND THE PARTIES SETTING THEM IN MOTION. 


Section i. — Of trt'xjmsses committed in the 
execution of void or irregular legal pro- 
cess. — Of the legal rosponHibility of 
judges of superior and inferior courts 
— Illegal wammts of commitment and 
distress — AVho are judges and judicial 
officers — Wrongful delegation of judi- 
cial functions — Revision of proceedings 
of inferior courts. 

Section ii. — Of the duties and responsi- 
lilUies of ministerial officers of courts of 
justice, and the parties setting them in 
motion. — Illegal assumption of the 
judicial office — Neglect of ministerial 
duties — Duties of the sheritfaud liis 
officers in the execution of civil pro- 
cess — Priority of writs of execution — 
Trcsi>assos by sheriffs and their officers 
— Illegality of an arrest or seizure of 
goods effected through the medium of 
an act of trespass — Seizure of the goods 
of the wrong party — Interpleader be- 
tween rival claimants — Claims by land- 
lords or sheriffs for arrears of rent — 


Sale by sheriffs of goods taken in exe- 
cution — Wrongful arn'sts — Counter- 
mand of writs ami warrants — Escape, 
recapture, and tlischargc of piisoiiers — 
Arrest and seizure of goods under void 
or irregular i)roeess — False returns to 
writs — Extortion by sheriffs’ officers — 
Duties and r»*sponsibilities of high 
bailiffs, and bailiffs of the county 
courts, and of gaolers. 

Section hi . — Actions against judges, 
sheriffs, bailiffs, and ministerial officers 
of courts of Justice, and private persons 
directing or assisting in the execution of 
civil process, — Staying proceedings in 
actions against Bheriffs, tlioir officers 
and assistants — Statutory jirotcctioii 
to high bailiffs and persons acting in 
the execution of county-court warrants 
— Staying proctM?dings in actions 
against liigh bailiffs, &c. — Parties to 
actions against sberiffs and ininisteriul 
officers — Pleadings, defences, and evi- 
dence — Damages recoverable. 


SECTION I. 

OF TRESPASSES AND INJURIES COMMITTED IN THE EXECUTION OF VOID OR 
IRREGULAR LEGAL PROCESS— RESPONSIBILITY OF JUDGES AND MINISTERIAL 
OFFICERS OF COURTS OF JUSTICE, AND THE PARTIES SETTING THEM IN 

MOTION. 

Exemption of jvdges from actions and suits in respect of things done hy 
them in the exercise of their judicial functions . — The judges in the king’s 
superior courts are not liable to answer personally for their judicial acts. 
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An action, therefore, will not lie against a judge of a superior court for a 
wrongful commitment or an erroneous judgment, nor for any act done by 
him in his judicial capacity (z)\ nor against a grand juryman for wrong- 
fully presenting and finding a bill of indictment; nor against a petty 
juryman for a wrong verdict; nor against a coroner, who is a judicial 
officer, for any matter done by him in the exercise of his judicial 
functions. If, therefore, a coroner thinks that an inquest ought to be 
^j^iductcd in secrecy, he has power to exclude all persons not necessarily 
engaged in the inquiry; and if the exclusion of any particular person 
appears to him to be necessary or proper, it is for him to decide who is to 
be excluded. And if a person has by order of the coroner been forcibly 
turned out of a room when an inquisition was about to be taken, the 
party so expelled has no right of action against the coroner for an 
assault (a). 

The general rule as regards judges and judicial officers of courts of 
superior jurisdiction is, that if they do any act beyond the limit of their 
authority causing injury to another, they thereby subject themselves to 
an action for damages ; but if the act done be within the limit of their 
authority, through an erroneous or mistaken judgment, they are not liable 
to an action (h). 

Where parties may not act as judges, but have only a discretion 
confided to them, an erroneous exercise of that discretion, however plain 
the miscarriage may be, and however injurious its consequences, will not 
render them answerable in damages. But where the law neither confers 
judicial power, nor any discretion at all, but requires certain things to be 
done, everybody on whom the duty of obedience attaches is bound to do 
the act required, and is responsible in damages for the consequences of his 
disobedience or neglect (c). 

This freedom from action and suit is given to judges, not so much for 
their own sake as for the sake of the public and for the advancement of 
justice, that, being free from actions, they may be free in thought and 
independent in judgment, as all who are to administer justice,** observes 
Lord Tenterden, “ ought to be.” 

Exetnption of the judges of courts of limited jurisdiction from actions and 
mta in cases where they had a prinid facie jurisdiction^ and no dbjectim was 
tedeen to their jurisdiction until after they had adjudicated. — A judge of a 
court of record in England with limited jurisdiction is not responsible in 
damages for the consequences of his acts and proceedings in respect of 

(ar) Hoaumd v. Jimtell, 1 Mod. 184 ; 2 Qahan v. LaJUte^ 6 Moore, P. P. C. 382. 

210. (c) Fergvson v. Earl Kinnoul, 0 Cl. A 

(а) Qamett v. Femmd, 6 B. C. 611. Fin. 290. 

(б) DoswtU V. Impey, 1 B. C. 100. 
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matters over which he had no jorisdiction, if he had a primi facie 
jurisdiction in the matter, and had not the knowledge or means of 
knowledge, of which he ought to haye availed himself, of his want of 
jurisdiction. Thus it has been held, that if one be arrested by a process 
out of an inferior court for a cause of action which did not arise within 
their jurisdiction, the party arrested may well maintain an action against 
the plaintiff who levied the plaint, and should be intended to know where 
the cause of action arose; but not against the judge or officer who htt 
entered the plaint, or the officer who had executed it, ‘for when it was 
impossible for them to know that the cause of action did not arise within 
their jurisdiction, it would not be agreeable to any rules of justice to make 
them liable to an action ; but the proper and just remedy was against 
the plaintiff (d). 

It has accordingly been held, that the judge of a court of record in a 
borough is not responsible as a trespasser for the imprisonment of a 
defendant where he had no means of knowing except through the plaintiff 
or defendant, and did not know, that the cause of action arose without the 
limits of the borough (e). 

Where the facts of the case before a county-court judge, although 
subsequently found to be false, were such as, if true, would have given 
the judge jurisdiction, the judge was hold not to bo responsible for his 
judgment and order in the matter; but where the facts showed that he 
had no jurisdiction, and the judge mistook the law as applied to those 
facts, and ]^rongfully ordered a party to be committed, it was hold that 
he was responsible in damages for the imprisonment (/). 

If an action is brought in a court of limited jurisdiction, and the 
defendant pleads to the jurisdiction, the court must decide whether they 
have jurisdiction or not; and if they decide that they have jurisdiction in 
a case where they clearly have no pretence for it, and give judgment 
against the defendant, all the members of the court present, and taking 
part in the judgment, may render themselves liable to an action (g). 

A county-court judge is not ousted of his jurisdiction by notice of a 
bond fide claim of title. It is his duty to inquire into the claim, and 
determine whether there really is a question of title involved in the issue 
before him. If, in a controversy between landlord and tenant, it appears 
that the tenant has been actually turned out of possession by a third 
party, claiming by title paramount, a question of title arises ; but this is 


(d) OUiei v. Besiey, 2 W. Jones, 214. (/) Houlden v. Smithy 14 Q. B. 8A2. 

(e) Qwynn v. PooUt Lutw. App. 1560. (jr) Wingate v. WaiiCf 6 M. & W. 740. 

Colder v. Halket^ 3 Moore, P. C. C. 77. 
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not tBe case if it appears that the tenant yoluntarily gave np possession to 
such third party (k). 

Orders of (mmiimmi hy county-court judges. — If a connty-court judge 
makes an illegal order of commitment in respect of a matter over which he 
has jurisdiction, he is* not himself responsible for his erroneous judg- 
ment (t). But if he had no jurisdiction in the matter, and the order or 
warrant of commitment is put in force, he is liable to an action for false 
Haprisonment, if the facts depriving him of his jurisdiction were brought 
to his knowledge. The power of the eounty-court judge to imprison 
judgment debtors has been considerably curtailed by the stat. 22 & 23 
Viet. c. 57. 

Commitments for ogntempt — A court of record has power to punish, by 
commitment for contempt, a libel upon the court, published when the court 
is not sitting as well as when it is sitting, and the question whether the par- 
ticular publication be libellous or contemptuous is a question for the court 
which commits. When the committal is by way of punishment, it ought to 
be certain as a sentence, and the term of imprisonment should be speci- 
fied {k). Tlie court cannot delegate to a single judge the power of issuing a 
warrant for the apprehension and committal of the party {1). The County 
Courts Act, 9 & 10 Viet. c. 95, s. 113, gives the judge power to commit 
for any insults wilfully offered to him or his officers, or for any wilful inter- 
ruption of the proceedings of the court, or any other misbehaviour in 
court; and it has been held that the judge has jurisdiction to decide con- 
clusively whether any particular act did amount to an insult, qr interrup- 
tion, or misbehaviour, and that it is unnecessary for the judge to say 
more in the warrant of commitment than that he had been wilfully 
insulted (wi). 

Statutomj firms of commitment hy county-court judges. — Tlie stat. 19 & 20 
Viet, c. 108, B. 59, enacts that every warrant of commitment which shall 
issue from a county court shall, on whatever day it may issue, bear date 
on the day on which the order for commitment was made, and shall 
continue in force for one year from such date, and no longer; but no order 
for conmiitment shall be drawn up or served; and that any warrant of 
commitment in respect of an unsatisfied judgment or order of a county 
court may be in the form, or to the effect, given in the schedule of the act, 
and that all such warrants shall be deemed sufficient to justify proceedings 
under them, without any further statement of facts to show jurisdiction. 

(A) Emery v. Barnett^ 4 G.'B., N. S., v. Jama, 5 B. & Aid. 804. 

431; 27 Law, J., C. P. 210. (Z) Van Bandau v. Turner, 6 Q. B. 

(i) Hamond v. JRoweU, 1 Mod. 184. 785. 

(A) CroMfirdscm^lZ Q. B. 020. Rez (m) Levy v. Moylan, 10 0. B. 211. 
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TF7iO dre judges and judicial officers. — The steward of a court^baron is 
a judicial officer, and cannot, therefore, be made responsible for the 
mistakes and irregularities of the bailiffs and ministerial officers of the 
court (n). So also was the sheriff when presiding in the county court as 
anciently constituted (o). * 

Commitment hy commtssmiers of banh'upts of a bankrupt, for not fully 
answering to their satisfaction lawful questions proposed by them to a 
party whom they have authority to examine, and upon a subject on which 
they have authority to inquire, are within the limits of tlicir authority, and 
they are, consequently, not responsible in damages for any such commit- 
ment {})). Commissioners of the Court of Bankruptcy have all the powers, 
rights, and privileges of a court of record, and all other rights, incidents, 
and privileges, as fully as the same are enjoyed by any of the courts of law 
or judges at Westminster (<y). 

Delegation ofjwlicial functions. — Judicial functions cannot bo delegated, 
and if it has been the practice of a particular court to delegate to its clerk 
the performance of judicial acts, the practice is illegal, and the clerk who 
thus takes upon himself the office of judge is responsible for the orders ho 
gives. If he takes upon himself to issue a warrant, without the order or 
direction of the judge, he is liable for the trespasses q^asioned by its 
execution. Where certain commissioners of a court for the recovery of 
small debts were empowered by statute to order payment of judgment 
debts by instalments, and, in case of default in payment of the instalments, 
the commissioners present in court, at the instance of the plaintiff, and 
iqion due proof of the default, were empowered to award execution against 
the judgment debtor, with such costs as to them should seem just, and it 
was shown to bo the practice of the court for the commissioners, at the 
time they gave judgment for the plaintiff, to direct the debt to be paid 
by monthly instalments or execution to issue, it was held that the com- 
missioners had no power to make such a practice or such an order at tho 
time of tho judgment, because, if made then prospectively, it dispensed 
with that proof of non-payment which the statute required, and with tho 
exercise of any discretion on their part as to the execution or further costs ; 
that the direction, therefore, for issuing execution, engrafted on tho 
original judgment, and made part of it, was not merely irregular, but a 
nullity ; that the clerk bad issued the warrant without authority, and was 
consequently liable for the imprisonment occasioned by its execution (r). 

Removal of the proceedings of inferior courts for revision hy a superior 

(») Holroyd v. Dreare^ 2 B. ife Aid. 473. 1141. 

(o) Tunno v. Movrit, 2 C. M. & B. 298, {q) 12 & 18 Viet. c. 106, s. 6. 

(p) Dotwell V. Impeifj 1 B. ife G. 169 ; (r) Andrewn v. Sfarris, 1 Q. B. 8. 

ovorruling MiUer v. Seare, 2 W. Bl. WhUeUgg v. BichardSt 2 B, & C. 46. 
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iHhmaL— The remedy certiorari is ayailable in all cases to remoye the 
jndgmentSi orders, and proceedings of courts of inferior jurisdiction, for 
the purpose of being examined by the Court of Queen’s Bench, and 
quashed on the groupd of want of jurisdiction or excess of jurisdiction, 
allhough the wrii^ of certiorari is expressly taken away by statute. If it 
distinctly appears inom the proceedings of the inferior court that the court 
has taken upon itself to decide on a matter oyer which it had no jurisdic- 
tion, the st^^tutory plx)hibition of a certiorari does not apply, and the 
inherent jurisdiction of the Court of Queen’s Bench is not restrained (s). 
And if 'there is nothing on the record to show that there was any excess of 
jurisdiction, the fbet may^ heyertheless, be established by affidavits (t). 

The writ of certiorari, moreoyer, is not taken away by statutory prohi- 
bition, when it is moyed for on behalf of the crown. Thus the words in 
the County Courts Act, 9 10 Viet. c. 95, s. 90, enacting that no plaint 

entered in any court holdOu under that act shall be removed or removable 
from the said court into %ny of Her Majesty’s superior courts of record by 
aiqr Ifrit or process, unless the debt or damage claimed shall exceed 61 ,” 
does not take away the prerogative right of the crown to remove into the 
Court of Exchequer causes affecting the crown revenue. Therefore, where 
an officer of the^grown distrained some of the sheep of the plaintiff, damage 
feasant in a royal forest, and the plaintiff sought to recover in the county 
« court IL damages from the officer for an illegal distress, the cause was 
removed Into the superior court, notwithstanding the statutory prohibi- 
tion f«). » 

lljBL validity of a commitment by a judge of an inferior court may be"* 
tested by habeas corpus (^r). 

Of proceedings against county-emrt judges to compel them to act in partU 
ifular cases. — The stat. 19 & 20 Viet. c. 108, s. 48, enacts that no writ of 
mandamus shall henceforth issue to a judge or an officer of the county 
court for refusing to do any act relating to the duties of liis office; but 
any party requiring such act to be done may apply to any superior court 
or judge thereof, upon an affidavit of the facts, for a rule or summons 
calling upon such judge or officer, and also the party to bo affected by the 
act, to show cause why such act should not be done; and if after the 
service of Such rule or summons good cause shall not bo shown, the 
superior court or judge thereof may, by rule or order, direct the act to be 
done, and the judge or officer of the county court, upon being served with • 
such rule or order, shall obey the same, on pain of attachment; and in any 


(«) Beg. y. South Waits JRatl. Co. 18 
Q.^ 903. 

(t) Be Penng, 7 EU. Ss Bl. 600; 26 
Law, Qn B. 235. Beg. v. Mauch. 


Bath Co. 8 Ad. & E. 417. 

(m) Moumtjog y. Wood^ L H. & N. 

68 . 

(x) Boges in iv, 22 Law, J., Q. B. 393. 
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event ilie enperior court, or the judge thereof, rntj piake raidi order nith 
reqiect to costs as to such court or judge dudl seem fit (y). 


SECTION II. 

a 

OF THE DUTIES AKD RESPOKSIBHJTlES' OF ^IKlimKRIAIi OFFICE OF 
COURTS OF JUSTICE. * 

Illegal assvviptmi of the jydicial office hy mMeterkd offic€r$.^JkA judicial 
functions cannot be delegated (ante, p* 461), it follows that if the mere 
ministerial officer of the court takes upon himself Ibhe responsibility of 
issuing orders purporting on the face of them to be the orders of the 
court, but which are issued without its authority, and which are 
consequently in form only and not in fact the orders of the court, the officer 
so misconducting himself is responsible for all trespassc^that may hare 
boon committed in carrying into effect the orders so issued. But if the 
order has been made in a cause in court over which the court has a 
general jurisdiction, the mere ministerial officer who receives the warrant 
or order from the clerk to execute, and has no knowlcilgc that it was 
issued without the authority of the court, is not responsime for things 
done under it (z), and the clerk of the court, so long as he confines 
himself to the mere ministerial duties of his office, and docs not take 
upon himself the exercise of the office of judge, is not responsible for 
things done under the orders that are signed and issued by him in the 
discharge of the duties of his office, unless there is a total absence of 
jurisdiction on the part of the judge (o). 

Neglect of duty hy ministerial officers of courts of justice. — Every 
ministerial officer of a court of justice is liable to an action for neglecting 
the duties of his office. Thus, an action lies against the chief clerk of a 
court for not entering a judgment on the roll when it is his duty so to 
do (6). An action also lies against the clerk of the court at the suit of a 
judgment creditor for unlawfully, without the sanction or authority of the 
court, taking upon himself to issue an o/der, purporting to be the order of 
the court, for the discharge of the judgment debtor, whereby the plaintiff 

(y) Ex jtarie Fulber, 27 Law, Exeb. (x) Andrews v. ilfanif, 1 Q. B. S. 

453. Whitehead v. Procter^ 3 H. & (a) Dews v. RiUy^ 11 C. B. 434. 

533. (3) VongloM v. TaUop, 2 Burr. 72%. 
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lost the fruits of his judgment. It is no part of the duty of the clerk of 
the county court to prepare Notices of judgments or orders of court for the 
, payment of money, and ho action, therefore, lies against him for omitting 
to. prepare such a notice, or for negligently preparing it, whereby a party 
was misled as to the times of payment of certain instalments ordered by 
the judge to be paid, and had his goods taken in execution (c). 

Duixes and responsibUitiee of the sheriff and his officers — Execution of 
writs , — It is the duty of the sheriff, as soon as a writ of execution has been 
lodged in his hands, to make careful and diligent inquiry concerning the 
execution debtor or his property, and to execute the writ without any 
unnecessary delay. If he refuses to execute a writ when he has the 
opportunity, and is required to do it, and nothing occurs to prevent him, 
he wjll be responsible in damages to the execution creditor for his 
negligence (rf). On receiving a writ of fi. fa. he must endeavour to 
ascertain what goods the execution debtor possesses within his baili>yick 
and seize them, and sell them to the best advantage (c). If he sells goods 
for much less than they ought to have been sold for, or does not take due 
and proper care in selling to the best advantage, or if he seizes or sells 
goods of much greater value than would suffice to satisfy the execution, 
poundage, and expenses, he will be responsible in damages to the party 
damnified (/). There is no duty or obligation on the part of the 
judgment creditor to give the sheriff any information or assistance to 
enable him to execute the writ (g). 

The law l||is always held the sheriff strictly, and with much jealousy, 
to the performance of his duty in the execution of writs, both from the 
danger there is of fraud and collusion with defendants, and also because 
it is a disgrace to the crown and the administration of justice if the king’s 
writ remain unexecuted, as appears by statute, Westminster 2, c. 39 (/*). 
Tlic law is*tendor also of the liberties and interests of the subject, and 
requires the presence of the responsible officer to control the execution of 
the writ. If, therefore, an arrest is made under a ci. sa. by a bailiff to 
whom the warrant is not addressed, in the absence of the officer to whom 
it is addressed, the arrest is irregular, and the defendant will be entitled 
to be discharged out of custwly, and may maintain an action for wrongful 
imprisonment against the bailiff and the sheriff, unless the court has 
imposeil upon him terms prohibiting him from bringing an action (t). 
Where a gentleman who had obtained a warrant directed to a sheriff’s 

(c) Robinson v. Gelk 12 C. B. 191. (g) Dyke v. Duke, 4 Binp;. N. C. 203. 

(rf) Mason v. Paynter, I Q. B. 981. (A) Howden v. Siandish, 6 C. B. 520. 

Brown v. Jarvis, 1 M. & W.'704. (j) Rhodes v. HuU, 26 Law, J., £xch. 

{e) Pitcher v. Kimg, 6 Q. B. 767. 265. Qtegwy v, Cotterell, 6 Ell. & Bl. 

(/) Gawler v. Chaplin, 2 Exch. 600. 671. 

Mullet V. ChalUa, 16 Q. B. 239. 
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officer to arrest his debtor, stmck out the officer’s name and inserted his 
own in its stead, and the gentleman was shot by the debtor wliilst he was 
endeavouring to arrest him, it was held to be no murder as tlfb arrest 
was illegal, not having been effected by the officer named in the 
warrant (^). 

Priority of writs of execution. — Tlie sheriff, as between himself and 
different execution-creditors, is bound to execute that writ which is first 
delivered to him to be executed, and is responsible to the first creditor 
who so delivered his writ if he docs not, unless the execution' of the writ 
is countermanded ; in which case the writ, whilst tho^ countermand 
continues, must be considered as not delivered at all to bo executed, 
because the sheriff cannot act upon it. If after the sheriff has been 
desired to suspend the execution of a writ he receives an order to execute 
it, this order will not relate back, so as to give the execution of they writ 
any priority over writs which have been placed in the hands of the sheriff 
during the period of the suspended execution. The countermand of the 
execution of the writ is equivalent to its withdrawal, and it is not until 
the sheriff receives notice of withdrawal of the counternuind, and an order 
to proceed, that the writ is considered to have been again delivered to him 
to be executed (/). 

Where goods have been seized under a former writ, founded on a 
judgment fraudulent against a creditor seeking to enforce a subsequent 
execution, and such goods remain in the hands of the sheriff, or are 
capable of being seized, the sheriff is bound to seize and sell the goods 
under a subsequent execution (?«). 

Of the liability of the sheriff for the acts of his officers. — The high-sherilT 
may be responsible for the acts of the under-sherift* in the execution of the 
duties of his office, as he is the general officer of the sheriff, but the 
bailin' is not the general officer of the sheriff. The bailiff gives a bond to 
the sheriff to execute such warrants as shall be directed to him, and when 
a warrant is granted him he becomes the special officer of the sheriff for the 
execution of the particular warrant, and the sherilVis responsible for what 
he docs in the execution thereof, but he is not responsible when the act done 
by the officer is not done in the execution of a warrant (w). The liability 
of the sheriff in case of mistake or misconduct on the part of his officer, 
is confined to cases where there is a misdoing of something which the 
sheriff commands him to do. If the sheriff is sued for a misfeazance of 
the officer, it is no answer for him to say that his command was not 


(k) Kenyon, C. J., Jlousin v. Barrow^ (n) Littledalo, .T., Crowd^ir v. Lontf^ 

0 T. 11. 12:3. B. & C. 006. Dtuhs v. 7 T. It. 

(0 Hunt V. Hooker, 12 M. dfe W. 672. 116. 

(m) Imray v. Magnay, 11 M. & W. 275. 
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obeyed: he is still liable, provided the thing done be something which, by 
the command, or under the authority of the sheriff, the officer was bound 
to do (p). If a sheriff acting under a fi. fa. issues his warrant to his 
officer, directing him to levy a certain sum on the goods and chattels of 
the debtor in the usual form, and the officer arrests the debtor instep of 
levying on the goods, the sheriff will be responsible in damages for the 
mistake, although the sheriff never directed or authorized him to make 
the arrest (p). But if the officer derives his authority for what he does 
from some third party, and not from the sheriff (q), or if he is not acting 
in the execution of any process directed to him by the sheriff to be 
executed, the sheriff is no party to his acts, and is not responsible for 
what ho does. 

Tlius, if an execution-debtor arrested under a ca. sa. pays the debt 
and costs to the sheriff's officer to obtain his discharge, and the sheriff's 
officer fails to pay over the money to the execution-creditor, in consequence 
whereof the debtor is a second time arrested under a fresh writ upon the 
same judgment, the sheriff is not liable to the debtor for the default of his 
officer in not paying over the money, as it is no part of the duty of the 
sheriff or his officer to receive the money. Such a transaction is in the 
nature of a private arrangement between the debtor and the officer, and 
the debtor must resort to the officer, who is responsible to him for the non- 
payment of the money, like any other person who has received a sum of 
money to be carried to another, and has made default in so doing (r). 

Execution of writs hi/ special bailiffs, — And if the slicriff, at the request 
of the party suing out tlie writ, or his attorney, appoints a special bailiff 
for the execution of it, the sheriff is not then liable for the acts of the 
officer so appointed (s). When, however, the execution of the writ is not 
expressly taken out of the hands of the sheriff, if there is a mere request 
that a particular officer may be employed in the execution of it, this docs 
not constitute that officer a special bailiff of the party making the 
request (<). 

Trespasses in dwelling-houses by sheriffs and their officers •under colour of 
the execution of legal jtrocess, — If a sheriff, by lifting the latch of the outer 
door of a dwelling-house, or o})ening the outer door in the way in which it 
is ordinarily opened by persons going into the house, enters the house of 
the execution-debtor liimself for the purj)ose of arresting him, or taking 
his goods, he is justiffed, if he has reasonable ground to believe that he is 

(o) Smith V. Pritchard, 8 C. II. 588, (r) Woods v. Finnish 7 Exch. 372. 

ip) V. //wHciw, 8 Ad. * K. sen n. (s) Ford v. Leche, 0 Ad. & E. 706. 

Raphael v. (woodman^ ib. 50.5. Grcgarif v. Doe v. Trge^ 7 Sc. 704 ; 6 Bing. N. G. 
Voiterell, 5 Ell. * Bl. 580 ; 25 Law, J., 573. 

Q. B. 38. (/) Alderson v. Davenport, 13 M. & W. 

(y) Coqk V. Palmer, 0 B. & 0. 742. 42. Corbet v. Brown, 0 Dowl. 794. 
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there, or that his goods are there; bat if he enters the house of a stranger 
to make the arrest or tlie seizure, he is justified only in the event of his 
finding the execution-debtor or his goods in the house (u). If it turn out 
that the latter is not in the house, or had no property there, the sheriiT is 
a trespasser (x), unless the house was entered in hot pursuit after an 
escape (post, p. 468). The house in which the execution-debtor resides, 
t. e. where he sleeps, may be considered to be his own house, although he 
is not the proprietor thereof, but only a lodger or visitor. “ I see no 
difference,” observes Ijord Loughborough, “ between a house of which the 
execution-debtor is solely possessed, and a house in which he resides by 
the consent of another” (y). 

0/ the break'itig open the outer doot* of a dwelling-house in the execution 
of legal process , — In Semayno's case {z) it was resolved — 1. That the 
house of every man is to him as his castle and fortress, us well for his 
defence against injury and violence as for his repose. 

“ 2. That when any house is recovered by any real action, or by eject- 
ment, the sheriff may break the house, and deliver the seizin or possession 
to the demandant or plaintiff, for the wonls of the writ are ^ liabero facias 
seisinam,* or ^ possessionem;* and, after judgment, it is not the house in 
right and judgment of law of the tenant or defendant. 

3. That in all cases when the king is party, the sheriff, if tlie doors 
be not oixjn, may break the party’s house, either to arrest him or to do 
other execution of the king’s process, if otherwise he cannot enter. ]lut 
before he breaks it he ought to signify the cause of his coining, and to 
make request to open the doors. 

4. That in all cases when the door is open, the sheriff may enter the 
house and do execution, at the suit of any subject, either of the body 
or the goods ; but that it is not lawful for the sheriff (after request made 
to open the door and denial made), at the suit of a common person, to 
break the defendant’s house, if the door be not opened, to execute any 
process at the suit of any subject. 

“ 6. That the house of anyone is not a castle or privilege but for him- 
self, and shall not extend to protect any person who flies to his house, or 
the goods of any other which arc brought and conveyed into his house to 
prevent a lawful execution, and to escape the ordinary process of law; for 
the privilege of his house extends only to him and his family, and to his 
own proper goods, or to those which arc lawfully and without fraud and 


(m) Morrish v. Murrey, lO M. Sc W. Johnson v. fjeigh, 6 Taunt. 245. 

57. (y) Sheers v. Brooks^ 2 H. lU. 122. 

(a:) Ratcliffe v. Burton, 3 B. & P. 220, [z) 5 Co. 91. 
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covin there; and therefore in such cases, after denial on request made, the 
sheriff may break the house” (a). 

The principle that every man's house is his castle does not extend to 
a bam or outhouse, not connected with a dwelling-house. Therefore the 
sheriff may break open the door of a barn in order to levy an execution (b). 

If the ofTicer, after lie has peaceably obtained entrance through the 
outer door, and before he can make an actual arrest, is forcibly expelled 
from the house, and the outer door fastened against him, he may then 
break open the outer door, and make the arrest (c). And when he has 
once lawfully got inside the house, he is justified in breaking open the 
outer door to get out again, if the door is locked, and there is no one within 
who will open the door (d). 

If the window of a house he open, or a pane of glass broken, and the 
bailin' ])nt his hand in and touch one for whom he has a warrant, he is 
thereby his .prisoner, and the bailiH* may break open the door of the house 
to come at him (c), or break through the window (/). And if, after the 
officer has effected an arrest, the debtor breaks loose and escapes into a 
house, the sheriff, or his officer, may break the house to retake him, 
whether the house be the d(?btor's own house or the house of a stranger, 
provided he has given notice of the object of his coming, and has demanded 
ami be<‘n refused admission (g). 

What amounts to a breaking of the outer door, — If the sheriff, or his 
officer, opens the outer door of a house by lifting a latch, or drawing back 
a sliding bar, in the ordinary way in which persons going into the house 
opini the door, this is not a breaking of the door. “ As to the passage,” 
observes Pollock, C. 11., in Cumyii’s Digest, “ Execution,” “ that the 
sherilf may not open a latch, there is no reference to any authority in 
sup]»ort of it. The cases do not support that proposition” (A). 

Of the breaking open of inner doors in the execution of a writ, — If the 
sheriff, or hisoHicer, gains peaceable entrance at the outer door of a dwell- 
ing-house, he may break open an inner door of the house, cither to seize 
the person or the goods of the owner of the house or of a lodger therein (f), 
and having cntoreil at the ojien outer door of the house, he need not 
demand to have the inner doors opened to him before he breaks them, in 
order to take goods under a fi. fa. (I*). Any resistance to the bailiff after 

(a) Settuiynt's casr, 1 Smith's L. C. 78. iJ.’iO. 

(ft) renton v. Jtrowne^ 1 Sid. 18«. (</) Anon. Lofit, 390. 

(f) Aga Kurboolie Mahumed^ 4 Mooro, (h) Umn v. Shilcock, 7 Exch. 77 ; i21 

r. C, C. j 231). T.nw, J., Exch. ft8. 

(^0 Pug/t V. Griffith, 7 Ad. ife E. 8-.?7. (i) Lee v. Gansrll, 1 Cowp. 1 ; Loift, 

(<•) Anon. 7 Mod. 8, Samton v. ./errw, 374. 

0 W. R. tUH). (Ar) Hutchison v. Birch, 4 Taunt. 618. 

(/) IJogd V. Sandiltinds, 8 Taunt. Zlogd v. SandilandSf 2 Moore, *410. 
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he has once entered at the open enter door will be punishable, although 
the entry may have been obtained by fraud and deceit (/). 

Illegalitif of an arrest or seizure cf goods effected through the medium of an 
act of trespass, — If the original entry into a dwelling-house by a sheriiY or 
his officers was unlawful and an act of trespass, their continuance in the 
house is unlawful, and they cannot avail themselves of an entry or pos- 
session unlawfully gained to execute a ca. sa. (m), . If the sheriff, in 

making his entry, “ has been guilty either of a broach of a positive 
statute, or of an offence against the common law, such violation of the 
law in making the entry causes the possc'ssion thereby obtained to be 
illegal {n). And if advantage is taken of the unlawful entry to effect an 
arrest of a judgment-debtor, the court will onler the prisoner to be iHs- 
charged ” (o). 

To break and enter n man’s house for the purpose of executing a 
ca. sa. “ is really,” observes Parke, Ik, “ not an abuse of the authority 
of the writ, but it is executing the authority where the sheriff has none ; 
like going out of the jurisdiction to execute the writ. The door being 
open, is a condition pre<!edent to executing the writ in the dwelling- 
house” (p). As regards the seizure of goods, however, after an unlawful 
breaking into the house, a different (hudrine has prevailed, on the 
autljority of the following case in tlio ^"ear-book, 18 Kdw. 4, 4n: — 
“ Catesby comes to the bar, and asks whether a slnu’iff and his ofliicers 
breaking into a dwell ing-hoxise to execute a fi. fa. do a wrong or not ; 
the judges answer that the defendants may bring trespass against them, 
notwithstanding the fi. fa., for that will not excuse them for breaking 
the house, but ‘ del prisel des biens tantum.’ ” “ This case,” observes 

Coleridge, iT., “ is cited in Semaynds case ( 7 ), as establishing that if the 
sheriff breaks the dwelling-house ])y force of a fi. fa. he is a tresjmsser by 
the breaking, and yet the execution which he then doth is good. But it 
may be doubted whether the judges meant anything more in the Year- 
book than to state generally what a fi. fa. authorized a sheriff to do ; 
but assuming that they did, still the dictum there, and that in Semaynes 
case, are both purely extra-judicial” (r). 

When the sheriff becomes a trespasser by remaining oi\ premises an un- 
reasonable time. — The writ of fi. fa. authorizes the sheriff, who has entered 
upon premises for the purpose of making a levy under it, to remain 
there for such time as is reasonably necessary for the execution of the 
writ ; but if ho remains more than a reasonable time he is a trespasser, 

(l) Bex V. Backhmae, TiOffl. 01. (o) Hodgson v. Towning, 5 Dowl. 410. 

(m) Hooper v. Lane^ fl H. L. C. 535. (p) Kerhey v. Deuhy^ 1 M. W. 341. 

(n) Tindiil, C. J., Newton v. Harland^ (7) 5 Co. 02 a, 02 b. 

1 M. 8c Gr. 658. (r) Hooper v. Lane, 12 H. L. C. 542. 
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and in the position of a man who has walked into another person’s house 
without any authority. The reasonableness of the time is a question for 
the jury (s). 

Seuure of chattels under a writ of fL fa , — A sheriff or his officer seiaing* 
goods under a writ of execution is responsible in damages if he takes the 
goods of a wrong party. If he takes the goods of a stranger, though 
the plaintiff assures him they are the defendant’s goods, he is a trespasser; 
for he is obliged at his peril to take notice whose the goods are, and for 
that pur|)08e may impanel a jury to inquire in whom the property in the 
goods is vested (/), or compel rival claimants to interplead and establish 
their title” (m). Where, therefore, two persons, being father and son, 
both had the same name of baptism and suniame, and both resided in the 
same house, an<l an action was brought against the son, who suffered 
judgment by default, and a writ of execution was issued agaiiist him, 
under which the sheriff, by mistake, took the goods of the father, it was 
held that the sheriff was responsible for the consequences of his 
mistake (x). 

Tlie sheriff has no right to seixo the goods of a stranger in the pos- 
session of the execution-debtor as the ostensible owner (y). If a woman, 
having furniture of her own, cohabits with the execution-<lebtor, and 
nssniiies his name, and gives herself out as his wife, and permits him to 
a{)|)ear to bo the owner of her furniture, this does not give the sheriff any 
right to sei/e it under the execution against him (;). And if the man 
and woman have actually gone through the fonn of marriage, and arc 
sup{M)sod to be man and wife, and the giKnls have l)cen sei/.ed and sold by 
the sheriff, as the go<sls of the husband, without any notice or uhjection, 
and it afterwards transpires that the marriage was void, and that the 
giKsls belonged to the supposetl wife Iwforo the ctdehration of the void 
marriage, the sheriff will be responsible to her in damages for the 
unlawful seizure (o). Tlio acquiescence of the woman was held to be of 
no moment, the execution lieing a proceeding in iuvitum, and she having 
no power to resist, not having discovered the error. 

But where the woman takes an active ])arf in misleading the sheriff, 
and asserts tha( she is the wife of the execution-debtor, knowing the 
assertion to be untrue, she is then herself the cause of the injury of 
which she complains, and is estopped from disputing the accuracy of her 


(«) JsA V. DawMjft 8 Exch. 243. Play- 
/air V. Mmgrowf, 14 M. ife W. 239. ' 

(0 Bac. Abr. Execution, N. 5. Roherti 
y. Thomas, 6 T. li. 88. Saunderson v. 
Bohr, 3 Wils. 809. 

(n) Post, 8. 8. Intebpleader. 


{x) Jarmain v. Hooper, 6 M. 4; Gr. 
847; 7 Sc. N. R. 679. 

(y) Dawson v. Wood, 3 Taunt. 260. 

(z) Edwards v. Bridges^ 2 Stark. 396. 
(a) Olasspoole v. Young, 0 B. & G. 
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representation (6). And if the evidence shows that she had given the 
property to the man with whom she cohabited, and had made him the 
owner of it, the sheriff will then have a right to seise it (e). 

As one man's goods cannot be seized by the sheriff to pay another 
man's debts, it follows that the goods of a testator in the hands of an 
executor cannot be seized under an execution against the executor to 
satisfy a judgment debt duo from the executor himself in his own 
right ((/); but if a devastavit has l>een committed by the executor, and 
the goods have been converti^ to his own use, the executor cannot take 
advantage of his own wrong, and justify his own misconduct, by saying 
that the goods are not his but his testator's (e). 

An illegal seizure of goods under yoid process docs not prevent the 
sheriff from afterwards executing a legal warrant. The subsiHiuent valid 
seizure is in ncjwise vitiated by the previous trespass, but a different rule 
prevails with res]>oct to an illegal arrest (f). 

When a sherifT has taken possession of gotsls under a fi. fa., his oiliccr 
should continue in jHissession, in order to sustain the seizure against others 
afterwanls coming under legal authority to seize th^suine gootls(y). 

Seizure by sheriffs ami their officers of priviltyt^tl or protected ymnls, — An 
action is not maintaiiiahle against a sheriff who has seized privileged or 
protected gmsls, in ol>e<iience to the coimnamls of a writ, hut the party 
injunHl must apply to the court for an order ujM>n the sheriff to restore 
the gcHKls. Thus, if the sheriff seizes the bedding and wearing apparel of 
an insolvent petithmer, who has obtained an order for prot(K*tion from 
prctcoss, the remedy is by application to the court for an order upon the 
slieriff to withdraw, and n(»t by action (/i). 

Of the jwwet' of the sheriff to ctmpel rival clamant s to yoods to interplead 
and establish their title before he proceeds to make a levy. — By 1 & 2 Win, 4, 
c. h8, 6. G, reciting that difficulties arise in the execution of process 
against goods and chattels issued by authority of the courts, by reason of 
claims made to snch goods and chattels by assignees of bankrupts and 
other persons not being the parties against whom the process has issued, 
whereby sheriffs and officers are exposed to actions, it is enacted, that 
when any such claim shall be made to any goods or chattels taken, or 
intended to be taken, in execution under any such process, or to the 
proceeds or value thereof,” it shall be lawful for the court from which 


(h) Langford v. Foot, 2 M. A; Sc. 349. 

(c) Edwards v. Fartbrother, 2 M. & P. 
203. As to seizure of goods let to hire 
to the execution-debtor, see Tanered v. 
AUgood, 4 H. & N. 444. 

(d) Farr v. Newman, 4 T. B. 321. 
Oaskell v. Marshall^ I Mood. Ss Bob. 132. 


Fenwick v. Laycock, 2 Q. B. 110. 

(e) Quick V. Staines, 1 B. A; P. 205. 
If) Percival v. Stamp, 9 Ezoh. 171. 
Hooper -v. Lane, 6 H. L. C. 443. 

> (a) Blades v. Arundel, 1 M. & S. 711. 
Actdanti v. Paynter, 8 Pr. 95. 

(A) Bidtal v. Fort, 11 Exeb. 847. 
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such process issued; upon ipplicatjon of the sheriff or ofiScer, made before 
or after the return of such process, and before or after any action brought, 
to call before them, by rule of court, as well the party issuing the process 
as the party makiog such claim, and thereupon to exercise for the adjust- 
ment of such claims, aiid the relief and protection of the sheriff or officer, 
any of the powers conferred by the statute, and to make such rules and 
decisions as shall appear to be just. And the statute 1 <& 2 Yict. c. 45, 
8. 2, enables any single judge of the superior courts to exercise the powers 
and authorities for the relief and protection*of the sheriff or other officer 
given by virtue of 1 & 2 Wm. 4, c. 58, s. 6. 

Among the powers contained in the last-named act is the power of 
making rules and orders (s. 1), calling upon the claimant to appear and 
state the nature and particulars of his claim, and maintain or relinquish 
his claim, and to stay proceedings in actions, and to order actions to be 
tried, and direct which of th^ "parties are to be plaintiff or defendant in 
such actions. \ 

It is not necessary that the sheriff should have made an actual seizure 
of the goods in ord^ to bo entitled to the benefit of the statute. It 
is sufficient if ho intends to seize the goods, having the writ or process in 
his possession (i). llio object of the act is to give protection to the 
sheriff wherever, by reason of claims to the property, he is in danger of 
actions by the execution-creditor if ho yields to the claim, or by the 
claimant if he executes the writ. But it is not intended to protect the 
sheriff where the resistance is to the writ itself, i. e, where the party in 
the cause objiHsts to any execution on his own goods, for there the process 
itself, properly executed, would Ins the sheriff’s defence (k). 

The court will not lend its assistance to the slicriff where there hare 
been delays, irregularities, or sinister dealings on the part of his officers 
chargetl with the ex(H*iitioii of the proccsiv If a sheriff delays to make 
application for relief at the request, and for the interest of one of the 
rival claimants, he places himself out of the protection of the statute (/). 
To cuBhle him to have the l>euefit of the course 0 |)ened to him by the 
statute, it is essential that he should come promptly to the court, without 
exercising any discretion of his own upon the matters in controversy (m). 

There are some old cases in which a great degree of strictness was 
exercised in admitting the sheriff to the benefit of the act, and in which 
protection was denied under circumstanoes in which it would now be 
conceded (a). 

(0 lea V. Bocfi, 11 Kxch. 13 ; n law, (I) Afn/laN v. FoMsy. 4 C. B. 375. 

J.. £xob. 280. /Aiy v. 7 Kxrb. ^m) v. ib. 784. 

888. (a) HaU v. Frwe, 7 W. R. Ex. 93. 

(ft) JFVftirkft V. Zajreorft, 3 Q. B. 1 10. 
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In an interpleader suit i!k€ exeentioi^-urfditor may claim property 
which the execntion-debtor has disabled himself from claiming for an 
estoppel, which would be binding against the execution-debtor in a claim 
put forward by him, will not be bincQng upon the exertion-creditor or 
the sheriCr, who are strangers to the acts of the execution-ilebtor (o). 

0/ the dut^ of the sheriff to satisfy the landlord's claim for rent in mrrar, 
before he makes a levy under a fi^fa, — By 8 Anne, c. 14, s. 1, it is enacted, 
that, no goods and chattels upon lands or teneinonts leased for life or lives, 
term of years at will, or otherwise, shall be liable to l>e taken by virtue of 
any execution, unless the party at whose suit the excc!Ution is sued out 
shall, before the removal of such goods from off the said premises, pay to 
the landlord or his bailiOf all such sums as shall be due for rent at the 
time of the taking, not exceeding one year's arrears of such rent (p). If 
the rent of the premises on which the levy is to lie made is in arrear, there 
arc no goods out of which the sheriff is bound to levy, until the arrear, 
not exceeding one year's rent, has been paid to the landlord. I1ie sheriff 
is not called upon by law to advance the money to pay the rent, but such 
advance must be made by the excciition-ereditor; aud if he neglects to 
make it after notice of' the rent being due, the sheriff cannot bo cnlleti 
upon to seize and sell the gcnids, let their value be wJiat it may (y). Jf a 
year's rent is in arn*nr, and the gocxls on the premises are nut sufficiciit to 
satisfy a year’s rent, the sheriff must withdraw (r). 

If the landloixl or his agent accepts an undertaking from the sheriff or his 
officer to pay the rent due, and constmts to the removal of the gcMsls, ho 
waives the benefit of tbe statute, and cannot afterwards sue tbercon. His 
remedy in such a case is upon tbe undertaking (.s). 

A trustee in whom tbo legal estate in reversion is vested may bo llio 
landlord within the meaning of the statute (<). To entitle the landlord to 
the year's rent, there must bo an existing tenancy at an ascertained rent 
at the time (t/), and the execution must not be an execution put in by, or 
at the instance of, the laiifllord himself (r). The statute docs not extend 
to a ground -rent due to the superior landlord (.y), nor to goods seized hy 
the sheriff and conveyed by bill of sale to the execution-creditor, but not 
removed from the demised premises, the landlord's right to distrain such 
goods not being taken away (^). 


(0) Miehardt v. Johnston, 4 H. & N. 

061 . 

(p) Foster V. Cookson, 1 Q. B. 410. 
iq) Corker v. Musgrooe, 0 Q. B. 234. 
(r) Foster v. ffition^ 1 I>owl. 95. 

(j) RMherey v. Wood, 9 Ciunpb. 24. 

(1) Colper v. Speer, 4 Moore, 473. 

(m) Hodpsonv. Gnscoigne, 5 B. dt AkL 


8R. 

(Jf) Taylor v. Lanyon, 4 M. 4; P. 910 ; 
6 lUng. 590. J^e v. Lopes, 15 Kast. 
230. 

(jf) BenneVs case, 2 Str. 7H0, 

( 2 ) SnusUman v. FMird, 7 Sc. N. B. 
oil ; 6 M. Or. 1001. White v. Bin. 
stead, 13 a B. 304. 
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This right of the landlord to a year's rent is confined to executions 
upon judgments (a) and priyate extents, and does not extend to preroga- 
tive process, such as an extent in chief, or an extent in aid (b). If the 
execution-debtor holds under a lease in vrriting, the fSset of rent being due 
must be established by production of the lease (c). 

Sale by ikeriffe of goods taken in execution. — It is the duty of the sheriff 
to sell goods 8eize<l under a fi. fa. within a reasonable time after the 
seixure ; and if he fails so to do, an action is maintainable against him by 
the judgment-creditor {d). If ho sells mfore than sufficient to satisfy the 
judgniont debt and costs, he will bo responsible in damages to the execution- 
debtor (e). In selling goods seized under a writ of execution, he can con- 
vey no better title to the goods than the execution-debtor himself possessed 
at the time of the sale, and does not, when ho sells, profess to do more 
than that, and does not warrant the title to the purchaser (/). 

If the sheriff has sold goods which were in the possession of the 
execution-debtor at the time of the sale as the ostensible owner, but which 
were in reality the goods of a plaintiff, who had let them to hire to such 
execution-debtor, the sheriff is not liable to an action for the wrongful 
sale, unless it bo proved that some actual damage has accrued therefrom 
to the plaintiff (^), and that he has been prevented by the act of the 
shorifi* from recovering possession of his goods (g). ^ 

Arrest of the wrong person. — If the sheriff’s officer has, by mistake or 
through false information, arrested* the wrong party under a ca. sa.,* the 
sheriff is responsible for the mistake, unless the plaintiff was himself 
instrumental in giving false information to the sheriff, or brought about 
his imprisonment by his own misrepresentation (/<). 

Arrest of the right person under a tcrofig name. — If there is no mistake 
as to the iierson of the debtor, if his identity is established, but there is a 
misnomer, either from the debtor’s having given himself a wrong name or from 
his having suffered judgment to be obtained against him in the wrong name 
ho will be deemed to be known as well by his assumed name as by his real 
name, and ho will have no ground to object to the proceedings against 
him (i). If he has been sued by a wrong name, and suffers judgment to 
go against him without attempting to rectify the mistake, he cannot 
afterwards, when execution has been issued against him in the wrong 

(а) BfondUng v. Bonington^ 0 I). A: It. (/) Chaymam v. BptUer^ 14 Q. B. 621. 

617. rajirrrdv.i<^^l<»0d,4H.A;N.444; 

(б) Be* V. HoailAtfrfty, Bimb. S. 2H Uw, J., Excli. 802. 

(f) AmptBien v, CAoUa, 1 Rxeh. 279 ; (A) p. 470. IhtmMtmn v. Paleratm^ 

post, Gh. 20. 2 C. B., M. 498; 20 Law, J., C. P. 

(lO Jaeoki V. BTiMipAfvp, 2 Or. Si M. 20B. 

418. Batat v. WtaftfielA, 2 N. ^ M. 881. (i) Prlet r. BarwooA, 8 Campb. 106. 

(r) BatcMar v. Tpae, 4 M. ^ Sc. 552. ITaUM* v. WUtaeyhkg^ 0 Taunt 680. 
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name, contend that he is not the person whom the sherifT or his officer is 
directed to arrest (k)^ Whenever a defendant omfts to plead a misnomer, 
he may be taken in execution in the wrong%ame (/). 

Illegal arrest on Sundays, — The 29 Car, 2, c. 7, s. 6, prohibits the 
service or execution on Sunday of any writ, process, warrant, order, judg- 
ment, or decree, except in cases of treason, felony, and breach of the 
peace (w), and the stat. 9 G(?o. 4, c. 31, s. 23, makes it a misdemeanour 
to arrest any clergyman upon any civil process while he is performing 
divine service (w). 

InairabiUty of a tcrongful impttsonmeni — under one of several writs, 
— ^Wbere an ari^'st has been made on a valid writ, the sheriffi may detain 
the party arrested on any number of valid writs which he has at the time 
against such party, or which afterwards reach him ; but if the sheriff makes 
the arrest on a forged or feigned writ, or a writ which has never Ihhju 
sealed or stampcil, and is therefore invalid, this gives him no right to 
detain the party on any other valid writs which may he at that time in his 
hands, for the sheriff cannot avail himself of a custody brought •about by 
illegal means to cx(?cutc the other writs; and if the sheriff knew, or ought 
to have known, that the writ under which he arrests was void, and never- 
theless makes the arrest, and so deprives himself of the jH»wcr of executing 
other valid writs in his hands, he will bt) responsible for culpablo negli- 
gence anti breach of tlnty. If an arrest be made on a Sunday, or in a way 
not authorimi by law, the sheriff cannot aftcrwanls make that vali<l by 
detaining the parly under a legal writ, but must first give him an tippor- 
tunity of going at largt?, and then execute the legal writ, lint that is not 
the case with regard to an execution against the gootls (o). If, th<?refore, 
a first arrest be a false imprisonment by the wrongful act if the sheriff 
himself or his officer, no subsequent conduct or act of his can legalize the 
continuance by him of that imprisonment (p). 

Arrest of privileged jfcrsons by sheriffs and their officers, — In all cases of 
privilege, whether on the ground of the person being a mcmlM*r of the 
legislature, or having a duty to perform about the person (»f the Queen, or 
from any other cause, it has always been considered that the sheriff is 
justified if he obeys the Queen's writ, and that the privileged party must 
apply to the court for his discharge (g). The arrest by the sheriff, under 


(k) Fisher v. 6 Se. N. R. 500 ; 

5 M, & Or. 770. 

([) Cmw/ttrd v. Salchwellt 2 Str. 1218. 

(m) WelU V. Gumrs. H B. & C. 760. 

( n ) Goddard v. Harris, 5 M. 4: P. 122; 
7 BiDg. 320. 

(o) Efyin$tan*s ease, 2 EU. St BL 728. 


Percival v. Stamp, 0 Exeb. 171. Hooper 
V. iMne, 27 Law, J., Q. B. 75 ; 0 H. L. C. 
407. 

(p) Ifamphrea v. MitrheU, 3 Se. 51. 

{y) Aldefson, B., JUideai v. Fori^ 11 
Exch. 852. 
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a writ from any of the Queen's courts of a person privileged from arrest, 
hy reason of his being 4jn attendance as a witness under the process of 
another court, does not form the ground of any action at law, but is only 
the subject of an application to the court under whose authority the party 
has been compelled to appear as a witness, to discharge him from 
custody (r). If a party who has obtaine<l an order of protection from the 
Insolvent Court is, nevertheless, arrested under a ca. sa«, he is entitled to 
bo discharged, and thus obtains the benefit of his protection, but he has no 
claim for damages (s). 

Notice to the sheriff or his officer not to execute a ca. sa. will render both 
the baififf and the sheriff responsible for a false imprisonment if the arrest 
is made after the receipt of the notice, provided the notice has been given 
by the plaintiff's attorney. If the officer receives notice from the attorney 
that the action is settled, or that the execution is withdrawn, that is a 
notice not to make the arrest (t). If a writ is left at the sheriff's office, 
with orders not to execute it, and the sheriff arrests under it, he is a 
wrongdoer: if it is to bo returned non cst inventus, it .must lie; and the 
sheriff ought not to issue a warrant or arrest ; but if the defendant is 
brought in, or chrx)ses to come in and surrender, then the sheriff must 
arrest (u). 

Under a writ of fi. fa., which directs the sheriff to make a certain 
specified sum out of the goods and chattels of the defendant, and have tho 
money at tho return of the writ, tho sheriff or his officer may receive the 
money in discharge of the execution, and withdraw tho levy and liberate 
tho defendant's goods on payment of the money ; but under the writ of ca. 
sa., which commands the sheriff to have the body of the debtor at tho 
return of th^ writ to satisfy the plaintiff, and not tho money to pay the 
debt, tho sheriff has no right to receive the money and discharge the 
debtor, and sub.stitute his own responsibility for that of the debtor, whose 
body tho creditor has a right by law to keep until he has been paid the 
debt. If, therefore, a shcrifl's officer, charged with the execution of a writ of 
ca. sa., allows the debtor, whom he has arrested under it, to go at large 
on paying to him the sum mentioned in tho writ, the sheriff will bo 
res^ionsiblc for an cscafie, for it is a neglect of duty on the part of tho 
officer for which tho sheriff is answerable (r). 

Liabilitif of the sheriff for an escape . — If a defendant, after having liccn 
taken in execution, is seen at largo for ever so short a time, either before 
or after tho return of tho writ, under which he has boon arrested, the 

(r) Mogmjf v. Surt. 5 Q. B. 305. 504. 

(«) Yennhf v. Heume. 14 M. h W. 334, (n) Hooper T. Zane^ 6 H. L. C. 580. 

(I) Foirher V. Hinder^ 88 Ijiw, J,, Moanoy v. Monyer^ 4 Q. B. 817. 

Exch. 88. WUhen v. Porker^ 4 H, Jb N. (x) Woods r. FiomU. 7 Exeb. 378. 
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sheriff is responsible for an escape, as the writ commands him to take the 
defendant, and him safely keep, so that he may have him ready to satisfy 
the plaintiff (y). It is the duty of the sheriff to carry liis prisoner to the 
county gaol after he has been arrested under a ca. sa., and when once in 
gaol, the debtor must be kept there, and cannot be allowed to go out, 
though with a keeper or sheriff’s officer. If, therefore, he is seen without 
the walls of the prison, the sheriff is responsible for an escape (z). If the 
sheriff, after he has arrested the debt4>r, receives from the latter the 
amount of the debt and costs, he will be res|>onsible to the judgment- 
creditor for an esca|H% if ho sets his prisoner at large contrary to the 
exigency of the writ, before the judgment-creditor has been satisfied his 
demand; for the duty of the sheriff is to pursue the direction of the writ, 
and be reaily at the day, not with the money, but with the bcaly of tho 
dtditor, unless the party himself who sued out the writ interfere and agree 
to the liberation of the prisoner upon receipt of the money which hiis been 
paid to the sheriff* (a). 

It is the duty of an officer going to make an arrest in the execution of 
legal process to choose his opportunity, and to go with a force sufficient 
to re[)el opposition, and enable him to execute the prucess intrusted to 
him. If he fails to make an arrest, or if, having got the debtor into his 
custoily, he fails to keep him for want of sufficient force, he will l)o 
responsible for a breach of duty (^). Ihit if the ]>ri8ori take fire, or ho 
broken open by the king's enetiiies of anotiier kingdom, iiikI the prisoner 
esca[ies, this will excuse the sheriff ; but it is otherwise if the prison las 
broken open by traitors and relsds (r). And if the escape has been 
brought about by misrepresent a tion or miseonduet on the part of the 
plaintiff, the latter has no cause of complaint against the sheriff (r/)- 

By 8 & 9 Win. 3, c. 27, s. 8, it is enacted, that if the keeper of any 
prison shall, after one day’s notice in writing, given for that puqKise, 
refuse to show any prisoner committed in cxecuticm to the creilitor, ut 
whose suit he was committed, or to his attorney, every such refusal shall 
be adjudged an escape in law. 

Jiccapture upon fresh pursuit — The sheriff may retake the debtor ttjion 
fresh pursuit in any county without an escape warrant, and plead the re- 
capture in bar of an action for damages. 

Dischm'ge of debtors taken in execution,— liy 15 & 16 Viet, c. 76, s. 126, 
it is enacted, as we have seen, that a written order, under the hand of the 


(y) Hawkins v. Pltaner, 2 W. lU. 1048. 
Hfvi»re V. Afwnr, ‘27 IjEW, J., Ch. 387. 

( 2 ) Williams v. Mastyn, 1 31. 6c W. 
> 152 . 

(o) Shu’hford V. Austen f lA East. 473. 


Woods V. Finnis, 7 Kxch. 372. 

(5> SichoU V, Darley^'t Y. A J. 4fW. 

(r) 6/outhrote's case, 4 Co. 84 a. 

(d) Hiicocks Joncst I M. 6c M. 260; 
onto, p. 470. 
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ittorney in the cause, by whom any writ of ca. sa. has been issued shall 
jnstify the sheriff, or person in whose custody the party may be under such 
writ, in discharging such party, unless the party for whom such attorney 
professes to act shall have gpven written notice to the contrary. The 
sheriff is not bound to discharge a debtor from his custody immediately on 
receiTing an order for his discharge. He is entitled to a reasonable time 
to search his office, to ascertain whether there are any other writs lodged 
against him (e). 

Arrest of the person and seizure (f goodfi under void or irregular process, 
— In depriving a man of his lil)erty and seising of his goods, the sheriff 
and his officers act at their peril, so that if the process is feigned, forged, 
or simulatetl, and is not the process or order of the court, it is a mere 
nullity, and the sheriff can derive no protection from the piece of waste- 
paper (/). But if the sheriff has acted under a genuine writ, issued from 
one of the superior courts, he and his officers acting under him are pro- 
tected by it, although it l)e on the face of it irregular, as a capias against 
a peeress {g)\ or void in form, as a ca. sa. not made properly returnable, 
for the officers ought not to examine the judicial act of the court, nor 
exercise their judgment touching the validity of the process in j)oint of 
law, but arc bound to execute it, and are therefore protected by it (jg). 
But the parties who have issued the void or irregular process are, as wo 
have seen, responsible for all damage and injury done in the execution of it 
after the process has lujon set aside by the court or a judge, unless it has 
been set aside on the terms that no action shall be brought {k). And if a 
writ of ca. sa. has been issued upon a judgment for less than 20/. in an 
action, for a debt, the party arrested^ under the writ may maintain an 
action both against the attorney who sued out the writ and the client who 
sot the attorney in motion, for damages for the wrongful imprisonment, 
although the writ has not been set a.*«ide, for the salute expressly declares 
that no person shall bo taken in execution ujk) 1 i such a judgment. 

Generally speaking, however, so long as the process has not been set 
aside, it is a protection to the attorney who has issued it, and to the client 
by whose commands it was issued (i) ; and though when it has been set 
aside it is no longer a justification to them, yet it always remains a justi- 
fication to the sheriff and his officers, who had no option but to obey it (Xr). 

A wnt of execution therefore may, at the same time, be both a good 

(f) Smnrrl v. Bnller, 1 Exch. 440. (,) R\dieU v. Pakeman, 2 C. M. & R. 

(/I V. 10 Q, U. r»SI ; 6 30. Rtanehemaff v. 4 Q. B. 707. 

H. L. C. 443, (It) Jane* v. 8 M. & W, 3M» ; 

Oi) Coim/ew <if BntUutir* twe, 8 Rep, Best, J., 5 B. A: Aid. 746. Turner r, 

04 a. Cate* v. J/irAi//, 3 Lev. 30. Fehnle, 1 Lev. 90, • 

(A) PorsQM T. Ltojfd^ 3 Wils. 341. 
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writ and a bad writ; that is to say^ a writ set aside for irreg^ularity may 
be good as to the sheriff and all persons acting under him, and bad as to 
the persons who sued it out (/). 

If the sheriff, by force of a fieri facias, sell goods, and afterwards the 
judgment is reversed by writ of error, the defendant shall not have resti- 
tution of his goods, but the value of them, for which they were sold ; and 
there are two reasons for this : — 1. If the sale of the sheriff, by force of a 
fieri facias, should bo avoided by subsequent reversal of the judgment, 
there would be no buyer, and by consequence no execution done. 2. In 
the case of a fieri facias, the sheriff is compellable to make and levy the 
debt of the goods, d:c. of the defendant, and therefore there is reason that 
it should stand (m). 

Exemption of sfteriffs and officers from responsibility when the injnry of 
which the plaintiff complains has been brought about by his own misstatements 
and misrepresentations » — Every person who, by misrepreKcntation or mis- 
statement, causes an officer charged with the execution of legal process to 
make a mistake and am^st the wrong party, or seize his goods, cannot 
complain of tlie wrong which ho has himself occasioned. If by misrepre- 
sentation he causes himself to bo arrested, ho is the autlior of his own 
misfortune, and has no right to charge it upon the oflicer (n). If the 
plaintiff has roprescMitid himself to bo the person against whom the pro- 
cess has lieon issued, and is arrested in conseciuence of that representation, 
he is e8to])p(Ml, as we have scon (ante, p. 403), as rigards that impri- 
sonment, from denying that he was the right f^erson ; but, after he has 
given notice of the real state of facts to the officers, and given them a fair 
o))|)ortunity of inquiry, the detontion would bo unlawful (o). / 

False returns to writs of execution, — If the sheriff makes a false return 
to a writ of execution, ho* is'^responsiblo in damages to tho exocution- 
creditor if any actual damage has resulted tr> him from the false return (p), 
A return of nulla boidlP^ a writ of fi. fa. means, that there are no goods 
applicable to the execution of tho plaintiff’s writ, not that there aro no 
gocxls at all belonging to tho execution-debtor. If, therefore, the payment 
of prior claims, such as rent due to tho landlord, or sums leviable under 
prior w'rits of execution, has exhausted the fruits of the levy, tho sheriff 
has no goods out of which the damages can be levied, and a return of nulla 
bona is a good return (q). If the sheriff returns that he has seized certain 

(t) Parke. B., 0 l>owl. 7l0. Doe v. 405 ; ^0 Uw, J., C. P. 2S8. 

Thom, 1 M. Ss S. 427. (p) WgUe v. Birch, 4 Q. I). SOS. 

(m) Hne"% 5 Co. 90 b. (q) Hhattork ▼. (Jardm, fl Kxeb. 725 

(n) Fishery. Magnap, 0 M. Sc Gr, 778, Winfle v. Freeman, II A4. Sc E. .MT 

(o) Dunston y, Paierson, 2 C. B., N. S., Beenan v. Evans, 4 Sc. N. U. 2. 
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goods and chattels, he ought io specify their value, and not return that 
their, value is to ‘him unknown (r).. . A reasonable degree of certainty in 
the language of the return is sufficient. ^ 

The sheriff is not allowed to put a construction on his own return 
which would make it bad, when it admits of another construction which 
will make it good (s). 

Extortion by sheriffs and their offkers, — By ^9 Eliz. c. 4, s. 1, it is 
enacted, that it shall not be lawful for any sheriff, under-sheriff, bailiff, 
dsc., nor for any of their officers, deputies, &c., by reason or colour of their 
offices, to receive or take for the serving or executing any extent or execu- 
tion, more consideration or recompense than is by that act limited and ap- 
pointed, upon pain that every sheriff, under-sheriff, <&c., their officers, &c., who 
shall directly or indirci^tly do the contrary, shall forfeit to the party grieved 
treble damages, and pay a penalty as therein mentioned, but the act is not 
to extend to fees taken for executions within any city or town corporate, 
llie stat. 7 Win. 4, and 1 Viet. c. 55, further enacts that it shall be 
lawful for sheriffs and their officers to receive such fei^s, and no more, as 
shall Ik) allowed by the taxing officers of the courts of Westminster, under 
the sanction of the judges, and that any sheriff or odicer receiving any 
fee or gratuity greater than is allowed, shall be guilty of a contempt of 
court, and punishable accordingly. And by 5 & 6 Viet. c. 98, s. 31, it 
is enacted, that no ])oundage shall be payable to sheriffs, bailiffs, and 
others, for taking the body of any person in execution (/); but there shall 
be payable to the sheriff, or other jHjrsou having the return of writs, upon 
every such execution against the body, such fees only as shall bo allowed 
to bo taken under 7 Wni, 4 and 1 Viet. c. 55. The sheriff still con- 
tinues entitled to his poundage under the statute of Elizabeth, on an 
execution against the goods of the debtof, and also to any additional fee 
that may be allowed by the judges under 7 Wm. 4 and 1 Viet., and to 
no more. If his officer takes more the sheriff i«%uilty of extortion, and 
is liable to an action for triable damages (u). 

Duties and responsibilities ^of the high-bailiff and bailiffs of the County 
CowiY.— By 9 & 10 Viet. c. 95, s. 83, the high-bailiff of the county court 
is mi^o responsible for all the acts and defaults of himself and the bailiffs 
appointed to assist him, in like manner as the sheriff of any county in 
j^gland is resjionsiblo for the acts and defaults of himself and his officers. 
His liability is co-extensivo witli Uiat of the sheriff, but he is not respon- 

(r) Bmrttm v. Oill^ 18 M. St W. Sift. («) Wrightup v. Chreenaere^ 10 Q« B. 

(•) JRegMoUU v. Bar/orit, S Sr. N. U. 12. PiWngtoH ▼. Cnokr, IS M. Se W. 
m, 615. fToodgale v. KMickhwH, 2 T. R. 

[t) HagUy v. Bechet, ft M. A W. 020. Iftft. 
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sibla for things done by his bailiffs nndef colour of some special power 
or authori^ supposed to be given to them under the County Courts' Act, 
and not done under the authority or in execution of a warrant (or). 

Cf the UahiXky of mmuterial ojfieere qfcowH^of mfsnar jumdktum where 
the court had no juriadUction m the matter^ and no authority to issue the process 
under which the officer has <uAtd^ and under which he seeks proteetknL — At 
the common law a grievous responsibility was thrown upon ministerial 
officers of courts of inferior and limited jurisdiction, where the court had 
made orders and directed the issue of process, without jurisdiction in the 
matter, or where it had exceeded its jurisdiction. It was held, that when 
the court had not jurisdiction of the cause, then the whole proceeding 
l)eing coram non judice, actions would lie against the party who sued out 
and against the officer or minister of the court who executed the precept 
or process of the court, without any regani to such precept or process; 

for the officer is not bound to obey him who is not judge of the cause 
any more than he is bound to obey the in^re precept or order of a 
stranger, for the rule is, judicium a non suo judice datum nnllins est 
momenti ” (y). Therefore, where an officer acting under a warrant of a 
commissioner of bankrupts took and detained a party in cusUnly under it, 
and it appeared that the comniiHHtuner hod no jur^liction to make the 
warrant, it was held that an action of trespass was maintainable against 
the officer (r). Hut the mischiefs arising from this unreastakablo state 
of the law have to a great extent Iwen rcmcKlicHl by the legislature {a). 

Of the duty of bailiffs of the County Court to satisfy the landlord's claim for 
rent. — liy 19 & 20 Viet. c. 108, s. 75, it is cnacUnl, that the slat. 8 Anne, 
c. 14 (ante, p. 473), shall not apply to goods taken in execution under 
the w'arrant of a county court ; but the landlord may, within five days of 
the taking, or before the removal of the goods, make a claim in writing 
for rent, signed by himself or his agent, stating the amount of the 
rent in arrear, and th(ftime for which it is duo, and if such claim be made 
the officer making the levy is to distrain for the rent so claimed, and the 
costs of the distress, but he is not to sell within five days, unless the 
goods be of a perishable nature, or upon the r(M|ucst in writing of the 
party whose goods have been taken. After the five days the bailiff is 
to sell such of the goods as will satisfy, first the costs of the sale, next 
the claim of the landlord, not exceeding the rent of four weeks where the 
tenement is let by the week, the rent of two terms of payment where the 
tenement is let for any other term less than a year, and the rent of one 
year in any other case, and lastly, the amount for which the warrant 

(jr) Smith V. Pritchard, 8 G. B. 086. {x) WaiMon v. BodcU, U M. Si W. 57. 

(y> The MmrshaUea case, 10 Co. 760. («) Post, pp. 485-487, and ch. 14. 
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iBBBed. If any replepin be made, the bailiff ia notwithstanding to sell 
such portion of the things taken as will satisfy the costs of the sale nnder 
the execution, and the amount for which the warrant issued. Any over-' 
plus of the sale or residue of the goods is to be returned to the 
defendant. 

Things not distrainable by county-court bailiffs in saiis/acHon of rent — 
The county-court bailiff cannot, under this statute* distrain the goods of a 
stranger on the demised premises for the purpose of satisfying the land- 
lord’s rent (b), 

Uabilities of gaolers, ^ A gaoler who receives a prisoner under a 
warrant is not responsible in damages if the warrant has been irregularly 
issued ; but if the wrong man has been arrested and brought to him, or the 
warrant is altogether void and a more nullity, he will be responsible for the 
detention. Where the plaintiff had been delivered into the custody of the 
gaoler of a liberty under a good warrant for arrest, though the execution 
of it was illegaljlinasmttch as the plaintiff, under a warrant to the bailiff 
of the liberty, had been arrested without the liberty, and afterwards 
carried into the liberty and delivered to the gaoler, it was held that an 
action could not be maintained against the gaoler, who was not bound to 
inquire whether the original arrest was tortious or not. “ And it was 
said by the court, that if he had been informed of tUp tortious taking 
(without being of the covin or practising therein), he ought, nevertheless, 
to detain the prisoner, being delivered to him with a good warrant of 
arrest, though the execution of it was illegal ; for if such information had 
been false, and the gaoler had set the prisoner at large, he hail l)cen 
liable for an escape. And the plaintiff was not without rcnialy, for he 
had a g(»od action against wrongdoers (c). But if a sheriff’s officer 
arrests tlie wrong man, and hands him over to a gaoler, there as the 
arrest is altogether unjustifiable, and the warrant no jirotcction, the 
gaoler who rweives and detains the wrong man is resi>onsible for the 
wrongful iinpri.sonment, and cannot justify under the warrant, though he 
had no means of a.scortaiiiing the identity of the party brought to him 
with the person named in the warrant, and could not, consistently with 
his duty, have refusiri to receive ami detain him (rf). But if the party 
ihtis wrongfully arrested does not, when brought to the gaoler, complain 
of the wrongful am‘8t, or give the gaoler any means of ascertaining that 
he is not the |)ersou named in the warrant, nominal damages only would 
be recoverable. 


(b) IternrH v. Knifhi, 8 KU. A Bl. 865; 
87 Law. J., Q. B. 650. Fotit^r v. Tuwlur, 
8 W. li. 870. 

(c> OUirt ?• Beemy^ 8 Jones, 814. 


(dS Jaram v. JUsmider, S Campb. 34. 
Qrijtm T. CoUmam, 4 H. Jr K. 865 ; 88 
Law, J., Exch. 134; Bro. Abr. XaiiPASS, 
pi. 133. 856, 865. 
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SECTION m. 

OF ACTIONS AGAINST JUDGES, SHERIFFS, AND MINISTERIAL OFFICERS OF COURTS 

OF JUSTICE AND THEIR ASSISTANTS, AND THE PARTIES SETTING THEM IN 

MOTION. 

Actions against county-coturt jtalges — Notice of action, — Provision is 
made by the County Courts’ Act (19 & 20 Viet. c. 108, s. 19) for tlio 
prosecution of actions in the county court against judges of tlie county 
court in the court of a district adjoining the district in which tho 
defendant is judge. By 9 & 10 Viet. c. 95, s. l.*)8, notice of action is 
required, as wo have seen, to be given to all persons acting in execution 
of the County Courts’ Act. If, therefore, a county -court judge, in 
making an order of commitment, acts under the bonti fde belief that his 
duty as judge of the county court renders it incumbcn^n him to do so, 
notwithstanding a prohibition has been issued, the act done by liini must 
be considered as done in pursuance of the County Courts’ Act, and he is 
entitled to notice of action (e). 

All judges of courts of inferior jurisdiction acting under the authority 
of an act of parliament, arc in general entitled to notice of netioii, and to 
an opportunity of tendering amends and paying tnonoy into court, and tho 
action against them must in general be brought within a certain limited 
period. 

Actions against a sheriff and his officers for a vrongftd aircst wider 
cghur (f legal process, — An action for false imprisonment maybe main- 
tained by a person arrested under a ca. sa. upon a jmlgmeiit for less than 
20Z. in on action for a debt, although tho writ has never been set asiile ; 
for where an act of parliament says that no person sliull be taken in 
exeention upon such a judgment, ho who d<x»s what the act forbids is 
rcs[)on8iblo for an assault and false iinpris<»nment. Tlie sIierilT could 
justify under the writ, but not tho party wlio sues out and sets in 
motion tho forbidden process (f). Generally sj)eakiiig, however, tho 
process must, m we have seen, bo set aside before an action can be main- 
tained for anything done under it (ante, p. 478). 

Actions against sheriffs and officers for an mcg/jc.— Formerly the statutes 
18 Edw. 1, c. 11, and 1 Ric. 2, c. 12, gave the party who sufferetd by 
an escape of bis debtor the same Remedy against a shcriiT or gaoler guilty 
of the escape that he had against the debtor, and enabled him to recover 

(«) Booth V. Cliptf 10 C. B. 830; ante, (/) Brooks v. HtfdgkiuHm, 4 11. d? N« 
pp. 411-415. 712. 
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from Bnch Bheriff or gaoler the wMe debt and costs in an action of debt; 
but it has recently been enacted by i & 6 Viet. c. 98, b. 31, that if any 
debtor in execution shall escape out of legal custody, the sheriff, bailiff, or 
other person having the custody of such debtor, shall be liable only to an 
action upon the case for damages sustained by the person at whose suit 
such debtor was imprisoned, and shall not be liable to any action of debt 
in consequence of such escape. 

Actions to recover money in the hands of the sheriff, — After a return to a 
fi. fa. that the money is levied, the sheriff may be liable to an action for 
money had and received without any demand of payment (^). 

Of staying proceedings in actions against sheriffs^ their officers and assist- 
ants, — We have already seen, that where an action has been brought 
against a sheriff or his officers for wrongfully seizing or converting the 
goods of the plaintiff in the execution of process issued by the authority 
of the courts, it is competent for the court from which the process issued 
to call before t^n, by rule of court, the party issuing the process, and 
the person brin^g the action, and compel the latter to state the nature 
and particulars of his claim to the goods seized by the sheriff, and to 
order proceedings for deciding upon the validity of the claim, and in the 
meantiiiie to stay proceedings in the action against the sheriff (ante, 
pp. 471-473). This statute refers, as we have seen, to the execution of 
process against goods and chattels, and is intended to protect the sheriff 
against vexatious actions by parties against whom the process is not 
directed, but who claim to be the owners of the goods seized under it by 
the sheriff. If, therefore, there has been an unlawful breaking o{)en of 
the outer door of a dwelling-house by the sheriff, in order to effect the 
seizure of the chattels, this is a wrong quite independent of any question 
of ownership of the gooils seized, and the court or a judge has no authority 
tb stay pi4teeeding8 in an action brought in respect thereof. The statute 
is altogether silent res|)octing such a subject-matter of complaint, and 
therefore affords the sheriff no protection in respect of it. ** It is quite 
clear,” observes Maule, J., that an action for unlawfully breaking and 
entering a house in the execution of process is no more within the con- 
templation of this act than an assault and battery of the party would be. 
It cannot ho said that the damages in such an action are something as to 
which the sheriff doubts who is entitled to them. He is charged as a 
wrongdoer ; there is nothing to interplead about ; nobody but himself is 
interested iu the result, or liable for the consequences” (A). 

But when there has been no independent trespass, when the outer 
door of a dwelling has not been broken open, and the entry into the 


is) Dak V. Blrdi, 3 Campb, 347. 


(4) tfoUitr V. Umk, 3 C. B. 343. 
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house would be lawful, and protected by the process if the goods found 
therein should turn out to be the goods of the execution-debtor, the 
entry into the house cannot be separated fh>m the seizure of the goods, 
but the whole cause of action may be stayed until the ownership of the 
goods has been determined by interpleader (i). If that is detcniiined in 
fsTour of the sheriff, all further proceedings against him rrill be stayed ; 
if it is decided against him, the action may be proceeded with for the 
rccoreiy of damages for the trespass in the house as well as for the 
seizure of the goods (it). 

If the execution-creditor has personally interfered in making the 
seizure, and directed the movements of the sheriff (ante, p. 41(>), so as to 
render himself liable to an action, the court or a judge has ]X)wer to 
interfere for his protection, as well as for the protection of the sheriff, and 
to stay proceedings against him (/). 

Actions against high-bailiffs of county courts and their assistants. — By the 
County Courts’ Amendment Act, 19 & 20 Viet. c. 108,^ 21, it is enacted, 
that if an action bo brought in the county court against an officer of tho 
county court, the summons may issue in the diKtrici of which he is an 
officer, or in an adjoining district, the judge of which is not the judge of 
a court of which the defendant is an officor. And by the County Courts* 
Act, 9 & 10 Viet. c. 95, s. 138, notice of action is, as wo have seen, 
required to be given to all persons acting in execution of that act. 
Cfficers of tho county court, and parties acting in their aid by their 
command in the intcndeil execution of the County Courts’ Act, or of county- 
court process, arc in general entitled to notice of action, and to an 
op(K>rtunity of tendering amends liefore action, and paying money intf> 
court after action (ante, p. 411). If the bailiff of a county court, under a 
warrant against tho goods of A, by mistake takes those of B, this is an 
act done in pursuance of tho County Courts’ Act, which cntitldPthe bailiff* 
to notice of action (m). 

Of the statutory protection to high-bailiffsy and persons acting by their ordSfi*, 
or in their aktf in the exeaUion of county-coiirt warrants. — By tho statute 
13 & 14 Viet. c. 61,8. 19, it is enacted, that no action shall be brought 
against any high-bailiff or bailiff, or any persrm acting by his order, or in 
his aid, for anything done in obedience to any warrant under the hand of 
the clerk of the eonntyisonrt and the seal of the said court, until demand 
hath been made, or left at the oflSce of such high-bailiff, by the party 
intending to bring such action, or by his attorney or agent, in writing, 

(i) WimUr v. BaHhoUmew^ ll Sxch. {D Carpenter v. Pearce^ 27 Law, J., 

711. Each. 143. 

ik) Faster v. Pritehard, 2 ii. N. (ta) BurUng v. y/orfry, 3 li. k N. 271 ; 
151. 27 Law, L, Ezeb. 258. 
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signed by the party demanding the same, of the perusal and copy of the 
warrant, and the same hath been refused or neglected for the space of six 
days after the demand ; and in case, after demand and compliance therewith, 
by showing the warrant, and permitting a copy to be taken, any action 
shall be brought against such high-bailiff, bailiff, or other person acting in 
his aid, for any such cause as aforesaid, without making the clerk of the 
court who signed or sealed the warrant defendant ; then, on producing or 
proving the warrant at the trial of the action, the jury shall give their 
verdict for the defendant, notwithstanding .any defect of jurisdiction or 
other irregularity in the warrant; and if the action be brought jointly 
against the clerk and high-bailiff, or bailiff, or person acting in his aid, 
tlicn, on proof of the warrant, the jury shall find for the high-bailiff or 
bailiff, and person so acting as aforesaid, notwithstanding such defect or 
irregularity. 

And by 19 & 20 Viet. c. 108, s. 60, it is further enacted, that no 
officer of a countj^court in executing a warrant of a county court, and no 
person at whose instance any such warrant shall be executed, shall be 
deemed a trespasser by reason of any irregularity or informality in any 
proceeding on the validity of which such warrant depends, or in the form 
of such warrant, or in the mode of executing it, but the party aggrieved 
may bring an action for any special damage which he may have sustained 
by reason of such irregularity or informality against the party guilty 
thereof, and in such action he shall recover no costs, unless the damages 
awarded shall excoeil forty shillings. Also (s. 55), that any warrant to a 
high-bailiff to give possession of a tenement under that statute, shall 
justify the bailiff namecl in the warrant in entering upon the premises 
named thoreiu, with such assistants as he shall deem necessary, and in 
giving possession ; but the entry must be made between the hours of nine 
in the ntfhiing and four in the afternoon, and the warrant must be 
executed (s. 5(5) wiiliiu three months from the day it bears date. 

0/ the BUtying of proceedings in (uiions against high-bailiffs and officers of 
the countg court,— ^T\\e statute 9 & 10 Viet. c. 95, s. 118, enacts, that if 
any claim shall lie made to goods or chattels taken in 6kccution under the 
process of any county court holden under that act, or to the proceeds or 
value thereof by any landlord for rent, or by any person not being tho 
party against whom such process has issued, ib^shall be lawful for the 
clerk of the court, upon application of the officer charged with the 
e.xecution of such process, as well before as after any action brought 
against such officer, to issue a summons, calling before such court as well 
tho party issuing the pnxvss as the |>arty making the claim, and thereupon 
any action which may have Iwcn brought in any superior or inferior 
court in respect of such claim shall be stayed, and the court in which the 
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action has been brought, or any jodge thereof, on proof of the issue of the 
summons, and that the goods and chattels were so taken in execution, may 
order the party bringing the action to pay the costs of all further 
proceedings in such action; and the judge of the county court is to 
adjudicate upon the claim, and make such order in respect thereof and of 
the costs as to him shall seem fit. And it has been further enacted, that 
where any claim shall be made under this section, the claimant may 
deposit with the plaintiff either the amount of debt or the value of the 
goods claimed, such value to bo fixod by appraisement in case of dispnte, 
and to be paid into court to abide the decision of the judge u]»on the 
claim, or the sum which the bailiff shall be allowed to charge os costs for 
keeping possession of such goods until such decision can bo obtained, and 
in default of the claimant so doing, the bailiff shall sell such goods as if 
no such claim had been made (a). 

When the bailifl* or officer enters the house of a third parly and seizes 
goods therein, ho is justified if they belong to the execution-debtor. If 
^oy do not, he is a trespasser. The common mode of dealing with a case 
of this sort is to make an order under the Interpleader Act, directing an 
issue to bo tried to determine the owncrsliip of the goods seized, and 
prohibiting any action against the bailiff until that (|ue8tion has heiMi 
determined. If it is decided in favour of the bailin', the court will 
prohibit all further proceedings against him in the motion, unless Ihero is 
some substantive cause of complaint Ixyond that of ciiicriiig the house to 
make the seizure (o). If it is decided against the bailin', and it is found 
that he has entered the house and seized the gooils of the wrong party, 
and has committed a trespass by entering the house as well as by seizing 
the goods, damages may then be recovered for the unlawful entry into the 
house, as well as for the seizure of the gootls (p). 

If the action is brought for an unlawful breaking and ont^ipng of the 
outer door of a dwelling-house, as well as for an unlawful seizure of tlie 
go<ids, the judge has no power to stay the proceedings, as the cause of 
action is quite independent of any question of ownership of the goods, and 
does not, as we have seen, fall within the provisions of the Interpleader 
Acts (9). 

Of the plaintiffe in actiona offoinet ehenffs. — To entitlu a party to sue a 
sheriff or his officer for neglecting the duties of his office, he must show 
that ho had sued out some process which entitled him to the perfonnance 
of some duty at the hands of the sheriff which the latter has ncghHJted or 
negligently executed, or ho must show that he has been damnified either 

(s) 10 & 20 Met e. 109, «. 72. 20 Law, JT., Exch. 215. 

(o) /rtfop ▼. CVaicfey, 15 Q. B. 212. (g) Cater v. Ckigntll^ 15 Q. B. 210. 

(p) Faatery. Pri/cAonl, 2 U. A; K. 151 1 UoUier v. LaurU, 9 C. B. 390. 



488 AGTIOHS AOAmT SBBBlFfS AMD THBIB OFFIOBRS. f CHAP. XOl. 

in his person or his property by some act of trespass, or wrangfal and 
munithorised proceeding, on the part of the sheriff; or if he saes npon an 
act of parliament giving damages to the party grieved, he must show that 
be is the party grieved within the meaning of the statute (r). 

Of the defendants inactions for wrangsdoneundercolaur of legal process.--^ 
The sheriff is liable, as we have seen, for all acts done and neglects of 
duty .by his bailiffs and officers in the execution of a writ, on the ground 
that if the sheriff thinks fit to commit the execution of a writ, which he 
is bound to execute, to another, he is responsible if that person does not 
execute it properly, and is in the same condition as if ho had executed it 
himself; the case of a sheriff differing in this respect from the liability of 
an ordinary principal for the acts of an agent who does not pursue the 
authority committed to him. Therefore, if a sheriffs officer arrests a 
wrong person, or arrests the right person after the return day, or takes a 
wrong person's goods under a fi. fa., or even if he arrest under a writ of 
fi. fa., or is guilty of extortion in insisting on being paid money as the 
price of liberation from imprisonment under a ca. sa. the sheriff is liable 
(ante, pp. 465, 466). Tliough none of these acts are done in pursuance 
of the authority of the writ, yet they are done in the execution, or, as it is 
said, under the colour of it ; and the sheriff is exactly in the same position 
as if ho had done those acts himself (a). But if after the writ has been 
executed the officer takes upon himself to do things for which he has no 
colour of authority, the sheriff will not be responsible for bis acts. Thus, 
if a debtor who has been arrested under a ca. sa. induces the officer, 
contrary to his duty in that behalf, to accept the amount of the debt and 
costa, and discharge him, and the officer neglects to pay over the money to 
the attorney of the cxecution-creditor, and the debtor is again arrested 
under a fresh writ npon the same judgment, the sheriff is not, as we have 
seen, responsible to such debtor for the default of his officer in not paying 
over the money, as the sheriff has given him no authority to receive the 
money, and the transaction is in the nature of a private arrangement 
between the debtor and the officer (ante, p. 466). 

The sheriff and his officeri" who, by inadvertence or mistake, have 
entered the house and seized the gooils of the wrong person, or have 
arrested a wrong party in the execution of legal process, are responsible for 
the trespass, << although the taking be by the showing of the party to the 
suit** (0; MDd so are all persons, whether plaintiffs or attonues in the 
action, or strangers who interfere in any way, by giving directions or assis- 

(r) WooSpU* V. it T. R. {$) 9 RoU. Abr. 559. Jmmam v. 

158. Biifce V. U C. B. |4. Hooper^ 7 Sc. N. B. 068; 13 Law, J., 

?. JimnKsU, 9 If. 4? N. 755. C. V- 03; 6 M. & Gr, m. 

{$) nWf V. /Ymiw, 7 Each. 371, 
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toaoe, or oflScioiudj yolanteering informatioii to the officers (ante, p. 417); 
for erery person wbo procures or directs the commission of hn act of tres- 
pass is as much responsible for. the injury as the person who actually 
commits it. 

Sheriffis* officers executing a writ of ca. sa. are not the agents or bailiffs 
of the plaintiff for whose benefit the writ is issued, and if they arrest a 
wrong party the plaintiff in the action is not responsible for their mis- 
conduct, unless either he or his attorney have personally interfered and have 
superintended or directed the movements of the sheriff or bis officers (u). 
If the plaintiff in an action, or his attorney, does no more than set the 
court in motion, he is no trespasser, notwithstanding that such court 
should, on his motion, do an act of trespass by its officers, unless by s[')ccial 
plea he admits and undertakes to justify his concurrence in the act, in which 
case he can only make out his justification by showing a legal authority 
under which he acted (jt) ; and an attorney who merely delivers a writ of 
execution to the sheriff, and does not take upon himself to give wrong 
directions, and docs not, by word or act, induce the officer to seize the 
wrong party, is not rcs^Kinsible for the mistakes of the officer and for a 
trespass committed by the latter in seizing the goods of the wrong person, 
or seizing beyond the limits of his bailiwick, although ho believes that the 
officer is about to go wrong and U> exceed his duty (y). 

It has lieen held, that if the attorney gives wrong directions to the 
sheriff or his officers, and thereby causes tbein to k(u'zo tlie gornls of the 
wrong man, the client is rcsixinsible for the act c)f the aibirney {z). 

If goods which have been let to hire to an execution -debtor bave been 
seized and sold by a sheriff under the writ of execution, the sheriff can- 
not, as we have seen, be Hue<l, unless it be proved that sonio actual damage 
has been sustained by the plaintiff by the act of the sheriff («) ; but the 
purchaser who takes away the goods without any right or title so to do, 
may be ^mado responsible in damages for the conversion of the property. 
If acts of trespass have been committed under colour of legal process, which 
has been set aside as irregular, both the client who coinniaiids the attorney 
and the attorney who sues out the process are, as we have already seen, 
responsible as principals in the commission of the acts of trespass done by 
their procurement and commandment {b). They are in the same situation 

(«) WilMH V. Tmmnon, 6 M. & Or. 850; 7 Sc. N. R. C8l. CoUeit ▼. Foster, 
244; 6 Se. N. R. 006. WaUsy v. 2 H. ^ N. 861. Jirooks v. Hod^ktruon, 

nett, 18 Q. B. 9J1. 4 ib. 712 ; ante, p. 41H. 

(x) Kinning v. Burhanan^ 8 C. B« 201. (a) Tancrtd v. AUgoodt 4 If. k N. 488 ; 

Ableg v. Date, 10 C. B. 62. PainUr v. 28 Law, J., Exch. 802. 

JAv, Qas Co, 8 Ad. k £. 488. (h) Codrington v. Lhgdf H Ad. k K. 

{g) Sowells, Chmmpiom^6 Ak,k'E. 4tl7» 440. Darker v. Braham, 3 WiU. 87U. 

(r) Jarmain v. Hoofer^ 6 M. 4p Or. BoUm v. PiUmg, 0 B, kC, 89. 
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. 1 * 

after it has been set aside as if they had themselves, ortlly or by writing, 
desired the sheriff or his officer to make the seizure (c). 

Of the plamtiff*8 declaration of hie cause of action. — The ordinary form 
of declaration for a* trespass, or for the conversion of chattels, or for an 
assault or false imprisonment (ante, pp. 224, 418), is applicable to cases 
where judges of inferior courts have ordered or directed a seizure of the 
person or the property of the plaintiff in respect of matters over which they 
bad no jurisdiction, or where they have exceeded their jurisdiction, and 
have rendered themselves liable to an a<2tion for damages: also where 
sheriffs and ministerial officers have exceeded their authority, and com- 
mitted unauthorized acts of trespass in the execution of the process 
intnisted to them. 

Declaration against a sheriff for not executing the Qiuen^s writ, or for an 
escape. — Tlio principle on which an action is maintainable against a 
sheriff for a neglect of duty in not arresting or not making a levy in 
obedience to the Queen's writ directed to him, or for permitting an escape, 
is not simply liecanse the plaintiff has sued out a writ and delivered it to 
the sheriff and the sheriff has not obeyed it, but because in mesne process 
he has a cause of action, in final process he has a judgment against the 
party defendant, which gives him an interest in the writ, and creates a 
duty in the sheriff towards him (d). There is no duty due from the 
sheriff to the party suing out a writ, unless he be entitled so to do. It is 
essential, therefore, in an action against a sheriff for disobeying a ca. sa. or 
a fi. fa., that the party should show that ho had a judgment in his 
favour. 

The title to sue out a capias under 1 2 Viet. c. 110, s. 3, de])cnds 

upon the ]>arty Wing a plaintiff in a suit, as well as Imving a cause of 
action. By section 3 a plaintiff alone can sue it out, by section 5 ho must 
do so after the commcnccnn^iit of the suit, which, by s. 2, must W begun 
by a writ of summons. The plaintiff, therefore, in an action against the 
sheriff for not arresting a debtor under a capias founded on 1 & 2 Viet. 
0. 110, B. 8, should show, on the face of his declaration, that he had a 
cause of action against such debtor and commenced an action against him, 
and should set forth the making of an affidavit by him, as the plaintiff in 
Bueh action, pursuant tathe re(|uireroent of the statute in that behalf; the 
obtaining of a special order from a judge to hold the debtor to bail ; the 
issue of a writ of capias to the sheriff (setting out the writ and endorse- 
ment thereon) ; the delivery of the writ to the sheriff, and the sheriff's 
brea^ of duty in not executing it. 

(» Tindal, C. J., tTiisom v. Twwfpioii, y. 5 Q. B. 114. 

0 So. R. 900 ; e M. & Gr. 200. Grten (tf) Jpmet y. 1 Sannd. 38 b. 
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If the plaintiff complains against the sheriff for not amstiDg under a 
ca. sa., or for not levying under a fi. fa., or for an esca})e, he should, after 
showing the recovery of his judgment, state the issue of the writ thereon, 
for the purpose of having execution of the said judgment (setting forth the 
substance of the writ and the indorsement thereon), the delivery of such 
writ to the sheriff to be executed, and should then disclose the sheriff's 
neglect of duty, either in not making the arrest, or in making the arrest 
and gaining possession of the person of the debtor, and then {Kirmitting 
him to escape, or in not levying under a fi. fa., allowing that after the 
delivery of the writ to the sheriff, and before the return thereof, there were 
goods of the debtor within the defendant's bailiwick, ont of which he could 
have levied the monies directed by the writ to bo levied. 

Declaration against sheriffs for retnoving goods taken in execution^ without 
paging rent due to the landlordt should show that a mcssiingo, lands or tene- 
ments, had been demised by the plaintiff to a named tenant for a certain term, 
at a specified rent, payable half-yearly; that a certain sum of money, being 
half a year's or a year's rent, as the case may l)c, of the said meKSUAgc,&c., 
became due to the plaintiff, and that during the oxisienco of the tenancy, 
and whilst the said rent was in arrear, the dcAuidant then laung sheriff, 
seized certain goo<ls and chattels of the tenant, then l>eing upon the 
demised messuage, lands or tenements, drc., under n writ of execution 
against the said tenant; that the defendant at the time of such seizure, 
and before the removal of the goocls from the premises, ha 4 l notico of tho 
half-year's or year's rent so ludiig due and in arrear (e), and that he never- 
theless wrongfully removed the said goods befiwe the plaintiff had been 
paid tho said arrears of rent, contrary to the statute in that behalf 
made (/). 

Declarations against sheriffs for treble dunnages for extortion should set 
forth the recovery of a judgment ; tho issue of a writ of fi. fa. to tho 
sheriff ; tho indorsement on the writ ; tho delivery of tho writ to tho 
defendant as sheriff of some specified county; the soizuro by the defendant 
as sheriff ; tho amount of tho levy; and that tho defendant, by reason and 
colour of his office, wrongfully received and took from tho plaintiff, for tho 
serving and executing the said execution, a certain specified sum (47), 
averring it to be a larger consideration and recompense than is limited and 
appointed to be taken in that behalf (A). When the action is brought 
against the sheriff's officer, the declaration should set forth the warrant 

(f) Andrevft v. Dixon^ .3 B. & Aid. 045. itichardton, 7 Bing. 428. 

(/) S Anne, c. 14, s. I. Smailman v. (g) A$hhtf v. Harrii, *2 M. A W. 67.3. 

pollard^ 0 M. & Gr. 1009. HiseUy ▼. (A) PUkinqUm v. Cooke, 10 M. A W. 

Rgle, 11 M. k W. 10. Thurgood t . 015. 
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niide End delirered by tbe Iheriff to the defendant, as one of his bailifls, to 
be executed, and tbe levy made thereunder by the defendant, and the 
extortionate charges then made by him (t). When the declaration is for 
extortionate charges on tbe execation of several writs, the declaration 
should show what sum ought to have been taken, and what was the extor* 
tionaio charge on each writ (k). It is not necessary to recite the statute ; 
it is enough to state that the thing was done contrary to the form of the 
statute in such case made and provided (/). 

The plea of not guiUy in actions for t^hing, detaining, *or converting 
goods and chattels, operates, as we have seen, as a denial of the wrongful 
act complained of, but not of the plaintiff’s property in the goods and 
chattels ; and no other defence than such denial is admissible under that 
plea (ante, ])p. 225, 226). In actions for an assault and false imprisonment, 
the pica of not guilty merely puts in issue the fact of the commission of 
the trespass (ante, p. 419), and in actions against a sheriff or his officers 
for ail escape, the plea of not guilt^f operates as a denial of the neglect or 
default of the sheriff or his officers, but not of the debt, judgment, or pre- 
liminary proceedings (w). All matters of inducement set forth in the 
declaration, if intended to bo denied and put in issue by the defendant, 
should 1)0 s))ccially traversed (»); and all matters of justidcation and 
excuse must, as wo have seen, bo specially pleaded, and cannot be given in 
evidence under the general issue (o). 

A justification, therefore, of an imprisonment, on the ground that it 
was an act done by a judge of a court of record acting in his judicial 
capacity, must be specially pleaded, except when the facts arc authorized 
by act of parliament to be given in evidence under the plea of not guilty 
by statute (ante, p. 420). 

Pleas of leave and license, — If the defendant had the plaintiff’s sanction 
or authority for the commission of the wrongful act or breach of duty of 
which ho complains, he must plead a plea alleging that he did what is 
complained of by the plaintiff’s leave. 

Plms showing that the plaintiff is estop^ml by his own acts from complain- 
ing of the infury he has sustained, — It is a goml answer on the part of a 
aheriff or his officers to an action for false imprisonment, to plead that a 
writ of ca. sa. had issued, directing the defendant, a sheriff, to take one 
A. B., ami that the plaintiff reprcsenU'il to the defendant that he, the 

<•) tTrishiup V. arretMfTf^ 10 Q. B, S. Pewt, ch. 20, s. 1. Tmteree of thx 

{k) Berttm v, /.airrmcy, ft Kxch. SJO. wkoU or pari of « ilrctaralioii. 

(/) Hohm* V. Smkr$, 12 C. B. 251, (o) Ante, pp. 225-227. Howden v, 

(in) mw* Orn, llil. Term, 16 Yirt, c, 10 ; Staadiok^ 6 C. B. ft W, i>iru ▼, Altork^ 
1 KU, St Bl. App. \xxxU v. 9 M. & W. 168. WriM t. Aciitfaii, 2 ib, 

Patfrma^ 20 Law, J,, Excli. 223. T30. 
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plaintiff, was the said A. B., and that the defendant took him into cue* 
tody upon the writ in consequence of his representation (p). 

PUa$ of justification must confess the assault or trespass, and set forth 
the facts and drcumstances which justified it (ante, pp. 422-425). A good 
justification for an assault and imprisonment is disclosed by a plea alleging 
that at the time when the trespass was committed the defendant was 
sheriff of a certain specified county, and in that character was presiding at 
an election of knights of the shire to serve for the county in parliament; 
that the plailltifr made a groat noise and disturbance at the election, and 
molested and obstructed him in the execution of his duty, upon which he 
ordered a constable to take the plaintiff into custody, and to carry him 
before a justice of tlie peace, to be dealt with according to law {q). 

Pleas of justification of acts of trespass m the erecutwn of legal process. 

A sheriff who proceeds to justify an act of trespass in the exiH^ution of a 
writ, does enough if he sets forth the writ of execution in ol)edienoo to 
which he acted, unless, by taking an indemnity, he has so identified him- 
self with the judgment-creditor as to place himself in the same position as 
the latter, in which case he must set forth and rely upon the judgment as 
well as upon the writ. If the plaintiff in the action, however, is not the 
execution-debtor, but a third party suing the sherifi*, the latter must show 
not only the writ of execution but the judgment. Therefore, where the 
sheriff or his bailiff sets up a chum against a plaintiff’, to goods taken in 
execution by him under a writ against a third party, the sheriff must show 
a judgment against such third party, and his production of the writ of 
execution alone is not sufficient (r) ; and the reason for this seems to be, 
because the party against whom the judgment has passed might have 
applied to set it aside if there were error attending it ; and if he omit to 
do so, it is presumed, from his aoquieacence, that the judgment is right (a) 
A plea of justification by a private |H^rsoD, who has gone with the sheriff's 
officer to make an arrest, or who has personally interfered in aid of the sheriff, 
must show the judgment as well as the writ; the officer, the writ and war- 
rant only, unless he joins in pleading the other |iarty, in which case ho 
furt'goes the Inmcfit of his warrant (t). The stranger must set out the 
proceedings at length if he justifies under them, and if he does not, tho 
plea of 4lie officers who join with him in his justification is bad (u). A 


(p) Duntftm V. Paterson^ 26 Law, J., 
C. V, 267. 

(7) Spiltbury v. MickUthumite, 1 Taunt. 
146. 

(r) Whiter. SToirij, 11 G. B. 1010; 21 
Uw.J., C. P. 185. 


(<) Bayley, J., Poe v. Afurlept 6 M. <2 
$. 114. 

(t) AndrewB ▼. Marrit, 1 Q. B. 17. 
Turner v. FelgaU^ 1 Lev. 

(ii) Mone V. Jamet^ WiUes, 128. 
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jAiMi of jnstificatioii by a BherifiTs oESeer dioold set forth the wana&t under 
whidi he acted (x). 

Ju$t(ficatAm undgr proceu frmn inferior corarts. — Formerly the process 
of* an inferior court issued in a matter over which the court had no 
jurisdiction was an absolute nullity, and afforded no protection to those 
who had acted honA fide in the execution of it; but the law has been 
materially altered in thfs respect, and ample protection afforded, as we 
have seen (ante, pp. 4d5>487), to all county-court officers acting in the 
execution of county-court process, whether, the court had fttrisdiction in 
the matter or not, and al^ to constables and officers acting in the 
execution of warrants of justices (post, ch. 14). 

lUiplkatiom. — Where a man has abused an authority or license which 
the law gives him, by which he becomes a trespasser dh mthb, if the 
defendant pleads such license or authority the plaintiff must reply the 
abuse (y). Replications to pleas justifying under process which has 
been set aside, usually allege tliat the writ under which the defendant 
attempts to justify was irregularly sued out of the said court of, &c., and 
that afUwwards, by a certain order made by, &c., one of the judges, <&c., 
bearing date, drc., and which order was afterwards made a rule of court, 
it was u{iou hearing, &c., and reading, &c., ordered that the said writ 
should he set aside for irregularity {z). 

: Evidence ai the trial — Proof on the part of the plaintiff , — In actions 
against sheriffs for not arresting under a ca. sa., or not making a levy 
under a fi. fa., or for permitting an escape, the plaintiff must, as we have 
seen, prove a judgment in his favour (a), the issue of a writ thereon, and 
the delivery of the writ to the shoritT to he executed, if those facts are 
traversc<l and put in issue by the pleadings (ante, pp. 490-403). The 
plaintiff must also prove the failure of the sheriff to make the arrest 
or the levy pursuant to the exigency oi the writ, or tft retain the judg- 
ment-debtor in his custody after ho had arrested him (anUt, p. 477), if 
the defendant denies the broach of duty by a plea of not guilty. If it 
ap{K*ars that the plaintiff has sued out void pr(K*ess, or that the judgment 
on which the process is founded is a void judgment, the plaintiff has no 
cause of action against the sheriff for neglecting to execute it, or for 
discharging a prisoner taken under it ; but if the judgment is eivoneous 
only, tlio riicriff cannot take advantage of the error (6). 


(or) Hewitt v. Afscawirf, 7 Kxcli. SO. 
Catn V. HichiU, 3 Uv. CO. 

{$) 1 Wms. Saund. :)00h. 

{z) CtHtriM 0 tim v. /rXr»yd, 8 Ad. A E. 
4411. Jonez v. HltiMmZf 8 M. W. 3*77. 


V. De Medina, 2 D. dr L. 813. 

(o) fTiltiams t. Qriffithz, ante. 

{h) GM V. Strode, Carth. 148. j8Air2fy 
V. If'nyAi, Cro. Joe. 775; BuU. N, P, 
60 . 
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Proof o/jioignmtif wrd$i amd proom from the nperior couri8.^Tko 
usual mode of proving a judgment of a superior court is bj an examined 
copy. The witness who produces the copy should prove that he examined 
it with the original record, and that the latter came from the proper 
custody (c). Writs and warrants, before they have, been returned and 
have become matter of record, must be proved by the actual production of 
the instrument itself. Notice to produce the' original writ, therefore, 
must in general be given to the sheriff, in an action against tiim, for a 
breach of dut^ in neglecting to obey it. 

Proof of the delivery of the writ to the ''eheejf^ to be executed,^If a writ 
which has been delivered to the sheriff to executed has been returned, 
and has become matter of record, the writ, and its delivery to the sheriff, 
may be proved by an examined copy of the record, without the production 
of the writ 4tsolf (d). If upon search the writ does not appear to havo 
been returned, it will be prcsumeil to be in the possession of the sheriff, 
and notice should be given to him to produce it; and if ho fails to 
produce it at the trial, the plaintiff may produce and prove its contents 
by a copy, or by oral testimony, and show that it was delivered at the 
sherlff^s office to be executed. 

Proof that a party has acted as sheriff is prtVmi facie evidence of his 
being sheriff, without proof of his appointment (e), 

Pioof of the sheriff's having directed or authorized the commission of the 
wrongful act — In order to charge the sheriff with the act of the bailiff, it 
is not enough, as we have seen, to show that the party doing the act was 
a sheriff's officer duly appoinUnl, and apparently acting as the shcriirs 
officer, and that he had given a bond of indemnity to the Hhcriff. It 
must be shown that he had a special authority from the sheriff to do the 
particular act of which the plaintiff complains. For this purpose the 
officer should be called, upon a 6ub|)oena, duces tecum, to produce the 
original warrant under which he acted, wliieh being the best evidence of 
the fact no other can be admitted, unless it is iiupro))er]y withheld after 
notice to produce it; in which case ^secondary evidence may be given of 
its contents (/). If the warrant has been returned by the officer to the 
under-sheriff, notice should bo given to the latter, or to the attorney of 
the sheriff, to produce it, if the sheriff is still in office (y). If the defend- 
ant has gone oat of office, and the warrant has been sent to the persons who 
actcil as his London agents whilst he was in office, and who are also his 
attorneys on the record, notice to them to produce the warrant is sufficient 

(r) BeU V. MargUm^ 1 Csmpb. 460 ; <«) Bunhury v. Maithew*^ 1 C. & K. 380. 

pcMt, cl). 19. </) Dtakt V. 8ike9^ 7 T. lb 113. 

(d) Banuholtom v. Buckhunt^ 2 M. ^ 8. MimkuU v. LUyd, 2 M. 4; W. 4AH. 

&65. (g) Taplin v. AUgt 3 I5iuK< i06. 
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' to entitle the plaintiff to give secondary eridence of the contents of the 
warranf (A). 

On 'prodt^ion of the warrant bearing the sheriff’s seal of office, it is 
Tight to psefi^tne that the seal waN properly affixed, unless evidence to the 
eontniiy is adduced ; and on production of the sealed warrant the plaintiff 
j^tablishes' a primd facie case against the sherifi^ and if the under-sheriff 
improperly issuM it without having received a writ upon which it purports 
to be founded,’ the fact must be proved by the defendant as an answer 
. to the plaintiff’s case (t). 

But the production of the Warrant is not the only medium by which 
the privity of the sheriff with the act of the bailiff may be established. 
If the sheriff takes the fruits of an arrest made or execution levied by the 
officer, and ratifies and adopts the acts of the latter, he will have recog- 
nized him as his authorized agent in the particular transaction, and will 
be responsible accordingly (k). If it be proved that by the ordinary 
course of business in the under-sheriff’s office the name of the officer who 
is to execute the w'rit is indorsed on the process, and the writ so indorsed 
is returned and filed, and the plaintiff offers in evidence a writ with the 
name of a bailiff indorsed u])on it, and proves that the indorsement was 
made at the under-sheriff’s office, or was made before it got there, and 
was afterwards adopted there, it will be primd facie evidence that the 
person named in the in<lorscmcnt was the person authorized by the 
alieriff to execute the writ, for if the warrant be granted to a different 
officer tlie sheriff has the means of proving it (/). But the mere pro- 
duction of the writ and indorsement, without proof that the indorsement 
was made in the sheriff's office, or adoptal by the sheriff, will not bo 
sufficient to implicate the sheriff (m). 

If upon the pleadings the defendant, as sheriff, admits his participation 
in the act of the officer, it is of course unnecessary to produce and prove a 
warrant («). 

Evidence of negligence — Proof of false return to a tcrit , — The general 
duties and res|K>nsibilitics of sheriffs and their officers have already been 
pointed out (ante, pp. 4G4-476), and also the nature of the trespasses 
and injuries which arc frequently committeii by them in the execution of 
civil processes (ante, pp, 467-471). If it be proved that a debtor, 
whom the sheriff ought to have arrcsteil in obedience to a writ lodged in 
his hands, did not abscond, but continued in the daily exorcise of his 


(k) Suter ▼. BurrtUj 9 H. A N. 867. 
h) mbkirns V. PkiUtps, 7 B. St C. 530, 
note. 

{k) kfmrtin v. Rrl/, 1 Stark. 416. Janu 
V. Wood, 3 Campb. 998. Woodgoie v. 


KmatekkoU, 2 T. R. 155. 

(l) Scott V. Alartaatl,2 Cr. & Jeiv JU2. 
7ra% V. Ootetneoe, 2 Stark. 202. 

(m) mi T. AerifcfMU, 7 Taunt 8. 
(a) Hoed T. Ikogto, 6 M. & W. 410. 
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nsiud oocapation, or appeared pnbliokly as usual) or was to be found at his 
home or his usual haunts, and the sheriff neglected to arrest him, and 
returned non est iuTeutus to the writ, there will ^ be abun^t evidence of 
a false return (o). 

Whtn admissions by an undsr^henff and bailee are,m(feHee a^mi the 
sheriff. — The statements and declarations of an under>shoriff are no ovidehco 
to charge the sheriff, unless they accompany some official act, or unless 
they tend to charge himself, he being in truth the real party in the 
cause (/i). What a bailiff says in a general conversation ^vith any indif- 
ferent person, certainly is not evidence against the slieriff ; but declarations; 
made by him in the course of the execution of a writ to parties iiiierestcyl 
in making the inquiry, are evidence against the sheriff in the particular 
matter to which they relate (q). 

Proof of the removal of goods taken in exeetttion without juttpng the land- 
lords rent — If the material facts of the tenancy, the rent in arrear, the 
seizure of the goods, the defendant's knowledge of the rent being in arrear, 
and the removal of the goods without payment of it, as set forth in the 
plaintiff's declaration, are traversed by the pleadings, the plaintiff must 
establish them in evidence by production and proof of a written demise, 
wherq^the tenant holds under a writing (r), and by showing tliat a certain 
ascertained rent was payable and in arrear atrthe time of tlio levy, know- 
ledge thereof on the part of the sheriff or his officer (#), and an actual 
removal of the goods without payment of the rent (O' 

Proof on the jxxrt of the sheriff of the p'ltcess under which he acted,— 
When the existence of the authority under which the Kheriff acbul is ]uit 
in issue by the pleadings, it is in general enough, as wo have seen, to 
prove the writ under which he acted. If the plaintiff, in order to prove 
his case against the sheriff, puts in evidence the warrant from the sheriff 
to his officer, he docs not thereby make the recital in the warrant of the 
writ to the sheriff evidence for the latter of the wTit, and dispense with 
the necessity of proof of it by the sheriff (w). 

Proof of rent being in arrear at the time of the levy. — If the sheriff, in 
order to support a return of nulla bona, or to defend himself against an 
action for negligence in not levying under a writ of h. fa., is driven to 
show that rent was due to the landlord, the lease itself must bo produced 


(o) Becltford v. Montague, 2 Esp. 470. 
Brown v. JarvU, I M. & W. 704. JRandell 
T. fTheble, 10 Ad. A E. 710. 

(p) Snowball V. Goodricke, 4 B. 4; Ad. 
543. 

<f) North V. MUes, 1 Campb. 300. 
Jacobe v. Humphrey, 2 Cr. A M. 414. 

(r) AuguMtun v. VhaBu^ 1 Each. 270. 
(<) Bueley v. Byle^ 11 M. So W« 10. 


Hotkint V. Knight, 1 M. & S. 24.^. 
Saunders v. Musgrave, 0 B. & C. 524. 
Andrews v. JMxon, 8 B. dr AM. OI.V 
(f) Smallman v. PoUard, 0 Af. A Hr. 
1001. Wharton v. Naglor, 12 B. 070. 

(«) Whitt V. Mortis, 1 1 B. 1033 ; 
overruling Besseg v. Windham, 0 Q. B. 
100 . 
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if it appear that there was a written demise (a?). In an action against a 
sheriff for neglecting to leyy under a fi. fa., it is not enough for the sheriff 
to show that the landlord made a claim for a year's rent, which exceeded 
the value of the goods. The sherid^ust prove that the rent was actually 
due. Where the sheriff relied upon an actual payment by him of rent 
claimed to be due to the landlord, Lord Ellenborough held, that if he had 
before him reasonable evidence of the rent being in arrear, and a sight of 
the lease, where the debtor held under a lease, there would be a primd 
facie case in favour of the sheriff, and it vmnld be for the plaintiff to show 
that the rent was not due (y). K the sheriff has given notice to the 
execution-creditor pf tlic claim of rent, and the latter assents to the pro- 
ceedings of the sheriff in respect thereof, he cannot of course afterwards 
turn round and complain of what he has himself sanctioned, although 
both he and the sheriff may have been deceived, or have acted under a mis- 
apprehension, or taken some erroneous view of the matter (z). 

Proof cn the part of the sheriff in an action for an escape, — If the sheriff 
relies upon a plea of leave and license in an action for an escape, he must 
show that ho ha<l the plaintiff's authority for the discharge of the prisoner 
in his ciistixly. lly the Common Law Procedure Act, 1852 (15 & 16 
Viet. c. 76,8. 126), it is enacted, as we have seen (ante, p. 444), ^at a 
written order under the hand of the attorney in the cause, by whom any 
writ of ca. sa. shall have been issued, shall justify the sheriff in discharging 
such [tarty. 

Prvof of proceedings in the County Court, — The stat. 9 & 10 Viet. c. 95, 
s. Ill, requires the clerk of every county court, to cause a note of all 
«|>laintH, judgments, orders, and proceedings in the court, to be fairly entered 
in a book, to Iks kept at the office of the court, ^ and the entries in this 
book, or a copy thereof, Waring the seal of the court, and purporting to be 
signed and certified as a true copy by the clerk of the court, are to bo ad- 
mitted in all courts as evidence of such entries, and of the proceedings, 
and of the regularity thereof, without any further proof. • 

Damages recoverable in actions against sheriffs and officers —Negligence 
ami breach of duty, — Whenever it has l)een proved that the sheriff owed a 
duty to the plaintiff, and that there has been a breach of that duty, 
nominal damages arc recoverable, although there is no proof of any actual 
pecuniary damage having been sustaineil by the plaintiff. When a debtor 
has hcevk taken in execution and lodged in gaol, the execntion-creditor has 
a right to have him kept in gaol ; if, therefore, the sheriff allows the debtor 
to go beyond the limits of the prison for ever so short a period, there is an 

(x) Jugu^iien v. Chatih^ \ K\oh. 2;u. (y) KeiyMlejf v. ITirvA, R Campb. 523. 

{:} Siyart v. tt kitlaktr, H. k 3JO. 
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infriogeineiit of the legal right of the executioii--croiUtor, in respect of 
which damages are recoverable by him, though no actual damage bo 
proved (a). Whenever a sheriff, having had a writ of execution put into 
his hands, unnecessarily delays putting it in force, and there is no proof of 
actual pecuniary damage from the delay, nominal damages are recoverable, 
for the plaintiff’s right to have the body of his debtor detaineii has been 
invaded through the breach of duty by the sheriff. If actual loss has 
been sustained, the plaintiff will be entitled to recover the amount of such 
loss (5).. And if the sheriff has improperly delayed the execution of a 
writ, and the plaintiff has been put to expense in trying to have the writ 
executed, he may bo entitled to recover these ext)enses as part of the 
damages (e). 

In an action against a sheriff for not selling the execution-debtor’s 
share in chattels, in which he was jointly interested with another })erson. 
Lord Ellcnborough said to the jury, “ 1 cannot lay down any measure for 
your assessment of damages short of half the value. In giving any other 
you will take a leap in the dark. Home purchasers might think the value 
depreciated by the co-partnership, others might not regard the circum- 
stance” (d). 

In an action against a sheriff or his officer for the wrongful taking of 
goods, the plaintiff, if ho recovers a verdict, is entitled to the full value of 
the goods. It is not coin|)etcnt to the sheriff to say as to part of it, ** 1 
have paid rent,” for, l)eing a wrongdoer, he had no right to take upon him- 
self to apply the proceeds of the wrongful sale (<»). Wheiiever a puhlick 
officer has wrongfully seized and detained gooils from the owner, the latter 
is entitled to recover all the loss resulting from the wrongfuraci, so that « 
if the property detained Has fallen in value in tlie market, the plaintiff is 
entitled to add the amount of that to the otlicr damage ho Ims sus- 
tained (/). But if a sheriff takes goods in execution after an act of 
bankruptcy, and sells them, the jury may, in an action by the assignees 
for the unlawful taking, allow to the sheriff’ the expenses of the sale, if 
they think the assignees must have sold the goods if they ha<l not been 
sold by the sheriff (g). 

If a sheriff or his officer threatens to make a levy on goods which 
belong to the plaintiff, and tlie latter, in order to prevent his goods from 
being seized and sold, pays a sum of money to such sheriff or officer, he is 


(a) WUUamM v. Moilyn, 4 M. & W, 

isa. 

(fc) CUfton V, Hooper^ fl Q, B. 474. 

(r) MttMn V. Payntrr^ 1 Q. B. 074, 

(d) TyUr v. JhtkB qf Le€d$^ 2 Stark, 
22 * 2 . 


{€) WMie V. rnmU^ad, 13 C. B. SCHi 
22 Law, J., C. V. ll'i. 

if) liarrtno v. Arnnwi^ H Q. H. 

(g) Clark v. Sichnlgon, 0 C. A’ P. 712 ; 

I G. M, & K. 724. 
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entitled to recorer back the money on proving that the sheriff had no right 
to make the levy or seize the goods he threatened to seize (A). 

In actions for unlawfully removing goods without paying rent due to 
the landlord, the damages recoverable by the latter are not limited to the 
amount realized by^the sheriff on the sale of the goods, but the landlord 
may recover the actual damage sustained by him by the sheriff’s neglect of 
duty, whatever that may he (i*). 

Assessment of damages in actions against a sheriff for an escape . — “ The 
true moaHuro of damages,” observes Jervis, C. J., “ in actions against a 
sheriff for an escape (5 & 6 Viet, c. 98, s. 31), is the value of the custody 
of the debtor at the moment of the escape, and no deduction can be made 
therefrom on account of anything which the plaintiff might have obtained 
by diligence after the escai)e. At first sight this principle may appear to 
conflict with the rule which permits a re-capture, u|x>n fresh pursuit, 
before action brought to be pleaded in bar to an action for an escape on 
final process; because the circumstances of a debtor may greatly. alter 
between bis escape and bis re-capture. But the reason why a re-capture 
is so i)lendable removes this apparent conflict. The debtor is supposed 
never to luive been out of custoily, and the alteration in his circumstances 
is therefore immaterial. 

** I’lio damages to be paid by the sheriff must be assessed according to 
the cinuimstancos of each particular case. If the execution-debtor had 
n(»t the means of satisfying the judgment at the moment of the escape, 
the plaintifl will have lost only the security of the debtor’s body, and the 
damages may be small. If the ex(K;ution-<lebtor had the means of satis- 
^fying the judgment at the moment of the escape, and has wasted those 
moauH since the escape, it is plain that the plainfifi* has lost the chance of 
obtaining satisfaction of his judgment through the sheriff’s neglect, and 
the jury would be justified in giving the full amount of the execution. It 
may be said that the [daintiff might, by diligence, have arrested the debtor 
l>efore he had the opinirtunity of wasting his means; but so might the 
sheriff: ho may retake a debtor upon fresh pursuit in any county, without 
an escape warrant, and the fact of the writ Indug now returnable imme- 
diately will not prevent him from so doing: for the debtor who has wrong- 
fully escaipcil cannot insist that he is not still in custody. The rule 
might lie supposoti to operate unjustly towards the sheriff where the 
cxocution-dobtor has the means of paving the debt at the moment of the 
escape, and still continues notoriously in solvent circumstances. In this 
case the value of the custody was the amount of the debt, and the plaintiff 


(#) lotUr V. HUion, I Dowl, l\ C. 38. Caiveri v. JoUffe, « B. it Ad. 421. 
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irill be entitled to recover substantial damages. It is true that the 
recovery of such damages will not satisfy the execution; and the debtor 
may be retaken by the plaintiff, for the debtor cannot take advantage of 
his own wrong and avail himself of the recovery against the sheriff. On 
the other band, the sheriff is not damnified, for ho may retake the debtor, 
or recover against him by action, the amount which he has been coin|u*l]cd 
to pay. If the laches of the plaintiff could Ih) used to mitigate the 
damages against the sheriff, the plaintiff would be com|»e1led in every case 
to issue a fresh writ, and incur expense, to relieve himself to some extent 
from the coiisiH|uonoos of the sheriff’s negligi‘noo.” 

“ It must not, however, be understCKMl that the plaintiff’s conduct can, 
under no circumstances, have a material Waring upon the tlamagcs. If 
he has done anything to aggravate the loss <K:easiotKHl by the sheriff's 
neglect, or has prevented the sheriff from re-taking the debtor, the 
damages would he materially affected by such conduct” (I-)- 

SjHScial ditmoffcs , — All special and extraordinary damage, which is the 
natural and direct result of the wrongful act of which the plaintiff com- 
plains, arc recoverable by him if they Are set forth and claimed in the 
declaration {/). The costs of setting aside a judgment for irregularity, 
cannot be ma<le tbo subject of s|KH;ial duniage in an a<*tion Against the 
plaintiff or his attorney for seizing the plaintiff’s gtKxIs under colour of the 
irregular judgment, if such costs have l>een applied for, and refused by, 
the court ob motion (?/}). 

Aij^gt'avated trejtjMSses — Krcfiiplary Where trespasses of a 

serious nature have been committed by oflicers of the law under cob air «)f 
legal process, exemplary damages are recoverable. Vif)lent and ilh^gul 
conduct on the part of oflicers charged with the execution of legal prinrsH 
is calculated to lead to dangerous conflicts; and wlnm it is proved to the 
satisfaction of a jury to have taken place, the proper amount of damages 
to be awarded must depend so much u})on the general circurnsiumres that 
it is very difficult to discover any standard by which l/O measure the 
amount” («); and the court will not interfere, on bchnif of the Kheriff or 
his officers, with the constitutional functions of the jury in assessing tho 
damages, unless it appears that tlie defendant muking the application was 
not implicated in the aggravations justifying the amount of damages as 
against tho sheriff (o). 

Recovery of treble (lamages in cases of extortion by sheriffs and their 
officers. — If the plaintiff, in an action against a sheriff for extortioni 

(k) Arden v. GooJncre^ IkC. B. 375. (n) Duke of Drunneick ▼. Slowmant 8 

({) Ant«,i>p. 23A, im, 431 ; poftt, ch. 21 . C. B. 331. 

(m) Loion v. Devereux, 3 B. & Ad. (o) Oregory t. Colterrllt I £U. St Bl. 
345. 360 ; 22 Law, J., Q. B. 217. 
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firaineB lis declaration on the Btatnte of Elizabeth (ante, pp. 480 , 491 ) 
for the recovery of treble damages, the jury should be asked to assess the 
actual damage sustained, and the finding should be entered upon the 
record as the actual damage, so as to entitle the plaintiff to judgment for 
treble the amount found by the jury (p). 

ip) Post, ch. 20, S. I, AVD TREBTE DAEAOCS. 

BuckU V. Bewet^ 4 B. & C. 154. 
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CHAPTER XIV. 

or TRESPASSES AND INJURIES COMMITTED IN THE EXECUTION 
OP WARRANTS AND ORDERS OF JUSTICES OF THE PEACE — 
RESPONSIBILITT OF MAGISTRATES, CONSTABLES, AND THEIR 
ASSISTANTS, AND THE PARTIES SETTING THEM IN MOTION. 
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SECTION 1. 

OV TllKflPAfIflEB AED INJURIES COMMITTED IN THE EXECUTION OP WARRANTS 
AND ORDERS OF JUSTICES OF THE PEACE. 

Of the jurmUcHon and authority of justices of the peace . — The ancient 
conservators of the peace, the nature and extent of whose jiowcr and 
authority are now unknown, were formerly elected by the freeholders of 
the county, but since the reign of Edward ITI. they have been appointed 
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by ibe crown. By the stat. 84 Edw. 3, c. 1, it is enacted, that in every 
county of England there shall be assigned for the keeping of the peace 
one lord, and with him three or four of the most worthy of the county, 
with some learned in the law; and they shall have power to restrain 
offenders, rioters, and all other barrators, and cause them to be imprisoned 
and duly punished according to the law and customs of the realm; and 
inform themselves of pillors and robbers who go wandering about and will 
not labour, and put them in prison, and take of all them that be not of 
good fame sufficient surety and mainprize *of their good behaviour, and 
duly punish others; and hear and determine, at the king’s suit, all 
manner of felonies and trespasses done in their several counties, according 
to the laws and customs of the realm. From this statute, therefore, it 
appears that justices of the peace were to be appointed by commission 
from the crown; that they were to have authority to hold a court, and 
were to bo judges of a court of record. Courts consequently were holden 
by them for hearing and determining offences within their cognizance; 
records were kept by them of their proceedings in these courts, and each 
justice named in the commission came to bo called custos rotulorum, or 
keeper of the records and rolls of the county (q), 

Tliis power “ to hear and determine,”' gave justices of the peace 
authority only to hear and determine through the medium of the common- 
law method of inquisition, before a jury and verdict of a jury, for that is 
implied by law, and the court will adjudge as the law appoints, although 
it be not so cxprcssoil ” (r). Hence, justices were under the necessity of 
holding sessions and assembling juries for the trial of all offences of which 
they had cognizance; and these sessions were by 36 Eilw. 3, stat. 1, c. 12, 
commandeil to Ih^ held at least four times a^year. 8|i€cial sessions were 
afterwards directed to be hold for executing certain statutes which the 
justices were charged to execute, and they were enjoined the diligent 
jKsrusal and study of these statutes at the Easter sessions in every 
year («). 

Tile power of summary conviction of offenders by justices without the 
intervention of a jury is entirely the creature of the statute law. No such 
power is accorded to them by the common law. 

In very early times such a power ap|>ears to have been conferred 
u)K>n them in two cases, which seemed in their nature to require a speedy 
interference; but even in these it was confined to their own view:” these 
are the cases of forcible entries, 12 Ric. 2, c. 2, and of riots, 13 Hen. 4, 
c. 7 ; in the latter of which, it may be remarked, this extraordinary 

(q) Holt, C. J., JTanourt v, I lojnTtf case, 4 Co. 74 a, 74 b* 

Show. M>7. (s) S3 Hen. B, e, 10, 

(rl See the authorities died in JETol. 
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jurisdiction is carefullj limited hj the urgency of the occasion, by which 
alone, therefore, it was probably thought to be justified: for it is there 
directed, that if the rioters had departed before the arrival of the justices, 
so that the view could not be had, they are then to inquire of the matter, 
not by themselves, but by means of a jury, which they are specially 
directed in that case to summon. One other instance also occurs of a 
power to convict without jury, and that was on confession of the party, 
viz. by the act of 2 Hen. 5, st. 1, c. 4, relating to labourers, which 
authorized them to examine laliourcrs, &c. on their oath, and on their 
c&nfesmn to punish them as if they teere convict by inquest- llieso two 
cases of vieW and confession seem to be the only clear instances in which 
justices of the peace were empowered in those early times to inflict 
punishment upon their own inquiry and judgment.** 

The earliest statute upon which a summary ponviction by a justice 
is oil record, or of which a precedent is found in the bookiif, is that of 
33 Hen. 8, c. 6, against the practice of carrying dags or short guns. 
Mr. Lamhard has given a precedent of a conviction iipn this statute (f), 
and there appears to have been one removed into the Court of Quoen*s 
Bench by certiorari as early as the 43d year of Klizaheth, IGOO; and 
this very case affords a prouf^of the objection, which, in the state of 
manners at that day, might well exist against relaxing the jealousy of the 
common law by intrusting anything like arbitrary authority in privaft 
hands *’ (t/). 

Until recently justices of the i)cacc had no power to convict summarily 
for felony, hut by 18 19 Viet. c. 12G, power is given to justices of the 

peace assemhleil at petty sessions to hear and determine charges of larceny 
in a summary way, without the intervention of a jury, where the value of 
the projierty stolen does not in the judgment of such justices exceed 5s., 
and the person charged consents to have the case heard and detennined by 
such justices. 

The form of the commission of the peace as it exists at present, is said 
to have been settled by the judges in the 33d year of Queen Klizabctirs 
reign (x). It assigns the several persons named in it, and every one of 
them jointly and severally, the queen's justices, to keep the peace in a 
particular county, and to cause to be kept all statutes mode for the grKxi 
of the peace and the qniet government of the people; and to punish all 
who offend against any of the said statutes; and to cause to come before 
them all who shall threaten any of the people as to their persons, or the 
burning of their houses, in order to compel them to find surety for the 

(l)Lambard *8 Justice, p. 208. («) liitrodnetioiitoPa]eyonSuinina] 7 CoDvictioDM,pp.O, 8 . 

(«) 2Hairk.P«ac.8,|2. 
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peace or good bebavionr; and if they shall refase to find snch surety, to 
cause them to be safely kept in prison till they shall find it; also to inquire, « 
upon the oath of good and lawful men of the county, of all felonies, 
trespasses, and offences, of which justices of the peace may lawfully 
inquire, &c. (y). 

Besides the general authority confided to justices by the commission 
of the peace, they are clothed by various acts of parliament with a special 
and particular jurisdiction over particular offences, which jurisdiction must 
be exercised sometimes by one justice and sometimes by two; sometimes 
in their sessions, and sometimes out of their sessions. Whenever these 
statutory powers are exercised by justices, care must be taken that the 
special authority is strictly pursued. 

Every single justice has regularly a jurisdiction for the preservation of 
the peace through the jnrhole county by virtue of his commission, but the 
power of hearing and determining oflences is by the commission given to 
two or more; and whenever a thing is required to be done by two justices, 
they must both be present at the execution of it. A justice has no power 
to do any judicial act out of his county, but he may do a merely 
ministerial act, such as the taking of an information (g). 

A justice of the peace has jurisdictiAi to require sureties for good 
behaviour from persons charged with aggravated defamation, and with 
fftrsisting in a continued course of libelling. Tlierefore, where a person 
persisted in writing libels upon a wall against a private individual, and 
was required to find sureties for his good behaviour, and in default was 
committed to prison, it was held that the justice had acted in a matter 
over which he had jurisdiction (a). If the charge be of an offence over 
which, if tlio offence charged be true in fact, the magistrate has juris- 
diction, the magistrate's jurisdiction cannot be made to depend upon the 
truth or falsehood of the facts, or upon the evidence being sufficient or 
insufficient to establish the corpus delicti, nor can the jurisdiction be ever 
held to depend upon the value or credibility of the evidence (6). 

Of ousting the jurisdiction of justices under particular statutes by setting up 
a claim of ^Wlienevor a criminal statute authoriaes justices to 
punish trespasses on land, a wilful intended trespass is intended, and not 
an entry on land in the bond fide assertion of some supposed right or title. 
Whenever, therefore, in summary proceedings before magistrates, a bond 
fids claim of title to real property, or to the possession of some incorporeal 
right or privilege over land, is set up before justices by a defen^t in 


(F) Bait, J. P. Ch. ft. M. C. It. 

(«) a Hale, P. C. 51. (ft) Caoe v. IfawtAnm 1 III. & Or. 

(a) Hogloek v. 23 Iaw, J., 362. 
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answer to some complaint of trespass, the jurisdiction of the justices in the 
matter is ousted, and the information or complaint ought to be dismissed (c). 
But the complaint ought not to be dismissed on the strength of the mere 
assertion of the claim, for it is the dutj of the justices to inquire into the 
circumstances, and ascertain whether there is anj plausible or colourable 
ground for the claim, and whether the act was done in the bond fide exer- 
cise of what the defendant supitosed to be his right in the matter (d). 
But justices cannot give themselves jurisdiction by erroneously and capri- 
ciously deciding contrary to the truth upon the question upon which their 
jurisdiction depends (e). 

The jurisdiction of justices, under the statute 1 2 Viet. c. 74, for 

facilitating the recovery of possession, by landlords, of premises held over 
by tenants, after the due determination of their tenancy, cannot he ousted 
by the tenant's setting up the title of some third party, under whom ho 
claims to hold, for as soon as the tenancy is ])rovcd to the satisfaction of 
the justice, the tenant is estopped from disputing the title of his landlord, 
and no question of title can bo raised between them (/). 

Exemption of justices from all legal responsibility in resi^ct of things done by 
them in the exercise of their judicial functions in respect of matters within their 
jurisdiction. •^JnBiices of the pciicc arc not punishable civilly for acts done by 
them in their judicial capacities, in respect of matters within their jurisdic- 
tion, nor can they be ma<lo responsible in damages by reason of the manner 
in which they have exercised any discretionary power given to them by 
statute (if). But if they abuse the autliority with which they are intrusted, 
they may bo punished by criminal information at the suit of the king. 
And in cases where they proceed ministerially rather than judicially, if they 
act corruptly they render themselves liable to an action (/i). 

Of the liability of justices of the peace for acts done by them wUhoui juris- 
diction^ or in excess of their jurisdiction . — If magistrates, wrhile occupying 
the bench from which magisterial business is usually administered, 
publicly hear slanderous complaints over which they have no jurisdiction, 
and disseminate slanders under the pretence of giving ailvicc, they are no 
more privileged than if they were illiterate mechanics assembled in an 
ale-house (i). If a magistrate convicts an accused person of ah offence 
without haring any jurisdiction in the matter, and then proceeds to sign 


(c) tyridland, 7 Ell. Bl. 867 ; 
27 Law, J., M. C. 28. H. v. Bumabw. 2 
Ld. Raym. 000. 

(d) Rtff. V. iJodum, 0 Ad. & E. 712. 

Mordrn v. Porter, 8 \\\ R. Reg. v, 

Cridland, at sup.: ante, p. 4.'19. 

(e) Reg., r, NitnneUg^ 27 Law, J., H. C, 

261 . 


(/) Reeg V. JJavietf 4 C. B., N. S., 06 ; 
ante, p. 400. 

iy) 11 & 12 Viet c. 44, s. 4. 

(h) 3 Hawk. V, C. c. H, g. 74; Bac. 
Abr. .lusTicE OK TiiK Peace, F. 

(i) Ixl. Campbell, LewU v, Levg, 27 
Law,J.,Q.B.282. 
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and issue a warrant of commitment or distress, under which an imprison- 
ment is effected or goods are seized, the conviction maybe removed into the 
Court of Queen’s Bench and quashed (post, p. 520), and an action may 
then, and not before, be commenced against the magistrate (post, s. 2), to 
recover damages for the wrong done. Similar proceedings may be taken 
against him where he has exceeded his jurisdiction, and done more than he 
was authorized by law to do. 

Exemption ofjmtkee from actions and suits in cases where th^ had a primA 
facie jurisdiction^ and no cifjection was taken to their JurisdicUon until after 
they had adjudicated, — If, under the special powers of particular acts of 
parliament, justices have a primd facie jurisdiction to inquire into and 
adjudicate upon certain matters that have been brought before them, and 
nothing appears, either on one side or the other, to show any want of 
jurisdiction, they are exempt from liability in respect of their proceedings 
in the matter (^). Where an act of parliament gave certain magistrates 
a general jurisdiction over disputes between certain friendly societies and 
their members, excepting where the rules of the society contained an arbi- 
tration clause, and certain disputes were brought before a magistrate, who 
adjudicated thereon in ignorance of the existence of the arbitration clause 
in the rules of the society, which deprived him of jurisdiction, it was held 
that he was not rcsjionsible for his want of jurisdiction. “ When a party,” 
it was observe? by the court, relies on an exception from a general law, 
the burthen is on him to show that his case falls within the exception ; and 
if the society had produced before the magistrate the clause in their rules 
enabling them to refer their disputes to arbitration, the magistrate would 
have had an opp<irtuiiity of judging whether he had any jurisdiction or not: 
but they omitted to do this, and the magistrate’s attention was never 
called to the denial of his jurisdiction (/)• 

So, if a {lerson he cxcm[)ted from serving a particular office and, on 
being called before a magistrate to show cause why be refuses to do so, if 
ho do not inform the magistrate of the particular ground of his exemption, 
ho cannot maintain an action against the magistrate who orders proceed- 
ings to bo taken against him in consequence of such refusal (m). 

In a case that arose on the statute 20 Geo. 2, c. 19, giving magistrates 
jurisdiction to determine difibrcnccs between masters and servants in 
husbandry and other labourers res|)ecting wages, it was held that an action 
of trespass would not lie against magistrates acting upon a complaint made 
to them on oath, by the terms of which it appeared that they had jurisdiction, 
although the real facts of tho case might not have supported such com- (*) 

(*) CeUUry.EMeit, 3 Moore. P.C.C. 

CS. 


(l) Pike r. Carter, 10 Moore. 376. 

(m) Best, C. J., 10 Moore, 386. 
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plaint, if sncli facts Trere not laid before them at the time by the party 
complained against, he having notice of such complaint, and being duly 
summoned to attend. “The facts stated in the case,'* observes Lord 
Ellenborough, “ are not stated as facts appearing before the magistrates 
at the time and, in order for the plaintiff to avail himself of them, it 
should have appeared that the same facts were stated to Uio magistrates 
before whom he had notice to appear; for how, otherwise, could the magis- 
trates be affected as trespassers, if the facts stated to them u}K>n oatli hy 
the complainant were facts whereof they had jurisdiction to inquire, and 
nothing appeared in answer to contradict tlie first staU^ment** (»)? 

Wrongful proceedings by justices in their own cases, or in matters in tchkh 
they are themselves pet'sonally interested, — A justice of the })caco ought 
never to execute his office in his own case, hut cause the offender to be 
carried before some otlier justice. “ And therefore the Mayor of Hereford 
was laid by the heels for sitting in judgment where he himself was the 
complainant, though, by the charter, he was the sole judge of the court*’ (o). 
But if a justice of the peace is assaulted, he may commit the offender for 
trial ; or, if he be abused to his face in the execution of his office, he may 
commit the party until he finds sureties for his gooil behaviour (;>). 

If the magistrate himself liegins a breach of the peace, he forfeits the 
protection of the law in the execution of his office (g). 

Wrongful commitment and imprisonmetUby jnstiiXS,—j\.mk^\s>irnio\srioi 
at liberty to detain a known ijerson to answer a charge not yet made 
against him; he ought to have an information regularly lieforo him (post, 
p. 512 ), that ho may be able to judge whether it charges any offence to 
which the party ought to answer. It may l>e otherwise in the case of a 
mere vagabond, who, if he were once allowcMl to depart from the presence 
of the magistrate, would, probably, never bo seen again (r). 

In an action against a magistrate for an assault and false imprison- 
ment, it appeared that the plaintiff had been summoned, and liad appeared 
before the magistrate to answer a complaint of having unlawfully killed a 
dog ; that the magistrate proposed an arrangement which was rejected by 
the plaintiff, upon which the magistrate told him that, unless he paid a 
certain sum of money, he should convict him in a {Kinalty of that 
amount, and commit him to prison ; and then called in a constable, and 
ordered him to take the plaintiff outside, and if the matter was not settled 
to bring him in again, when he would proceed to commit him ; and the 

(fi) Lowther v. Karl Radnor, 6 East (o) R, v. Symonds, cos. temp. Hard- 
lie. wicke,240. , 

(o) Per Holt, C. J., Anoii. 1 Salk, 808. (r) Per lid. Tentenlen, C. J., Rex v, 

(p) Dali Just. c. H3. R. v. Revel, 1 Rimie, 1 Mood. & B. 180; 6 C, A P. 

Sir. 420. 806. 
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plaintiff then went out with the constable and settled the affair by paying 
a sum of money: it was held that the magistrate was guilty of an assault 
and false imprisonment, and was responsible in damages, as there was no 
evidence of any conviction, and he had no right to give the plaintiff into 
the hands of a constable, in order to drive him into a settlement of the 
complaint (a). 

When constables have arrested a man, and are taking him before 
a magistrate for the purpose of inquiring into a charge, it is not 
competent for a magistrate who meets them in the street to order the 
constables to take the man back to gaol, and keep him in prison. It is 
a magistrate's duty,” observes Patteson, J., on all occasions, either to 
examine into a charge, or, if there is a reason why he cannot examine into 
it, he is not to interfere at all, and he should let the constable take the 
party before some other magistrate. It would be a very fearful thing, 
indeed, if any magistrate is at liberty, meeting a man in custody o£ the 
constables in the street, to say, ‘ Take him back for twenty-four hours, and 
bring him up to-morrow (/). 

Of the form of commitment — A commitment by way of punishment, by 
word of mouth only, without warrant in writing, cannot be supported (u). 
The commitment should be in writing, under the hand and seal of the 
justice by whom it is made, and should set forth his office and authority 
on the face of it, and the time and place at which it is made ; also the 
cause of the commitment, and the period of the imprisonment. A com- 
mitment for^an indefinite period cannot be supported (a;). It need not be 
immediately made out, the detention of the party during the time neces- 
sarily required to make it out would be justifiable, but it should be made 
out as soon as possible. A commitment is in no respect like a conviction, 
which is only an entering on parchment the proceedings of a court which 
have already taken place, like rccimling a judgment (y). 

Acts of a justice of the peace who h(i$ not duly qualified are not absolutely 
void ; and, therefore, persons seizing goods under a warrant of distress, 
signed by a justice who has not taken the oaths at the general sessions, 
nor delivered in the certificate reiiuired, are not trespassers. Many persons 
acting as justices of the peace in virtue of offices of cor{)oration8, have been 
ousted of their offices from some defect in their election or appointment ; 
and although all acts, proi)erly corporate and official, done by such persons, 
are void, yet acts done by them as justices, or in a judicial character, 
have in no instance been thought invalid (j). 

(•) BridgvU V. Caynrjf. 1 M. 5c U. *215. (y) Hutchintan v. LowndtSf 4 B. 5c Ad. 

(<) Bdwarde v. AVm», 7 C. ilr P. 54*2. 121. Leary v. Patrick^ 15 Q. B. 274. 

(«) Atayhew v. Locke^ 7 Taunt. SI). (r) The Margate Pier Oampafty r, 

{X) Prickett v. Gratrix, B Q. B. lu*41K Ilamam, 3 B. 5e Aid. *271. 
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Ofihseommiimmt b^jtutkuofaecuMdpermmfirtrM’^Exa^ 
the witnesaes. — By 11 Sa 12 Viet o. 42, s. 17, it is enacted, that in idl 
cases where any person shall appear or be brought before any justice of 
the peace charged with any indictable offence, the justice, before he oom- 
mits the accused person for trial, or admits him to bail, shall, in tlio 
presence of such accused person, who is to be at liberty to put questions to 
any witness produced against him, take Ae statement on oath or affirma- 
tion of those who know the facts and circumstances of the case, and shall 
put the same into writing, and such depositions shall be read over to, and 
signed respectively by, the witnesses who shall have been so examined, and 
also by the justice or justices taking the same, and shall afterwards be 
delivered (s. 20) to the proper officer of the court in which the trial is to 
bo had, and before the first sitting of the court at which tlic person com- 
mitted or bailed is to be tried such person shall be entitled (s. 27) to have, 
from the officer or person having custody of the same, copies of the depo- 
sitions on which he shall have been committed or bailed, on payment of a 
reasonable sum. 

Effect of the depositions being taken in the absence of the magistrate who 
acts vjxm them. — Every magistrate taking the de]X)sitions on oath of the 
party making the charge has a discretion to exercise ; ho is to examine the 
witness, hear his answers, and judge of the manner in which they are 
given, and to determine in many cases whether bail can or shall ho taken. 
If, therefore, the depositions are taken by the magistrate's clerk in the" 
absence of the magistrate, and the magistrate prociHnls to act upon deposi- 
tions so taken, ho acts entirely without jurisdiction : there is no proper 
charge l)cforc him, and if ho directs the imprisonment of the person accused 
by them he is responsible for a trespass (a). 

The magistrate is not answerable for the corrcctnosB of the charge, or 
for any erroneous judgment of his own upon the facts. “ The only ques- 
tion is, whether the magistrate had jurisdiction to investigate and com- 
mit ” (5). 

Discharge and commitment of prisoners for trial. — By 11 12 Viet, 

c. 42, 8. 25, it is enacted, that if a justice, after hearing all the evidence 
against an accused person, shall be of opinion that it is not sufficient to 
put him upon his trial for an indictable offence, he shall forthwith order 
him, if in custody, to bo disohaiged as to the information then under 
inquiry; but if, in the opinion of the justice, such evidence is sufficient to 
put the accused upon his trial, or if the evidence given raises a strong or 
probable presumption of his guilt, then he is, by his warrant, to commit 

(а) CtmiU v. Segmonr^ 1 Q. B. SOS. fum v. OUre. Cro. Eliz. 130; I Leon. 

(б) AfiUs V. ColUit, 6 Bing. 02. mrnd- 187. 
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Um to gaol, to be tbere eafely kept oiitilhe shall be thence delivered in 
due course of laW| or’^he is to admit him to^bail as thereinafter men- 
tioned. 

Statutory forma of warranta of com}dtm€ni are given by 11 & 12 Viet, 
e. 42, and it is enacted (ss. 9, 10), that no objection shall be taken or 
allowed to any summoos or wamnt against a party accused for any defect 
therein in substance or in forifl^r for any variance between it and the 
evidence adduced on the part of the prosecution before the justice who has 
‘ taken the examination of the witnesses ; but if any such variance shall 
appear to tlie justice to have deceived or ihisled the accused, the justice, 
at the request of the ]jarty charged, may adjourn the hearing to some 
future day, and in the mean time remand the accused, or admit him to 
bail. 

Summary comkiiona hyjuatices — Convictions by tnagiatrataa on their oum 
view. — A conviction before a justice or justices of the peace, without the 
intervention of a jury, is always, as we have seen, under some statute ; the 
common law sanctioning no such proceeding. It is regarded by the courts 
with no particular favour, and it is necessary tliat the justice should, on 
the record of it, show that he has proceeded recto online (c). In some 
cases, and under particular acts of parliament, a summary remedy is 
provided, as wo have seen, for particular ofTeuces, by enabling a magistrate 
to convict and punish upon his own view of the commission of the offence, 
without making any inquiry upon oath or taking any information (cf). 
The record of the proceedings in such cases need only set forth such 
circumstances as were necessary to give the magistrate jurisdiction, and 
show that he pursued the directions of the statute (f). 

Summary convictions founded upon informations. — When the magistrate 
has not Ih^cii autliorixed by statute to act upon his own view, lie must 
have some information or complaint Ijefore him in order to give him juris- 
diction in the matter. He may have jurisdiction over the offence in the 
abstract; but to give him jurisdiction in any particular case over a par- 
ticular individual, there must bo a pn>por eliarge or information before 
him (/). If, therefore, he grants a warrant against a person upon a sup- 
posetl charge of felony, without taking any de|K)sition or information on 
oath, and the party is arrested under the warrant, this is a trespass, for 
which an action may forthwith maintained against such justice for com- 
pensation in damages (y). 8o if he makes an order for removal of a 
pauper, without having before him a complaint by the parish officers of 

(f) 1 Smith’s L. C., note to Crry/u v. (.•> WdjIifN r. Carrtt. 3 B. C. C4!i. 
Durden. (/> Cnndle v. Seymomr, 1 Q. B. 8U2. 

(lO Jones V. Orta, e D. R. COa, (y) JUorynn v. 2 T. R. 225. , 
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the chargeabilitf of such paoper to the reudyaiig pariah, he acts wholly 
without juriadiction m tlie matter, and is a trespasser (5). 

If the depositions on oath of the party making the charge are taken by 
the magistrate's clerk in the absence of the magistrate, and the magis- 
trate conyicts upon depositions so taken, he acts, as we have seen (ante, 

р. 511), entirely without jurisdiclion.^, ^ there is no proper charge or 
complaint before him. 

Magistrates have no jurisdiction to convict summarily, and impose a 
fine for an assault, when it is an establisBed Act that a complainant before 
them does not complain of the assault, anti iloes not intend to give thorn 
jurisdiction to deal with it. Therefore, where a person who batl lieen 
assaulted went before magistrates to bind over the assaulting party to 
keep the peace, and tlio magistrates, htidiiig that an assault bad been coin- 
mitted, proceeded to deal with the oHsauli by Ktimmary conviction, not- 
withstanding a ]»roiest by the complainant against their deciding cm tho 
assault, it was held that the justices hail acted without any jurisdiction in 
the matter, the assault not having been brought hefore them with a view 
to their adjudicating upon it, and a rule for a certiorari (post, p. 52G) 
to remove and quash the conviction was made absolute, in onler that ilio 
conviction might be no bar to ulterior proceedings by indictment or hy 
action (i). 

Jiniuisites of the information or complaint — By the stat. 1 1 &. 1*2 Viet. 

с. 43, 8. 8, it is enacted, that in all cases of complaints upon which a 
justtto of the peace may make an order fur tlio payment of money or other- 
wise, it shall not be necessary for the complaint to be in writing, unless it 
shall be retpiired to be so by some particular act of parliament upon wbieb 
it is framed; and (s. 10) that every complaint upon which a justice of llio 
[leacc is authorizcHl by law to make an order, and every information for 
any offence or act puntsliable ii]>od summary conviction, unlesH some par- 
ticular act of parliament shall otherwise rccpiire, may l)e made or laid 
without any oath or afliniiation being made of tho truth thore(»f, except iii 
cases of informations, where the justice receiving the same shall thereupon 
issue his warrant in the first instaifce to apprehend the defendant; and in 
every such case the matter of such infonuatioii shall be substantiateil by 
the oath or affirmation of the informant, or by some witness on his behalf, 
before any warrant shall be issued. 

Every such complaint must bo for one matter of complaint only, and 
every such information for one offence only, and every complaint or infor- / 
mation may be laid or made by the complainant or informant in person, or 

(k) JU0. T. Jutt. Buckt, .3 Q. B. HOT. 

(t) iky. V. Deng, 20 Uw, J., H. G. 1H9 ; 2 L. M . k P. 230. 
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bj bis counsel or attorney, or other person authorized in that behalf. 
Provision is made (s. 4) for describing in the iaf<»rmation or complaint, 
partners, joint-tenants, parceners, or tenants-in-comVnon, and their pro- 
perty; also the ownership of works and buildings maintained or repaired 
at the expense of any county, riding, division, &c., and of any materiids for 
making, altering, or repairing th^aame, or repairing highways and turn- 
pike-roads ; also the ownership l^;oods provided by parish-officers for the 
use of the poor, and the property of Commissioners of Sewers. 

When a warrant is intended to be issued on the strength of the infor- 
mation, the information must, in order to give the justice jurisdiction in 
the matter, disclose a complaint about something or other that the justice 
has authority to inquire into and adjudicate upon, and the facts necessary 
to show jurisdiction must bo substantiated on oath. An information on 
oath laid before a magistrate, charging an offence within his cognizance, is 
sufficient to give the magistrate jurisdiction over the charge and the 
person charged, although the information does not disclose any legal 
evidence of the guilt of the prisoner, and §tates nothing beyond mere 
hearsay, upon which neither judges nor juries could properly act. The 
commitment by the magistrate of a party to gaol upon the strength of 
such an information amounts at the utmost to no more than an error in 
judgment on the jiart of the magistrate, for which a magistrate, if acting 
within his jurisdiction, is not liable (k). 

Of the time within which the infonnation or complaint must he laid. — • 
By 11 & 12 Viet. c. 43, s. 11, it is enacted, that in all cases whclft no 
time is specially limited for making any complaint or laying any informa- 
tion, the complaint or information shall be laid within six calendar 
. months from the time when the matter of such complaint or information 
arose. This limitation as to time being entirely distinct from the enact- 
ment creating the offence, and there being a primd facie jurisdiction, until 
it is shown that the period of limitation had expired at the time of the 
laying of the information, the limitation need not be noticed, and it need 
not Ih) shown on the face of the proceedings that they had been originated 
within the appointed period. « All that is matter of defence, and need 
not be noticed in the conviction ’*(/). 

Proceedings hg justices upon information or cofdplainl.—'Bj the stat. 11 
& 12 Viet. c. 48, 8. 1, it is enacted, that where an infbrmation shall be 
laid before one or more justices of the peace, that any person has com- 
mitted, or is suspected to have committed, any ofience or act within the 
jurisdiction of such justice or justices, for which he is liable upon sum^ 
mary conviction to be imprisoned or fined, or otherwise punished; and 


{k) Caee v. Mouniain^ 1 M. & Gr. *457. 


(I) ITraf T. Thiv, 12 Q. B. 507. 
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alto where a oomplaint shall be made.to anj such justice or justices, upon 
which he or they have authority by law to make any order for the pay- 
ment of money or otherwise, it shall be lawful for such justice, d:c., to issue 
a summons directed to such person, stating, shortly, the matter of such in- 
formation or complaint, and requiring him to appear at a certain time and 
place to answer the infoimation and comlaint. Provision is made for the 
service of such summons and proof o^ftie service thereof, and (s. 2) for 
the issue of a warrant for the apprehension of the party summoned in case 
of his non-appearance, according to the exigency of the summons. 

By 8. 2, power is given to such justices, upon oath or affirmation being 
made before them substantiating the matter of such information, to issue, 
in the first instance, a warrant for apprehending the person against whom 
the information has been laid, and bringing him up to answer thereto, and 
to be dealt with according to law. 

IFbmmfs /or the appreheneion or commitment of wUneeeee for non-atiend-^ 
ance^ or refusing to he sworn or to give evidence,— By 11 & 12 Viet. c. 42, 
8. 16, and 11 & 12 Viet. c. 43, s. 7, it is further enacted, that if it shall 
be made to appear to any justice, by the oath or affirmation of a credible 
person, that anyone within the jurisdiction of the justice is likely to give 
material evidence, and will not voluntarily appear to be examined, such 
justice is authorized and required to issue his summons to such person in 
a form specified, requiring him to appear and give evidence at an appointed 
time and place ; and if the person summoned neglects to ap))ear, and 
no jhst excuse is offered for his non-appearance, then, after proof on oath 
or affirmation of service of the summons as therein mentioned, and that a 
reasonable sum was paid or tendered to the witness for his costs and 
expenses, it shall be lawful for the justice to issue a warrant to bring up 
such person to be examined ; or if the justice shall be satisfied, by evidence 
upon oath or affirmation, that it is probable that such person will not attend 
to give evidence without being compelled to do so, then, instead of issuing 
a summons, it shall be lawful for the justice to issue his warrant in the 
first instance; and if, on the appearance of such person, either in obedi- 
ence to a summons or in custody on the warrant, he shall refuse to be 
examined on oath or affirmation, or to give evidence, without offering any 
just excuse for his refusal, any justice of the peace then present, and 
having there jurisdiction, may by warrant commit the person so refusing 
to the common gaol or house cf correction for any time not exceeding 
seven days, unless he shall in the meantime consent to be examined and 
to answer conoemhig the premises. 

Qf the hearing ofcomplamU wed By 11 d; 12 Viet. c. 48, 

s. 12, it is further enacted, that every complaint and information shall be 
heard and determined by one or more justice or justices, as shall be directed 
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bj the act of parliament upon which the complaint or information shall 
be framed ; and if there be no direction in any act of parliament, then the 
complaint may be heard and determined by one justice for the oounty, 
riding, division, liberty, city, borough, or place, where the matter of tiie 
information shall have arisen. 

Also (s. 2), that where a party summoned lias failed to appear in 
obedience to the summonsj it shafi be lawful for such justice or justices, 
on proof upon oath of the due service of the summons, to proceeed 
ex parte to the hearing of such information or complaint, and to adjudicate 
thereon; or the justice, &c. may (s. 13), upon the non-appearance of the 
defendant, issue a warrant for his apprehension, and adjourn the hearing 
to a future day. If the complainant himself does not appear in person, or 
by counsel or attorney, the complaint or information must be dismissed or 
the hearing adjourned. If the defendant, being personally present before 
the justice, admits the truth of the information or complaint (s. 14), and 
shows no sufficient cause why he should not be convicted or an order made 
against him, then the justice or justices present at the hearing are to con- 
vict him or make an order: but if he do not admit the truth of the in- 
formation or complaint, then the hearing and examination of the prose- 
cutor or the complainant and his witnesses are to be proceeded with in the 
manner tfierein provided. 

Every jirosecutor of an information, not having any pecuniary interest 
in the result, and every complainant in any such complaint, whatever his 
interest may be in the result of the same, is a competent witness (s. 15) 
to support the infonnation or complaint. And it is provided (s. 14), that 
if the information or complaint in any such case shall negative any 
exemption, exception, proviso, or condition in the statute on which the 
same shall bo framed, it shall not be necessary for the prosecutor or com- 
plainant to prove such negative, but the defendant may prove the affirma- 
tive thereof in his defence if ho would have advantage of the same. 

Whore the statute creating the offenco directs the issue of a summons, 
and gives the party summoned a certain time to appear and plead, there 
will bo A clear want of jurisdiction if the justices proceed to hear the 
complaint before the expiration of the full period allowed (m). 

Mistakes in the information — Variatwes between the atatemmU^coniained 
tn the information and the evidence adduced in support thereof — It is further 
enacted (11 & 12 Viet. c. 48, s. 9), that any variance between the inform- 
ation and the evidence adduced in 8up}>ort thereof, as to the time of the 
commission of the offence, shall not be deemed material, if it be proved 
that the information was in fact laid within the time limited by law for 


(m) Mitchell v. Foiler, 12 Ad. & E. 470. 
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laying the same; and any variance between the information and the 
evidence adduced in support thereof, as to the parish or township in which 
the offence is alleged to have been committed, shall not be deemed material, 
provided that the offence be proved to have been committed witliin the 
jurisdiction of the justice by whom the information shall be hoard and 
determined; and if any variance between the information and the evidence 
shall appear to the justice or justiceif present and acting at the hearing 
to be such that the party charged by the information has been thereby 
deceived or misled, it shall be lawful for the justice to adjourn the hearing 
of the case, and in tlie meantime commit the defendant to prison, or 
discharge him upon his entering into a recognizance for liis appearance at 
the adjourned hearing. If a person is summoned before a magistrate, 
and appears to answer the charge stated in the summons, lie cannot bo 
lawfully convicted on a totally different charge; nor, if the evidence fails to 
substantiate the particular charge specified in the summons, can the 
summons be altered or amended so as to alter the nature of the offence 
originally charged, and to answer which the party has appeared (a). 

Of the drawing up of convictiona and orders, — By 11 Sc 12 Viet. c. 43, 
8. 14, it is further enacted, that if the justice or justices convict or make 
an order against the defendant, a minute or memorandum thereof shall 
then be made, and the conviction or order shall afterwards be drawn up in 
proper form, and lodged with the clerk of the peace, to be filed among tho 
records of the general quarter sessions of the peace. The conviction may 
be drawn up in form at a future time, after it has been acted upon, and 
may then be exhibited to authenticate tho proceeding and protect tho 
magistrate (o). The commitment and conviction do not connect them- 
selves together. A magistrate cannot justify a commitment for one 
offence by a conviction for another and different offence (p). 

Of the diacloaure of the jurisdiction of justices^ and of the authority hy 
which they act on the face of their proceedings. — “ In the case of special 
authorities given by statute to justices or others acting out of the 
ordinary course of the common law, the instruments by which they act, 
whether warrants to arrest, commitments, or orders, or convictions or 
inquisitions, ought, according to the course of the decisions, to show their 
authority on the face of them, by direct averment or reasonable intend- 
ment. Not so the process of the superior courts, acting by the authority 
of the common law” {q). Every order of justices, therefore, should sliow 

(n) Martin v. Pridgeon^ 28 Law, J., Martin v. Pridgeon^ ut sup. 

M. C. 179 ; 33 Law, T. R., 110. (q) Per Cur. Go$$et \ .Howard, 10 Q. B. 

(o) Massey v. JohnsUm, 12 Kaat. 81. 493. 

(p) Rogers v. Jones, 3 B. & C. 412. 
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^oa ihe face of it a complaint and an adjndication thereon (r). I tlunk " 
obeervea Coleridge, J., that the rule ie a good rule, and that it is right 
that the jurisdiction of a judge with limited powers should be shown upon 
the face of his proceedings; and if this is not done, it would not be known 
that the matter was not coram non judice, and it is not fitting that juris- 
diction should be established one way or the other by parol evidence*’ (s). 

The justices cannot give themselves jurisdiction in a particular case, 
by finding that as a fact which is not a fact (<), and capriciously deciding, 
contrary to the truth, upon the question upon which their jurisdiction 
depends (u). 

Description of the offence or suhject-matter of complaint — The nature of 
the ofienco concerning which the justice is to inquire and determine must be 
correctly stated, in order to show that the justice has jurisdiction over it. 
It should he described in the words of the statute creating it (x\ and 
care must be taken not to misdescribe it. Where an act of parliament 
made the wilful misapplication of parish money by a relieving officer a 
penal offence, to bo inquired into and adjudicated upon by justices, and 
the information charged merely a misapplication of the parish money, not 
saying that it was wilful, it was held that it did not charge any offence 
cogiii;sable by the justices, and that the conviction founded upon it could 
not be supported (y). And where an act of parliament made it a penal 
offonco, cognizable by justices, to expose to sale metal buttons marked gilt, 
knowing the same not to be gilt with gold or plated with silver,” and 
the information charged the act to have been done fraudulently and 
unlawfully, without saying “ knowinglpj' it was held that there was no 
offence charged of which the justices had authority to take cognizance (z). 

A description in the conviction of the offence, in the terms of the act 
creating it, where it appears from the whole tenor and scope of the act 
that more is necessary to be proved by the evidence in order to constitute 
the offence than is stated in express terms upon the face of the statute, is 
not a sufficient description (a). Where a statute enacted “ that no con- 
viction on this act shall bo set aside by any court for want of form, 
or through the mistake of any fact, circumstance, or other matter what- 
soever, provided the material facts alleged in such conviction, and upon 
which the same shall be grounded, be proved to the satisfaction of the 

(r) liChalmondiere r Frmi, 0 Jur. N. S., 261. 

Q. B., 780. Lindsajf v. Ltigh, 11 Q. B. (x) Ilex v. Speed, 1 Ld. Raym. 683. 

. » a ^ *^7 Law. J., M. C. 186. 

(*) Bhemiburg, 24 (g) CarpenUr v. Mason, 12 Ad. <k E. 

Law, J., M. C. 48. 630. 

(I) WeUk V. 8 Ewt 404. (x) lUx v. Jukee, 8 T. B. 686. 

(a) JUg. V. NnnneUg, 27 Law, J., M. C. (a) Fletcher v. CaUhrop, 6 Q. B. 880. 



DRAWING DP OGRYIOnONS AND ORDIRS. 


519 


SNOT. L] 

court/’ Lord Kenjon declared that^he could understand the enactment so 
far as it regarded the proceeding's before courts of quarter sessions on 
appeal, but not as applied to proceedings remored into the Court of 
King’s Bench. On an appeal,” observes his lordship, the whole case 
is to be gone into ; evidence is to be given to support the conviction, and 
then it may be known whether or not the material facts alleged in such 
conviction, and upon which the same shall be grounded, be proved to the 
satisfaction of that court: but when the conviction is removed here by 
certiorari, I do not understand how we can inquire into those facts. The 
great question here is, whether or not the material facts to constitute the 
offence be alleged in the conviction” (ft). 

Of amglxng out the offender. — Although it is sufficient, in describing an 
offence in a conviction, to follow out the words of the act creating the 
offence, yet it is always necessary to add such facts as show that the 
person convicted was a party to that offence so described (c). The 
conviction must single out the offender, and specify him by name, and 
therefore a conviction of Harrison and Company” is a nullity, even 
against the party named. We cannot tell upon the face of such a 
proceeding whether the delinquency of Harrison’s partners who are not 
before the court may not have been imputed to him” (d). If the cou- 
viction convicts the offender of one or other of two offences in the 
alternative, it is bad (e). 

Description of the locality of the offence. — It is a general rule, that all 
judicial acts exercised by persons whose judicial authority is limited as to 
locality must appear to be done within the locality to which the authority 
is limited. Justices, therefore, acting judicially, must appear to be acting 
m their jurisdiction, as wdll as for it; and those cases which seem at first 
sight to afford some ground for a different opinion, will be found on 
examination to be all cases in which the act done might bo valid, though 
done in point of fact out of the jurisdiction (/). It is not sufficient to 
describe the justices as justices in the county, nor as justices for the 
county; but if they are described as doing the act as ‘‘justices in and for 
the county,” that will suffice. “ For,” observes Williams, J., describes the 
authority, “ in ” the place in which thq justices wore when they made the 
order (g). 

In convictions, the place for which the magistrates act must be shown, 
the offence must be set out, and either it must appear that the offence 

(d) Rex V. JukeSj 8 T. R. 540. ▼. North, 0 D. & R. 146. 

(c) Chaney v. Pa^ne, I Q. B. 781. (/) Reg. v. Totneae, 11 Q. B. 00. Reg. 

(d) Per Cor. Rex v. Harrison S Co., 8 v. Crowan, 14 ib. 221. 

T. R. 508. {g) Reg. v. Stockton, 7 Q. B. 527. 

(«) Rex Y. Morleg, 1 Y. & J. 221. Rex 
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WBB committed within the limits for which the convicting magistrates are 
q^inted, or facts must be stated which give them juriediction beyond 
those limits (h). It is not sufficient to affirm that the offence was 
committed within a locality over which they had jurisdiction as justices, 
without naming it (t). Where justices followed a form of conviction 
prescribed by statute, which did not set forth the place where the offence 
was committed, it was nevertheless held that the conviction was bad for 
not showing that the offence was committed at some place within the 
county of which they were justices (k). It is not in all cases suffident, 
therefore, to follow a form given by statute (Z). 

Where a statute directs an act to be done by justices acting for the 
division, any justice within the county acting within the division is for 
this purpose a justice of the division (m). 

Orders and adjudkations by justices must show upon the face of them 
that the justice had jurisdiction to make the order. However high the 
authority may be where a s{)ecial statutory power is exercised, the person 
who acts must take care to bring himself within the terms of the statute. 
Whether the order be made by the Lord Chancellor or by a justice of the 
peace, the facts which gave the authority must be stated ” (n). An order 
of justices under 11 Geo. 2, c. 19, s. 4, adjudging a pArty to pay double 
the value of goods fraudulently removed to prevent a distress, must show 
oil the face of it that the party removing the goods was the tenant, and 
that the complainant was his landlord, or the bailiff, agent, or servant of 
such landlord, as otherwise it is not made to appear that the magistrates 
had any jurisdiction to make the order (o). There must be a distinct 
hading on the face of the order by the magistrates of all the facts 
necessary to constitute the offence, and give the justices authority to deal 
with it (p). All order ot^ustices, therefore, was quashed because it did 
not appear on the face of it that they were justices of the county or for 
the county, but only that they were residing in the county {q). 

The mention of the name of the county in the margin of the 
instrument only proves that it was made by the justices for that county, 
but does not show that the act to which it relates was committed in the 
county (r); nor does it show that the justices were acting within the 
county at the time they made the order (s), unless the marginal note of 


(A) Kite and Lane^i ense, 1 B. & C. 
104. Rex V. Edwards, 1 East. 27S. E, 
V. Chandler^ 14 ib. 274. 

(j) Eex V. Jahnsan, 1 Str. 261. 

(A) Hex Y. Hazell, 18 East 141. 

(/) Re Peerless, 1 Q. B. 182. 

(m) J{. V. Price, Cidd. 308. 

(a) Coleridge, J., Christie v. Unwin, 11 


Ad. & E. 870. 

(o) Rex V. Davis, 8 B. & Ad. 884, 

(p) Dajf V. Kilty, 8 Ad. Se E. 366. 

(7) Rex V. Dobhyn, 2 Salk. 474. 

(r) Rex V. AvUin, 8 Mod. 810. 

(«) Re^v, SU Georye, Btoomsbnry, 24 
Law, J,, M* C. 49. 
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lihe conniyis incorporated in# the body of the order by words of reference, 
and the whole when read together shows upon the face of it that the 
justices making the order were justices of or for the county, and that they 
made it in the oounly. Where an order of justices was headed West- 
moreland to wit,'* and the justices were described in the body of the order 
as justices of the peace in and for the said county,** it was held that this 
could mean no other county than the county stated in the margin ; that 
the reference to it made it part of the orde^ and that it sufficiently 
appeared that the order was made in the county by justices for the 
county (<). But where one county was named in the margin of the order 
and another in the body of it, and the justices omitted to state of which 
county they were justices, it was held that the jurisdiction was not shown, 
and that the order was bad (ii). It is not sufficient to place the name of 
a county or of a borough in the margin of the oinler, and state in the 
body of it that the order is made by justices having jurisdiction within 
and for the said county or borough, without stating or showing that the 
order itself was made by them within the county or the borough for which 
they were justices (x). 

If a conviction and order, and adjudication thereupoit made, are so 
worded as to impose a larger obligation than is imposed by the statute 
authorizing them, the conviction and order cannot be su 2 )ported. A 
conviction, therefore, of several defendants, making each of them liable to 
be imprisoned until ho has paid a penalty, and the costs and expenses of 
conveying not only himself but the other persons convicted to gaol, will 
be bad unless the statute on which the conviction is founded expressly 
renders all the defendants liable to be imprisoned until the costs of 
conveying all to gaol have been paid (y). 

Statutory fotmis of convictions and orders , — 11 & 12 Viet. c. 43, s. 17, 
it is enacted, that in all cases of conviction, where no particular form of 
conviction is given by the statute creating the offence, and whore an 
order is made and no particular form of order is given by the statute 
giving authority to make the order, and in all cases of convictions upon 
and orders made under statutes before then passed, whether any particular 
form of conviction or order has been therein given or not, it shall be 
lawful for the justice to draw up his conviction or order in such one of 
the forms of conviction or order in the schedule to the act as shall be 
applicable to the case, or in a form to the like effect. And by s. 32 it is 

r 

(0 Reg. V. Caslerttm^ 6 Q. B, 512. (z) Reg. v. KewUm Ferrert, 0 Q. B. 32. 

(tt) Rex V. Afooiw Critehell^ 2 EaKt. (y) Reg. v. CritUand, 27 Law, J., M. G. 

6 . 6 . 28 . 
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enacted, tbat the Beveral fonns in the schecMe to the act, or formB to the 
like effect, Bhall be deemed good, valid, and sufficient in law. 

These fonns begin with a marginal note of the county; and they 
record that on a certain day and year within the said county the offending 
party was convicted before the undersigned justices of the peace for the 
said county; they state the nature of the offence, the time and place when 
and where it was committed, and the adjudication and order thereupon 
made. In stating the (jffence, care must be taken to show that the 
offence or act is within the cognizance or jurisdiction of the justice who 
makes the conviction or order, and that the offence created by the statute 
upon which the proceedings are founded has been committed (z). In 
following the form of order given by the statute, or in framing an order 
to the like effect, care must be taken to show that the conviction or order 
was made in the county named in the margin of the instrument, as well 
as by a justice of the peace for the county (ante, p. 520). 

Tlie forms given by these statutes dispense with the necessity of 
setting out the information, the summoning of the defendant, the fact of 
his appearance or non-appearance, the evidence adduced against him, and 
the various delails previously considered necessary to show that the 
magistrates proceeded recto ordine (a). If justices substantially adopt 
the forms given by the statute, they do all that is required of them. If 
this wore not so, the act itself would only prove a snare to entrap 
persons ” {h). 

Immateriality of mere surplusage, — If proceedings before magistrates 
correctly describe the offence, and show when and where it was committed, 
and that the magistrate had jurisdiction over it, and over the individual 
charged with it, and contain all that is prescribed by statute to make 
them valid, they are not rendered invalid because they set out the 
information, the summons, the defendant's appearance, the examinations 
of the witnesses, and a host of particulars which are not now required to 
be stated or sot forth on the face of the proceedings. Where a particular 
form is required by statute, and the form actually used contains all that 
the statute requires, and a great deal more, the unnecessary addition does 
not necessarily invalidate the proceedings (c). But it will do so if the 
unnecessary addition renders the order nr instrument substantially 
different from what is required by the statute (d). 

Effect of the conviciHm,^^So long as the conviction remains in force, it 
cannot be contradicted, nor the facts recorded therein be controverted (s) ; 

(x) Reg, V. Johnson^ 8 Q. B. 106. (c) Rex v. Jefferies, 4 T. R. 769. 

(«) Wmg V. Toke, IS Q. B. 4.-2. (rf) Rex v. Priest, T. R. ft38. 

(6) AUiion ta re, 10 Ezeh. 668. (e) Strickland v. Ward, 7 T. R. 633 n. 



8B0T. 1.] MAL10I0U8 CKBiyiOTlONB^WARRAXTB. 528 

aad it is a principle of law, •that where justices of the peace haye an 
authority given them by an act of parliament, and they appear to have 
acted within the jurisdiction so given, and to have done all that they are 
required by the act to do to originate their jurisdiction, a conviction drawn 
up in due form and remaining in force is a protection in any action 
brought against them for the act so done (/). And now, although the 
magistrate had no jurisdiction in the matter, and had no legal authority to 
make the wnviction or order, the conviction is nevertheless conclusive, 
and protects him from an action until it has been quashed. 

Malicious oovmctions by magistrates, — 8o long as a magistrate is acting 
in a judicial capacity in a matter regularly before him, and over which ho 
has jurisdiction, he is not responsible for a wrongful conviction, with 
whatever malicious feelings he may have been actuated in the matter, 
unless the conviction has been quashed (</). But if a magistrate makes 
libellous charges and imputations upon parties in respect of matters not 
regularly before him, and in respect of which he is not authorized to 
express an opinion in a judicial capacity, ho is clothed with the same 
responsibility as any other private publisher or disseminator of slander 
(ante, p. 507). 

Convictions by justices in excess of their jurisdiction ,— the nature 
of the offence is such that it can only be committed once on the same day 
by the same person, and the magistrate proceeds to hear and convict, 
ho is functus officio, and has no power to entertain or adjudicate u{iou 
a charge of a second offence on the same day tfy the same person. Thus, 
where a magistrate convicted a baker in four separate penalties for exer- 
cising his ordinary calling by baking rolls on a Sunday, and there were four 
separate convictions for selling four rolls, upon which the magistrate 
issued four distress w'arrants, it was held that the magistrate, after he had 
convicted the baker in the first penalty, had no jurisdiction to convict him 
again for the same offence on the same day. The act of parliament,’* 
observes Lord Mansfield, gives authority to the justice to punish a man 
for exercising his ordinary calling on a Sunday. The justice exercises his 
jurisdiction by convicting him in the penalty for so doing. But then he 
has proceeded to convict him for three other similar offences on the same 
day. Now, if there are four convictions for one and the same offence, com- 
mitted on one and the same day, three of them must necessmly be bad *’ (K), 

Warrants of distress and comaitment . — By the stat. 11 & 12 Viet, 
c. 43, 8. 19, it is enacted, that where a conviction adjudges a pecuniary 
penalty, to be paid, or where an order requires the payment of money, and by 


(/) Basten v. Garew, 3 B. & C. 853. J., M. C. 78. 

(^) Post, 8. 8. Gelan v. BtaU, 37 Law, (A) Oreppe v. Durden^ Cowp. 846. 
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tlA statute authorizing the conviction or order sudi.penaltyfOoinpehsatioii, 
or sum of money is to be levied upon the goods and chattels of the defendant 
by distress and sale thereof, and also in cases where, by the statute in that 
behalf, no mode of levying the penalty, compensation, &d., is provided, it 
shall be lawful for the justice, &c., making the conviction or order, or for 
any justice of the peace for the same county, riding, division, &c., to issue 
a distress warrant for the levying of the same in the mode therein provided, 
or, in case the defendant has no sufficient goods and chattels, to issue 
(s. 21) a warrant of commitment. And it is enacted (s. 20), that in all 
cases where a justice of the peace shall issue any such warrant of distress 
it shall be lawful for him to suffer the defendant to go at large, or ver- 
bally, or by a written warrant in that behalf, to order the defendant to be 
kept and detained in safe custody until return shall be made to such 
warrant of distress, unless such defendant shall give sufficient security, by 
recognizance or otherwise, to the satisfaction of such justice, for his ap- 
pearance before him at the time and place appointed for the return of such 
warrant of distress, or before such other justices of the county, <&c. 

“ It is to be remembered,” observes Coleridge, J., “ that such an im- 
prisonment is not a part of the punishment under the conviction, but is a 
mere detention until the return of the warrant, in case there should be no 
distress. It is a power to imprison quia timet, extra the punishment, and 
such a power should be strictly pursued. Now, assuming that magistrates, 
acting in the exercise of that power, have detained a party by parol com- 
mitment for an indefinite ttnie (the warrant of distress not being returnable 
on a day certain), there is an excess of jurisdiction ” (t ). In all cases of 
commitment of parties to prison, the exact period of imprisonment must 
be stated on the face of the warrant, for (•) ** if it is left indefinite, a man may 
be imprisoned for life ” (k). 

It is further enacted (s. 22), that in all cases of convictions where the 
statute on which the same are founded provides no remedy, in case it shall 
be returned to a warrant of distress thereon, that no sufficient goods can 
be found, it shall be lawful for the justice to whom such return is made, 
or to any other justice of the peace for the same county, &c., by his war- 
rant to commit the defendant for any term not exceeding three calendar 
months, unless the sum idjudged to be paid, and all costs and charges of 
the distress, &c. (the amount thereof being ascertained and stated in such 
cennmitment), shall be sooner paid. And by s. 23 it is enacted, that in 
all cases where the statute authorizing a conviction for a penalty or com- 
pensation, or an order for the payment of money, makes no provision for 


(•) Leary v. Patrick^ 15 Q. B. 274. 

{k) Ld. Denman, C. J., Prickett v. Q. B. 1029. 
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the levying thereof by distressi but directs the imprisonment of &e 
defendant in case of non-payment, such penalty, &o., shall not be levied by 
distress, but a warrant of commitment may issue for the imprisonment of 
the defendant for such time as the statute on which the conviction or order 
is founded shall direct, unless the money, with costs, &c., is sooner paid. 
Provision is also made (s. 24) for the issue of a warrant of commitment 
for a certain time, when the order is not for the payment of money but for 
the doing of some act which the defendant refuses to do : also for the 
levying of costs by warrant of distress where, by the conviction or order, a 
certain sum is adjudged to be paid by the defendant to the complainant 
for costs, and for the commitment of the defendant in default of distress, 
for any time not exceeding one calendar month. 

Where an imprisonment, warrant of justices, and seizure of goods 
thereunder, are all defended on the ground that there was an adjudication 
to pay costs, and there is no such adjudication, the warrant is illegal, and 
the imprisonment and seizure of the goods are wrongful, and an excess of 
jurisdiction (/). 

Of the exemption of justices from actions in respect of umrrants of distress 
for poor-rate. — By the stat. 11 12 Viet. c. 44, s. 4, it is further enacted, 

that where any poor-rate shall be made, allowed, and published, and a 
warrant of distress shall issue against the person named and rated therein, 
no action shall be brought against the justice who shall have granted such 
warrant by reason of any irregularity or defect in the rate, or by reason of 
such person not being liable to bo rated therein. 

Warrants of distress and commitment in case of non-paipnent of costs hy 
the informer or complainant^ on the dismissal of an information or cdfnplaint . — 
By 11 <& 12 Viet. c. 43, s. 25, it is enacted, that where any information or 
complaint is dismissed with costs, the sum awarded for costs may be levied 
by distress on the goods of the prosecutor or complainant ; and, in default 
of distress or payment, such prosecutor or complainant may bo committed 
to prison for any time not exceeding one calendar month, unless such sum, 
and all costs and charges of the distress, and of the commitment, and con- 
veying of such prosecutor or complainant to prison (the amount thereof 
being ascertained and stated in the commitment), shall be sooner paid. 

Service of a copy of the minute of the order h^ire the issue of a warrant 
of cofnmitment or distress. — It is further enacted (11 & 12 Viet. c. 43, s. 
17), that in all cases where by act of parliament authority is given to com- 
mit a person to prison, or to levy upon his goods or chattels by distress, for 
not obeying any order of justices, the defendant shall be served with a copy 
of the minute of such order before any warrant of commitment or of distress 


({) tears ▼. Patrick, 15 Q. B. 274. 
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'Aall issne, and rach order or minute shall not form any part of such war* 
rant of commitment or of distress. Whererer the interest of a party is to 
be affected by an order of magistrates, he ought to haye an opportunity of 
contesting it (m). 

0/ the quashing of conmctions and orders on appeal to the Court of 
Queen^s Bench — Removal of orders and conmctions by eertkrari{tC), — The 
proceedings of all inferior courts of record are removable by certiorari, for 
the purpose of being examined by the Court of Queen’s Bench, except 
where the writ of certiorari is expressly taken away by statute (o); and 
even then the writ is not taken away, as we shall presently see, in those 
cases where inferior courts or magistrates have acted in a matter over 
which they had no jurisdiction, nor in cases where they have exceeded 
their jurisdiction, nor is it taken away by express prohibitory words when 
it is moved for on behalf of the crown. Where an order of justices con* 
firming a conviction is void, on the ground of interest in the justices who 
made the order, the Court of Queen’s Bench will grant a certiorari to 
bring up the order for the purpose of quashing it; and if the order was 
made by a court of quarter sessions on appeal from justices in petty 
sessions, the Court of Queen’s Bench will grant a mandamus to compel 
the quarter sessions to enter continuances, and again hear the 
appeal (p). 

Decisions which are finals and cannot he reviewed on appeal, — By 12 d; 
13 Viet. c. 45, it is enacted, that the decisions of courts of quarter 
sessions upon the hearing of any appeal, as to the sufficiency of the state* 
ment of any ground of appeal, and as to the amending, or refusing to 
amend, ady order or judgment of justices appealed against, or the state* 
ment of any ground of appeal, and as to the substitution of new recog* 
niaances, shall be Anal, and not liable to bo reviewed in any court by 
means of a writ of certiorari or mandamus, or otherwise. 

When the writ of certiorari is not taken away by express statutory prohibit 
libn.-**The writ of certiorari is not taken away by express prohibitory or 
restraining clauses in cases where justices of the peace have acted witliaut 
jurisdiction ( 9 ), or where the decision has been made by a court im* 
properly constituted, as where magistrates have acted in the execution of 
their office in matters and proceedings in which they were personally 
interested (r), m* where it can be shown that the conviction has been 

(m) Reg, y. Tetneei Un,» 7 Q. B. CSC. (g) Bex v. Berh. Just., ft Ken. 990. 
Peixter y. JJp, Om Co. S Ad. & E. 448. Reg. v. fTar, Just,, 6 £U. * BL 887. 

(e) Chiu. Aieh. Pr. Certiorari. Reg, v. Badger^ ib. 154. Reg. y. St, 

(e) Qroenvett Y. BmrweU^ 1 td. Raym. Albmuy 92 Law, I, M. C. 143. 

409. B, Y. MortUg, 3 Buit. 1041. (r) Reg, y. CheUenkmm, 1 Q. B. 474. 

(p) Bbpkime ex pa^,4tlnT, N. S.,Q.B., Reg, y. Aherdare Cemed Co,, 14 ib. 8.54. 
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obtained by fraud and collusion to defeat the law, or interfere with the 
pure administration of justice; for in all cases where the proceedings of 
courts of inferior jurisdiction are shown to have been a fraud and 
mockery, or the result of conspiracy and subornation of perjury, the 
court will exercise its jurisdiction as a court of control over inferior 
jurisdictions, and will interfere by certiorari and quash the proceedings, 
although it is expressly enacted that no certiorari shall be issued to 
remove them (s ) : for fraud is an extrinsic collateral act, which vitiates 
the most solemn proceedings of courts of justice/* Lord Coke says, It 
avoids all judicial acts, ecclesiastical or temporal,’* and therefore the 
sentence of a spiritual court may be annulled by proving the same to 
have been obtained by fraud or collusion (e). 

If a local board exceeds their powers in making a by-law, and a justice 
convicts upon the strength of it, he exceeds his authority in so doing, 
and the conviction may be quashed on certiorari, although the statute 
authorizing the creation of the board and the making of the by-laws 
enacts that no proceeding touching the conviction of any offender shall 
be removable by certiorari; and the allowance of the by-law by the 
Secretary of State makes no differdhee, ** for no power is given to him to 
legislate ; he can only confer an authority on a by-law made conformably 
to the statute authorizing it to be made** (fi). 

“ It is a known rule,** further observes Bayley, J., ‘‘ that general 
words in an act that no certiorari shall bo allowed, or the like, will not 
bind the crown** (a;), nor any private person prosecuting on behalf of the 
crown (y), for the king*8 prerogative cannot be taken away by act of par- 
liament except by express words, and it is part of his prerogative to try 
his cause in what court he pleases (z). 

Proof by affidavit of the facts and circumstances calling for the interference 
of the superior court — Although the proceedings before justices are all 
regular on the face of them, and disclose a case within the jurisdiction of 
the magistrates, yet the parties on either side may bring before the 
superior court affidavits disclosing on the part of the magistrates the 
evidence on which they acted, and on the part of the defendant the 
evidence on which he relied before them, as well as other evidence affect- 
ing Uie merits not adduced before them, for the purpose of showing that 
the case was not within the jurisdiction of the magistrates. The superior 
court has no power to review th^ decision on the merits, and to reverse it 
on the ground that it was unwise or nnjnst. All that it can do is to see 


(•) Reg. V. QiUgard. 12 Q. B. 027. 
Duchea of Kingston's case, 2 Smith's 
L. C. 608. 

(tf) Reg. V. Wood, 0 £11. Ac Bl. 00. 


(x) Rex V. AUen, 10 East. 342. Rex r. 
Davies^ 0 T. R. 020. 

(jf) Reg. V. Sgencer, 9 Ad. lb R. 480* 
{z) Rex V. Berldeg, 1 Ken. 100. 
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tbe case was within the jnrisdietion of the magistrates who adjn- ‘ 
iicated upon it, and that their proceedings are on the face of them 
regular, and according to law. 

^ Magistrates," observes the conrt, ** cannot, as it is often said, give 
themselves jurisdiction merely by their own afiBrmation of it (a). But it 
is obvious that this may have two sen8es:-in the one it is true; in the 
other; on sound principle and on the best-oonsidered authority, it will be 
fo^d untrue. Where the charge laid before the magistrate does not 
amount in law to the offence over which the. statute gives him jurisdic- 
tion, his finding the party guilty, by his conviction in the veiy terms of 
the statute, would not avail to give him jurisdiction. If the charge 
being really insufficient, the magistrate has misstated it in drawing up 
the proceedings, BO that they appear to be regular, it^ would be clearly 
competent to the defendant to show by affidavits what the real charge 
was, and that appearing to be insufficient, we should quash the conviction. 
Wherever a charge has been presented to the magistrate over which he 
had no jurisdiction, he had no right to entertain the question, or com- 
mence an inquiry into tho merits, and his proceeding to a conclusion will 
not give him jurisdiction. But as !h this latter case we cannot get at 
the want of jurisdiction but by affidavits, of necessity we must receive 
them. But where a charge has been well laid before a magistrate, on its 
face bringing itself witliin his jurisdiction, he is bound to commence the 
inquiry. In so doing he undoubtedly acts within his jurisdiction ; but in 
the course of the inquiry, evidence being offered for and against the charge, 
the proper, or, it may be, tho irresistible conclusion to be drawn, may be 
that the offence has not been committed, and so that tho case in one 
sense was not within the jurisdiction. Now to receive affidaWts for the 
purpose of showing this is clearly in effect to show that the magistrate's 
docisiofl was wrong if he affinns the charge, and not to show that ho 
acted without jurisdiction ; for they would admit that, in every stage of 
the inquiry up to the conclusion, he could not but have proceeded, and 
that if he had come to a different conclusion his judgment of acquittal 
would have been a binding judgment, and barred another proceeding for 
the same offence. Upon principle, therefore, affidavits cannet be received 
under such circumstances. The question of jurisdiction does not depend' 
on the truth or falsehood of the charge, but upon its nature ; it is deter- 
minable on the commencement, not at the conclusion, of the inquiry ; and 
affidavits, to be receivable, must be directed to what appears at the former 
stage, and not to the fact disclosed in the progress of the inquiiy" (d). 

(a) reldt V. KoMk, 8 East. 404. Penny in re, 7 EU. fc Bl. 060 : 86 Law, 

^ (6) TR# QiMta V. Bottoih I Q. B. 73. J., Q. B. 385. 
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If jostioM liaTe proceeded to remove a pauper mtliont any complaint 
by parish officers of the chargeability of such pauper, the fact may be 
shown by affidavit ; for if there is no complaint, the magistrates have 
nothing before them in respect of which they can make an order, or 
exercise their magisterial functions (c). 

Amendment of orders or Judgments of jusUces on retwm to a certiorari.— 
By 12 d? 18 Viet. c. 45, s. 7, it is enacted, that if upon the return to any 
writ of certiorari any objection shall be made, on account of any omission 
or mistake in the drawing up pf an order or judgment of justices, and 
it shall be shown to the satisfaction of the court that sufficient 'grounds 
were in proof before the justices making such order, or giving such 
judgment, to have authorized the drawing up thereof free from the said 
omission or mistake, it shall be lawful for the court, upon such terms as 
16 payment of costs as it shall think fit, to amend such order or judgment, 
and to adjudicate thereupon as if no such omission or mistake had existed ; 
but no such objection is to be allowed unless the omission or mistake has 
been specified in the rule for issuing such certiorari {d). If, therefore, on 
the face of an order, the justices making it are not described as justices 
“ in and for” the borough in which the order is made, or there is any 
other defect in point of form, the court will amend the defect without 
payment of costs on either side (e). 

Of the execution of convictions and orders after notice of appeal,— Borne 
statutes giving an appeal against summary convictions expressly stay 
execution pending the appeal (/). From the 27th section of the statute 
11 & 12 Viet. c. 48, it may be argued that, pending an appeal, justices 
are not at liberty to grant a warrant in execution, as they arc expressly 
authorized to grant the warrant after the appeal is detorniined. But 
sect. 35 enacts that the act shall not extend to any complaints, orders, or 
warrants in matters of bastardy, with certain exceptions. The pcilRency of 
an appeal, therefore, against an order on a putative father, and the grant'* 
ing of a case for the opinion of the Court of Queen's Bench, as to whether 
the order ought to be enforced, does not take away the jurisdiction of 
justices to issue a warrant in execution of the conviction, and enforce 
payment of the money due under the order in the interim; for if the 
putative father could, as a nuttier of right, entirely escape all liability to 
contribute to the maintenance of the child pending the appeal, he might 
for three months allow the child to starve and oppress the moUicr, 
although he never meant bond fide to prosecute the appeal. In a vast 


(r) Reg. v. Justieee of Bucke^ 8 Q. B. 



(e) Reg, v. HeUingleg, 28 Law, J. M. 0. 
167; 7W. R. Q. B. 418. 

(/) V. Aekm, 1 L. M. & P. 
491. 


M K 
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tnajority of cases, however,” observes Lord Campbell, it wcmld be exoeed- 
4rigly improper in the justice to grant a warrant after notice of appeid had 
been given and recognizances entered into, and before the hearing of the 
app^, or before the time for hearing it, has expired. And, acting from a 
corrupt motive, he might be liable to an action for. maliciously granting 
it. But I do not think that in granting it he could be said to have 
acted without jurisdiction, and possibly he might show that he had acted 
laudably in granting it. It might, on the other hand, be highly im- 
proper for the justice to try to enforce the 'order when the justices at 
quarter sessions had expressed a grave doubt as to its validity, and his 
doing so might be evidmce of malice ” (g). 

Exemption of juaticea from liability where a defective contnc^ton or order 
has been covfirmed upon appeal. — ^By the stat. 11 & 12 Viet. c. 44, s. 6, 
it is enacted, that in all cases where a warrant of distress or warrant of 
commitment shall be granted by a justice of the peace upon any conviction 
or order, which either before or after the granting of such warrant shall 
be confirmed upon appeal, no action shall be brought against the justice 
who granted the warrant for anything which may have been done under 
the same by reason of any defect in such conviction or order. 

Statement of a case to the superiop courts by way of appeal from decisions 
of justices.— By 20 & 21 Viet. c. 43, it is enacted, that after the hearing 
and determination by justices of any information or complaint which they 
have power to hear and determine in a summary way, either party to the 
proceeding may, if dissatisfied with the determination as being erroneous 
in point of law, apply in writing within three days to the justices to state 
..and sign a case, setting forth the facts and grounds of such deter- 
mination, for the opinion thereon of one of the superior courts of law, to be 
named. by the party applying. Notice of writing, with a copy of the case 
stated a*ftl signed, is to be given to the other party to the proceedings, 
and security is to be given by the appellant (s. 3) to prosecute the appeal 
without delay, and to pay such costs as may be awarded. If the justices 
refuse to state a case (s. 4), the appellant may apply (s. 5) to the Court 
of Queen's Bench, upon an affidavit for a rule calling upon the justices and 
the respondent to show cause why the case should not be stated; and if 
the rule is made absolute, the case is to be stated on the appellant’s 
entering into the required recognizances. 

Power is given to the superior courts to hear and determine cases sent 
up io them under this statute, and reverse, affirm, or amend the decision 
of Ae justices below, or send the case back (s. 7) for amendment, and 
make all necessary orders in the matter. The authority and jurisdiction 


(g) Kendall v. Wilkinton, 4 EU. & Bl. CQO ; 24 Law, J., M . C. 89. 
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of the superior courts in the matter may (s. 8) be exercised by a judge at 
chambers, and after the decision of the superior court has been given the 
order is to be enforced in the mode pointed out by the statute (h). 

Of testing the legality of a oonm^ment by writ of habeas SofTius.— -The 
legality of an imprisonment under a warrant of commitment may be 
brought under the consideration of the superior courts, or a judge in 
chamber, by writ of habeas corpus, which may be sued out either in term 
or vacation. It is directed to the gaoler in whose custody the prisoner 
is detained, directing him to bring up the body of such prisoner before the 
court or judge, together with tlie cause of his being taken and detained (t). 
Where a prisoner has been lodged in gaol under a bad warrant of com- 
mitment in execution of a conviction, a good warrant of commitment sub- 
sequently made out and delivered to the gaoler, but before a rule for a 
habeas corpus has been obtained, is a good answer to that rule (Jc), 

The validity of the commitment may be tried on moving for a rule to 
show cause why a writ of habeas corpus should not issue, and why, in the 
event of the rule being made absolute, the prisoner should not bo dis- 
charged ; without the writ actually issuing, or the prisoner being personally 
brought before the court (1). On moving for a writ of habeas corpus, the 
conviction may be brought before the court, verified by affidavit, for the 
purpose of defeating the magistrate's commitment; but in si^ ease the 
commissioner, before whom the affidavit is sworn, ought to certify on the 
exhibit annexed that it is the document referred to in the affidavit (m). 
Although a return to a writ of habeas corpus may be good on the face of 
it, it may be shown that the conviction and commitment, under which the 
prisoner is detained, were substantially a civil proceeding, and that the 
arrest took place on a Sunday (n). 

Upon a return to a habeas corpus affidavits are not admissible to show 
that the ofience was not committed within the jurisdiction of the^ommit- 
ting justice (o). 

When a prisoner is entitled to his discharge from custody as a matter 
of right, the court has no power to impose any terms upon him as the con- 
dition of his release, and will not make his discharge from custo(]y 
dependent upon his undertaking to bring no action against those who 
have unlawfully caused him to be imprisoned (p). 

w 

(h) Beg, v. Dickenson, 8 Jur. N. S. (Z) Eggington^s case, 2 Ell. & Bl. 7dl. 

1070. (m) AUison in re, 10 Exch. 561. ^ 

(i) 2Chitt.Aroh.Pr.l240. Fxy*B Habeas (n) Eggington's case, 2 Ell. & Bl. 717.* 

CoBPUS, {Canadian Prisoner's case). Swan v. Dakins, 16 C. B. OS. 

{k) Ex parte Cross, 26 Law, J., M. 0. (») Ex parte Smith, 27 Law, J., M. C. 

201. Beg, v. Bichflrds, 0 Q. B. 032. Ex 180. 

parte Smith, 27 Law, J., M. C. 186. (p) Downey's case, 7 Q. B. 281. 
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Of proceedings against justices to compel them to act in particular casesj 
and for determining the legality of the acts they are required to perform, — 
By the stat. 11 & 12 Viet. c. 44, s. 2, reciting that it would conduce to 
the advancement of justice and render more effective and certain the per- 
formance of the duties of justices, and give them protection in the* per- 
formance of the same, if some simple means, not attended with much 
expense, were devised, by which the legality of any act to be done by such 
justices might be considered and adjudged by a court of competent juris- 
diction, and sucli justice enabled and directed *to perform it without risk of 
any action or other proceeding being brought against him, it is enacted, 
that in all cases where a justice of the peace shall refuse to do any act re- 
lating to the duties of his office as such justice (^), it shall bo lawful for the 
party requiring such act to be done to apply to the Court of Queen's Bench, 
upon an affidavit of the facts, for a rule calling upon such justice, and also 
the party to be affected by such act, to show cause why such act should not 
be done; and if, after due service of such rule, good cause shall not be shown 
against it, the said court may make the same absolute, with or without, 
or upon payment of costs, as to them shall seem meet; and the justice, 
upon being served with such rule absolute, is to obey the same and do the 
act required ; and no action or proceeding whatsoever is to be commenced 
or proseciy^d against such justice for having obeyed the rule and done the 
act thereby required (r). 

Before the court will make an order under this section of the statute, 
it must be satisfied that the act sought to be enforced would be a lawful 
act. Where a rule was obtained calling upon justices to show cause why 
they should not issue a distress warrant to enforce an order made by them, 
and it ajipeared that the order was invalid, and that the issuing and 
execution of a distress warrant upon it would be an act of trespass, the 
court discharged the rule (s). 

Tlie court will not try a doubtful question of title on application for an 
order under this section. “ It would be very awkward,” observes Patteson, 
J., “if the new statute had the effect of bringing all questions of title 
lypfore us upon affidavit” {t). 


iq) As to what is a renmal, see E, v. 
Pajfnter^ 20 Law, J., M. C. 102. 

(r) Eeg, v. Mainwanngy 1 Kll, Bl. & 


Ell. 474. 

(0 Reg. V. ColUns, 21 Law, J., M. C. 73. 
(0 Reg. V. Browne, 13 Q. B. 654. 
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SECTION n. 

OF THE DUTIES AND RESPONSIBILITIES OF OONSTABLES'^AKD THEIR ASSISTANTS 

IN AND ABOUT THE EXECUTION OF WARRANTS AND ORDERS OF MAGIS- 
TRATES. 

Of the breaking and entering a dwelling-house in execution of a warrant — 
In every case where the outer door of a dwelling may be lawfully broken 
open in order to make an arrest or to execute civil process, the officer 
must, as we have seen, first give due notice of his business, and must have 
demanded and have been refused admission. Where a felony hath 
been committed, or a dangerous wound given, or even where a minister of 
justice comes armed with process founded on a breach of the peace, the 
party’s own house is no sanctuary for him ; doors may, in any of these 
cases, be forced ; the notification, demand, and refusal before mentioned 
having been previously made. In these cases, the principles of political 
justice conspire to supersede every pretence of private inconvenience, and 
oblige us to regard the dwellings of malefactors, when shut against the 
demand of public justice, as no better than the dens of thievqp and mur- 
derers, and to treat them accordingly. But bare suspicion touching the 
guilt of the party will not warrant a prococ(^g to this extremity, though 
a felony has been actually committed, unless the officer comes armed with . 
a warrant from a magistrate grounded on such suspicion” (i«). 

Exemption of constables and persons acting in their aid from liability for 
acts done by them in obedience to a warrant of justices, — By 24 Geo. 2, c. 44, 
s. 6, it is enacted, that no action shall be brought against any constable 
or other officer, or against any person acting by his order or in his aid, for 
anything done in obedience to any warrant under the hand and seal of any 
justice, until demand has been made or left at his usual place of abode by 
the party intending to bring the action, or his attorney or agent, in 
writing, signed by the party demanding the same (a?), of the perusal and 
copy of such warrant, and the same hath been refused or neglected for the 
space of six days after demand. And in case after demand and compliance 
therewith any action shall be brought against such constable or person 
acting in his aid, without making the justice a defendant, the jui^ shall, 
on production and proof of the warrant at the trial, give their verdict for 
the defendant, notwithstanding any defect of jurisdiction in such justice. 

{u) Sir Michael Foster's Ducourse qf Homicide^ p. 319. 

(x) CUvrk V. WoodSf 2 Exch. 
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And if the action is brought jointly against the justice and constable, 
then, on proof of the warrant, the jury shall find for such constable, 
notwithstanding such defect of jurisdiction. 

The ofiicer, therefore, has. the period of six days after the. demand of 
his ai^thority for the production of it; within which time, if he comply 
with the demand, he secures his indemnity. But if he delay after that 
time, he subjects himself to be sued as any other person. If, however, 
after the six days have expired, but before the issue of a writ, he 
complies with the demand, ho is still entitled to the protection of the 
statute (y). This statute is confined to actions of tort {z)y and the 
officer, in order to be entitled to the protection, must show that in doing 
what ho did he acted in obedience to the warrant; for if he exceeds his 
authority, or acts without a warrant, or arrests a party not named in the 
warrant, he is not entitled to the benefit of the statute (a). 

If the warrant is directed to be executed within the limits of a 
particular county, and the officer by mistake executes it beyond the 
prescribed limits, he has not acted in obedience to the warrant, and is not 
entitled to the statutoiy protection (5). Neither can he claim the benefit 
of this 6th section of the statute in cases where, when acting under a 
search-warrant, he has seized and carried away articles not mentioned in 
the warrant, and not in anywise connected therewith (c) ; nor when, under 
a warrant to apprehend A, or to seize the goods of A, he apprehends B, 
or takes the goods of B (d ) ; nor if he exceeds the authority given him by 
the warrant and commits Imy excess, such as remaining longer in a 
dwelling-house than he was legally authorized to remain, or breaking open 
doors and windows which ho was not authorized to break open (e). But 
wherever the ofiicer has acted in obedience to the warrant, he secures his 
indemnity by complying with the requirements of the statute, although the 
warrant may be illegal or improper, or may have been granted by a 
magistrate who had no jurisdiction or power to grant it (/). If the 
officer loses the protection of the statute, he must justify under the 
justice’s warrant (y). 

By the stat. 11 12 Viet. c. 48, s. 19, constables are authorized to 

execute warrants out of their districts, provided they are executed within 
the jurisdiction of the justice granting or backing the same. But the 


(y) Joneti y. Vmightm, 6 East. 447, 

(z) Irving y. WiUon^ 4 T. R. 48.fi. 

(fl) Bell y. Oakley, *2 M. & S. 259. 
Postlelhwaile y. Gibson^ 3 Rlsp. 220. 

(ft) Milton V. Green, 5 East. 238. 

(<?; Crozier v. Cundey, 6 B. & C. 232. 
(d) Money y. Leach, 8 Burr. 1708. 
Kay y. Graver, 7 Bing. 312 ; 3 M. 4; P. 


149. Boge T. Buih, 1 M. * Gr. 779 ; 3 
Sc. N. B. 83. 

(*) Peppercorn y. Bofman, 9 M. £ W. 
638. BeU v. OoMey, 2 M. & S. 299. ' 
(/) Atkins V. KOby, 11 Ad. Sc E. 784. 
Price y. Messenger, 2 B. A F. 158. 

(j) Bead V. Coker, 18 C. B. 899. 
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constable is not bound to execute a mrrant out of his district (^). A 
warrant of distress for rates directed to two persons for execution, may be 
executed by one of them alone (t). 

Excess of aiuihcrity on the pfxrt of constables and officers — Handcuffing 
unconvicted prisoners. — constable or peace-ofiScer has no right to hand- 
cuff an unconvicted prisoner unless he has attempted to escape, or except 
it be necessary in order to prevent his escaping. “Such a degree of 
violence and restraint/* observes Bayley, J., “ upon the person cannot be 
justified, even by a constable, unless he makes it appear that there are 
good special reasons for his resorting to it ” (k). 

Arrest by private indwiduals acting in aid of a constable. — All persons 
called by a police constable to his assistance may, as we have seen, whilst 
acting in aid of the constable, arrest and detain all such offenders as the 
constable himself is authorized to arrest and detain (ante, p. 413). 


SECTION III. 

or ACTIONS FOR WRONGS DONE UNDER C<^OUR OP CONVICTIONS AND 
WARRANTS OF JUSTICES. 

Replevin of chattels distrained under warrant of justices. — “ Though in 
ordinary practice,” observes Parke, B., “ the remedy by replevin is applied 
only to a distress for rent, yet it is at common law applicable in all cases 
where goods are improperly taken (Z); and I find no satisfactory authority 
to show that it will not lie where goods are improperly taken under a 
warrant of a justice of the peace. In some cases, no doubt, the court will 
interfere to prevent a replevin, to save its process from being defeated. The 
rule is correctly stated in Chief Baron Oilbert*s treatise on Replevin, p. 138, 
where it is said, ^ If a superior court award an execution, it seems that no 
replevin lies for goods taken by the sheriff by virtue of the execution, and 
if any person shall pretend to take out a replevin and execute it, the court 
would commit them for contempt for attempting to defeat the execution, 

(A) Qimhert ▼. Coyney^ 1 M^Olel. & Y. (A) Wright y. Courts 6 D. A; B. 625 ; 4 
460. B. & C. 590. Griffin y. Coleman^ 4 H. 4; 

(•) Lee y. Vetsey, 25 Law, J., Exch. E. 205 ; 28 Law, J., Exch. 134. 

271. (/) MeUor v. Leather, 1 £U. & Bl. 010. 
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and would punish the sheriff bj attachment.’ But Chief Baron Gilbert 
also says, ^ that in cases in which the court has no jurisdiction, the goods 
may be replevied.’ If, therefore, goods have been seized under a justice’s 
warrant, and the. justice had no jurisdiction to make the warrant, the 
goods so seized may be replevied ” (w). “ It is true,” further observes 
Alderson, B., “ that replevin will not lie for goods seized under the 
judgment of a superior court ; for if you replevied on the first judgment, 
you could do so on the judgment upon that also, and so there would be 
replevin on replevin ad infinitum. It is differtot in the case of an inferior 
jurisdiction, which is to be set right by the superior ” (n). 

Of actions of tort against justices of the peace , — By the stat. 11 & 12 
Viet. c. 44, s. 1, it is enacted, that every action thereafter against a 
justice of the peace, for any act done by him in the execution of his duty, 
with respect to any matter within his jurisdiction, shall be an action on 
the case as for a tort, and in the declaration of the cause of action it shall 
be expressly alleged and proved at the trial that the act was done mali- 
ciously and without reasonable and probable cause; but(s. 2) that for any 
act done by a justice of the peace in a matter of which by law he has not 
jurisdiction, or in which ho shall have exceeded his jurisdiction, any person 
injured thereby, or by any act done under any conviction or order made or 
warrant issued by such justice in any such matter, may maintain an action 
against such justice as before the passing of the act, without proving that 
the act was done maliciously, and without reasonable and probable cause ; but 
it is provided that no such action shall bo brought for anything done under 
such conviction or order, until after the conviction shall have been quashed, 
either upon appeal or upon application to the Court of Queen’s Bench : 
nor shall any such action be brought for anything done under warrant 
which shall have been issued by such justice to procure the appearance of 
a party before him, and which shall have been followed by a conviction or 
order in the same matter, until after the conviction or order shall have been 
quashed; or if such last-mentioned warrant shall not have been followed 
by any such conviction or order, or if it be a warrant upon an information 
for an alleged indictable offence; nevertheless, if a summons was issued 
previously to such warrant, and served upon the party, either personally or 
by leaving the same for him with some person at his last or most usual place 
of abode, and he did not appear according to the exigency of the sum- 
mons ( 0 ), in such case no action shall be maintained against such justice 
for anythmg done under such warrant. 


(m) Q€€Tfie V. CAamften, 11 M, is W. 
150. Morrell v. Marlin^ 3 M. & Gr. 5tf0. 
Parke, B., Jones v. Johnson, 5 Exch. 875. 
(w) Ib. 161, As to proceedings in 


Beplerin, see ante, pp. 376-^70. 

(o) An appearance by counsel or at- 
tomy IS a sufficient appearance. Bessell 
V. Wilson, 1 Ell. & Bl. 496. 
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The second section of this statute is confined to cases in which the act 
by which the plaintiff is injured is in itself an act in excess of jurisdiction, 
^us, where an information was laid before a justice, upon which he con- 
victed and awarded a penalty and costs, and ordered them to be levied by 
distress, and so far pursued his. jurisdiction, but he then exceeded it, by 
adding an alternative that the plaintiff should be put in the stocks 
in case the penalty and costs were not paid or raised by distress, and 
the plaintiff’s goods were seized under a distress, but the plaintiff was 
not put in the stocks, and the conviction was afterwards quashed, and 
an action was brought against the justice for the distress, it was held, 
that the justice was entitled to the protection afforded by the first 
section of the statute. “ It cannot be doubted,” it was observed, “ that 
the justice had jurisdiction in everything except the alternative order, and 
the action is brought, not for putting the plaintiff in the stocks under it, 
but for doing that which the defendant might have justified if he had 
drawn up his conviction in proper form. The construction of sect. 2 of the 
statute must be so controlled by sect. 1 as to be consistent with it ; and 
that is done* by so construing sect. 2 as to confine its application to cases 
in which the cause of action arises from the excess of jurisdiction, as it 
would have done in this case, if the plaintiff bad been put in the stocks, 
and had brought his action for that ” (p). 

Actions for malichua convictions ^ commitments^ and distresses j and the 
tmlkious abuse by magistrates of the functions of their office, — Tlic first step 
to be taken to enable an aggrieved party to recover damages from a magis- 
trate for a malicious conviction and malicious abuse of the functions of his 
office is, as we have seen, to get the conviction quashed, and that being 
done, it will be necessary, if the magistrate had jurisdiction in the matter, 
to show that he acted maliciously, and without reasonable and probable 
cause (^). When the magistrate had no jurisdiction in the matter, and 
the conviction has been quashed, the magistrate may be proceeded against, 
and is responsible for his acts, just the same as any private person. If he 
has slandered the plaintiff, he will be responsible in damages in an action 
for slander (ante, p. 507), and if he has signed and issued a warrant of 
commitment or distress, under which the plaintiff has been imprisoned or 
distrained upon, he will be responsible in an action for false imprisonment 
(ante,ch.xi.), or a wrongful seizure and conversion of the plaintiff’s goods 
(ante, p. 183), without any proof of malice on the part of the magistrate, 
or of the want of reasonable and probable cause for his wrongful acts. 

Actums against justices in the county court — Effect of objections by justices 

if) Per Coleridge & Cresswell, Js. ( 9 ) Oelan v. ZTaU, 27 Law, J., M. C. 
Barton v. Bricknell, 18 Q. B. 303 ; 20 78. Burley v. Bethune^ 5 Taunt. 583. 

Law, J., M. G. 1. 
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to tuck octums.— -In all actions against jnstioes of the peace in the county 
court) the action must be brought in the court within the district in which 
the act complained of was committed ; but no action can be brought in 
any county court against a justice of the peace for anything done by him 
in the execution of his ofSoe, if such justice shall object thereto (r). Where 
a justice of the peace, who had been sued in the county court for an act 
done by him in the execution of his office, gave notice that he objected to 
being sued in the county court, and afterwards applied for and obtained a 
writ of certiorari to remove the cause from tlie county court into the Court 
of Exchequer, it was held that his notice terminated the proceedings in 
the county court altogether, and that the suit could not be revived in the 
superior court (s). 

Of setting aside certain actions brought against justices of the peace.— Vicrn- 
sion is made by the stat. 11 & 12 Viet. c. 44, s. 7, for setting aside proceed^ 
ings in certain actions against justices of the peace, brought in defiance of 
the provisions (ante, pp. 586, 587) of that statute. 

Of the Imitation of actions against justices of the peace — By the stat. 
11 & 12 Viet. c. 44, s. 8, it is enacted, that no action shalf be brought 
against any justice of the peace for anything done by him in the execution 
of his office, unless the same be commenced within six calendar months 
after the act complained of has been committed. The period of limitation 
runs from the termination, not from the commencement, of the wrongful 
act. Therefore, when a party has been wrongfully imprisoned under an 
illegal commitment, the time of limitation will run from the period 
of the termination of the imprisonment, and not from the time of the 
making out of the warrant of commitment (f). And where goods have 
been sold under an illegal warrant of distress, the time of limitation 
will run from the period of the sale of the goods, and not from the time of 
the original seizure. The seizure is not made absolutely in the first in- 
stance, but with a view only to the detention of the goods until the 
amount ordered to be levied should be paid, and their subsequent sale if it 
should not be paid, so that the seizure and sale form part of one continued 
grievance, which distinguishes it from cases where the seizure was for a 
forfeiture (u). 

Where an action is intended to be brought against a justice of the 
peace for a wrongful imprisonment, under a conviction or order of commit- 
ment which the justice had no jurisdiction to make, the time of limitation 
will run from the time of the making of the conviction or order, and not* 


(r) 11 A 12 Viet. c. 44, s. 11. 

(s) Weston v. Snegd^ 1 Hurl & Norm. 
703 ; 26 Law, J., Exch. 161. 

(I) Masseg v. Johnson, 12 East. 67. 


ffardy V. Nyfo, 0 B. A; C. 607. VioleH v. 
8ympson, 8 Ell. A BL 346. 

{u) CoUms V. Bose, 6 M. & W. 202. 
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from the time of the quashing thereof. The quashing of the oonviotiou is 
only a condition to the prosecution of the action, like the delivery of an 
attorney’s bill, or the^giving a notice of action (x). 

Of notice of action against justices,— "Bj the stat. 11 & 12 Viet. c. 44, 
8. 9, it is enacted, that no action shall be commenced against any justice 
of the peace for anything done by him in the execution of his office, until 
one calendar month at least after a notice in writing of such intended 
action shall have been delivered to him, or left at his usual place of abode, 
by the party intending to commence such action, or by his attorney or 
agent; in which notice the cause of action, and the court in which the same 
is intended to be brought, shall be clearly and explicitly stated, and upon 
the back thereof shall be indorsed the name and place of abode of the 
party intending to sue, and also of the attorney or agent, when the notice 
is served by an attorney or agent (y). 

Statutory clauses for the protection of magistrates in the execution of 
the duties of their office, appear always to have been construed on the 
principle that where the magistrate, with some colour of reason and honA 
fde^ believes that he is acting in pursuance of his lawful authority, he 
is entitled to protection, although he may proceed illegally or exceed his 
jurisdiction {z). And where he acts in his magisterial capacity mali- 
ciously, and without bona Jules, he is also entitled to the statutory protec- 
tive preliminaries to an action, and to an opportunity of tendering amends. 
A magistrate may act maliciously (post, s. 2), and yet may have reasonable 
and probable cause for his acts. So he may be in the execution of his 
duty although he may act maliciously; and in all cases where the substance 
of the complaint is that he has abused his power as a magistrate, he is 
entitled to notice of action (a). The question os to whether the magis- 
trate was acting in the execution of his office, is a question at the trial for 
the judge, and not for determination by a jury (a). 

Wherever the magistrate has authority to act upon the subject-matter 
of the complaint brought before him, he must be considered to have acted 
by virtue of his office, although the place where the offence was committed 
was not within his jurisdiction (5). In a case where one magistrate acted 
alone in a matter which required the concurrence of two, it was held that he 
was acting in execution of his office, and was entitled to notice of action (c). 

Wherever, also, themiagistrate, in what he* did, intended to act in the 


Haylock v. Sparke, 22 Law, J., M. 
C. 07, 71. 

(y) As to notice of action, see ante, pp. 
411-415. 

(z) HazelMne v. Orwe, 3 Q. B. 1000 ; 
ante, pp. 411, 412. 


(a) Kirby v. Simpson, 23 Law, J., 

C. 105. 

(b) Prestidge v. Woodman, 1 Ss C, 
12; 2D. &B.45. 

(c) Weller v. Take, 0 East. 803. 
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execution of eome epecial power or authority conferred by a Btatute 
requiring notice of action to be given, notice of action muet be given to 
the magistrate; although, in point of fact, he was not acting imder the 
Btatute, and had no power to do what he has done (ante, pp. 411, 412). 

A person who intends to sue a justice of the peace for an act done by 
him in a matter respecting which he had no jurisdiction, must not wait for 
the quashing of the conviction or order of commitment before giving 
the notice of action. The notice of action may be given as soon as the 
wrongful act has been committed, though the 'action itself cannot be com- 
menced until after the conviction or commitment has been quashed (d). 
If in the case of a conviction the magistrate receives notice of action before 
the conviction is quashed, he may at his peril rely upon the validity of 
the conviction, and abstain from tendering amends ; but if he does so, and 
the conviction is quashed, the action may be commenced against him one 
calendar month after service of the notice (e). 

Of the statement of the cause of action on the face of the notice. — The 
nature of the cause of action, or of the complaint or grievance, should be 
explicitly stated on the face of the notice, so as to show whether the 
plaintiff proceeds against the magistrate for an act done by him ma- 
liciously, and without reasonable and probable cause, in the execution of 
his duty as a justice, with respect to some matter within his jurisdiction, 
within the first section of 11 & 12 Viet. c. 44, or for an act done by him 
in a matter over which he had no jurisdiction, or respecting which he had 
exceeded his jurisdiction within the second section of that statute. If 
the notice fails clearly and explicitly to point out the nature of the cause 
of action, so as to show whether it is governed by the first or the second 
section of the statute, it will be a bad notice (/). “ But the notice,” 
justly observes Abbott, C. J., ought not to be construed with great 
strictness, its object being merely to inform the defendant substantially 
of the ground of complaint, but not of the mode or manner in which the 
injury has been sustained” {g). The time and place of the doing the act 
complained of ought also to bo stated in the notice. I do not go so 
far,” observes Lord Denman, as to say that a party will always be 
strictly bound to prove the time and place which he names in his notice, 
but 1 think the words of the statute require that a time and place for the 
occurrence bo named” (h).* 

Tender of amends before action. — By 11 & 12 Viet. e. 44, s. 11, it is 


(d) Haylock v. Sparke, 22 Law, J., 
M. G. 07 ; ib. Q. B. 155. 

(<?) Ib. 67. 

(/) Taylor v. Nesjieldi 8 EU. & Bl. 
721 ; 23 Law, J., M. C. iOU. 


(g) Prickett v. Chratrex, 8 Q. B. 1020. 
Jones V. Bird, 5 B. & Aid. 844. Jacklin 
y.Fytche, 14 M. &W. 387. 

(4) Martins v. Upcher^ 3 Q. B. 668. 
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further enacted, that after notice of action has been given to a justice, 
and before the action shall be commenced, the justice to whom such 
notice shall be given may tender to the party complaining, or to his 
attorney or agent, such sum of money as he may think fit, as amends for 
the injury complained of in such notice; and if the jury at the trial shall 
be -of opinion that the plaintiff is not entitled to damages beyond the sum 
so tendered, then they shall give a verdict for the defendant, and the 
plaintiff shall not be at liberty to elect to be nonsuited. 

Whether the preliminary matters required by statute for the pro- 
tection of magistrates have been duly complied with appears to be a 
question for the decision of the judge at the trial, and not for deter- 
mination by a jury (i). 

Of the computation of the month's notice^ and of the time for tendering 
amends, — The general rule is, that when time for a particular period is 
allowed to a party to do any act, the day from which the computation is 
to be made is to be reckoned exclusively. And whenever a certain space 
of time is given to a party to do some act, which space of time is included 
between two other acts to bo done by another person, “ both the days of 
doing those acts ought,” observes Alderson, B., “ to be excluded, in order 
to insure to him the whole of that space of time.” Thus, where a month’s 
notice of action is required to be given to a justice of the peace before an 
action can bo commenced against him, and the justice is to have the 
whole of that month for tendering amends, both the day of the giving of 
the notice and the day of the tendering amends are to be excluded from 
the computation of the time ; for, wherever the act of parliament allows 
a party an intervening period of a month, within which to deliberate 
whether he will tender amends or not, unless you exclude both the 
first and the last day, you do not give him a whole month for that 
purpose (^). 

Of the statutory protection to constables^ officers^ and their assistants, from 
vexatious actions, — We have already seen that actions against constables, 
their deputies and assistants, for anything done by them by virtue of 
their offices, or in the execution of an act of parliament, must be brought 
and tried within a certain limited period in the county where the cause of 
action arose ; that notice of action must bo given ; that tender of amends 
may be made before action; that the general issue may be pleaded, and 
the act of parliament under which the constable intended to act, and the 
special matter, may be given in evidence under that plea (ante, pp. 409- 
415). Where, therefore, a constable is acting bond fide, and with an 


(i^ Parke, B., Kirhy v. Simpaon, 10 (A) Alderson, B., Young v. Higgon, 0 

Exch. 366. Arnold v. Hamel, ib. 366. M. & W. 64. 
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honest opinion that he is discharging his duty, and that he is acting at 
the time in obedience to the warrant of a magistrate, he is entitled to the 
statutory protection, although he is altogether mistakened in the proceed- 
ing he has adopted, and had in truth no warrant or authority for what he 
has done. If, for example, an officer meaning hov^ Jide to act under a 
warrant, by mistake arrests the wrong person, or seizes the goods of the 
wrong party, and so does an act which the warrant did not order him to 
do, and for which he had consequently no authority, he is, nevertheless, 
if he acted bond fde^ entitled to the benefit of the protecting clause, 
limiting the time for the bringing of an action against him for the 
trespass (/). 

Various acts of parliament clothing justices of the peace, constables, 
and officers with special powers and authorities in particular cases, limit 
the time for bringing actions against them for anything done in pur- 
suance of'Such statutes to three, or six, or twelve months, and the object 
of these statutes clearly is, as we have already seen, to protect persons 
acting illegally, but in supposed pursuance, and with a bond fide intention 
of discharging their duty, under the act of parliament (m). 

Parties to be made defendants in actions for wrongs done under colour of a 
warrant of justices — Wrongful convictions and orders made by one justice and 
acted upon by another justice, — By 11 <& 12 Viet. c. 44, s. 3, it is enacted, 
that where a conviction or order shall be made by one justice, and a 
warrant of distress or of commitment shall be granted thereon by some 
other justice of the peace, bond fide and without collusion, no action shall 
be brought against the latter by reason of any defect in such conviction 
or order, or for any want of jurisdiction in the justice who made the same ; 
but the action, if maintainable, is to be brought against the justice or 
justices who made the conviction or order. 

Liability of parties who set justices and constables in motion,— A person 
who merely lays a cause of complaint before a magistrate in a matter over 
which the magistrate has a general jurisdiction, and the magistrate 
grants a warrant, upon which the party charged is arrested, the party 
laying the complaint is not responsible for an assault and false im- 
prisonment, although the particular case be one in which the magistrate 
had ho authority to act (n). But if the proceeding is founded in malice, 
or if the complainant accompanies the constable charged with the execu- 
tion of the warrant, and points out the party to bo arrested under it, he 
may render himself liable either to an action for a malicious prosecution. 


(Z) Parton v. Wittiame, 8 B. & Aid. (m) Theobald \, CHchmore^ \ B. &Ald. 
885. Smith V. WtUahire, 5 Moore, 322 ; 229 ; ante, pp. 411, 412. 

ante, pp. 411, 412. (n) CofraU v. Morleg, 1 Q. B. 28. 
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or to an action for false imprisonment (o). If a'priTate party intervenes 
between the magistrate and the constable, and basies himself in executing 
the justice’s warrant, and the proceedings should be set aside, he may 
render himself responsible in damages for the consequences of his 
interference (jp). Where the defendant having accused the plaintiff of 
embezzlement, both parties agreed to go before a magistrate to settle the 
matter, and the defendant, addressing the magistrate, said he came to 
prefer a charge of embezzlement against the plaintiff, whereupon the 
plaintiir was ordered to go into the dock, and was detained in custody 
until the charge had been heard and dismissed, it was held that the 
defendant was not responsible for the imprisonment, which was an act 
done by the magistrate in the exercise of his authority (g). 

All persons called by a police-constable to his assistance may, as we 
have seen, whilst acting in aid of the constable, arrest and detain all such 
offenders as the constable himself is authorized to arrest and detain; but . 
if a private individual, not being called upon by a constable to aid and assist 
him in the execution of his duty, and not acting under the command and 
authority of the constable, officiously interferes and gives false information 
to the constable and wrong directions, and thereby causes a wrongful 
arrest, he is, as we have seen (ante, pp. 416, 417), responsible for the 
wrongful imprisonment brought about by his instrumentality. The same 
consequences follow if, by his officious intermeddling, he causes the goods 
of the wrong person to be seized under a distress warrant (ante, pp. 488, 
489). 

Q/* t/ie declaration of the cause of action — Venue . — We have already 
seen, that in every action against a justice of the peace the venue must bo 
laid in the county where the act complained of was committed, and that the 
same rule applies in the case of actions against constables and officers in 
respect of things done by them by virtue of their offices (r), or in execution 
of particular acts of parliament. As regards the statement of the cause of 
action, the statute 11 & 12 Yict. c. 44, s. 1, enacts, as we have seen, that 
where an action is brought against a justice of the peace for any act done 
by him in the execution of his duty as a justice, with respect to any matter 
within his jurisdiction as such justice, the declaration shall expressly 
allege that the act was dene maliciously and without reasonable and pro* 
bable cause. 

A declaration, which charges a magistrate with having maliciously, 


(o) Cohen v. Morgan^ 6 D. & B. 8. 
Barber v. BolUneon, 1 Cr. & M. 830. 
West V. Smallwood^ 3 M. ife W. 418; 
ante, chs. 11, 12. 

(p) Painter v. Liv, Qas Co, 3 Ad. & £. 


444. 

(g) Brown v. Chapman, 0 C. B. 876( 
Barber v. BolUneon, 1 Cr. A M. 330. 

(r) Btaight v. Oee^ 2 Stark. 440. 
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and without any reasonable or probable cause, convicted the plaintiff of a 
certain specified offence, and for having, under colour of that conviction, 
by his warrant caused the plaintiff to be imprisoned until the conviction 
was removed by certiorari into the Queen*s Bench, and quashed, and the 
plaintiff brought up by habeas corpus and discharged, discloses a good 
cause of action against the magistrate (s). 

Declarations against justices for trespasses ordered or authorized hy them 
in cases where they have acted without jurisdiction, or have exceeded their juris- 
diction, — The stat. 11 12 Viet. c. 44, s. 2,' enacts, as we have seen, that 

any person injured by any act done by a justice of the peace, in a matter of 
which, by law, he has not jurisdiction, or in which he shall have exceeded 
his jurisdiction, or by any act done under any conviction or order made, or 
warrant issued, by such justice in any such matter, may maintain an 
action against such justice, in the same form as he might have done before 
the passing of that statute, without making any allegation in his decla- 
ration that the act complained of was done maliciously and without rea- 
sonable and probable cause. The declaration, therefore, in these cases will 
be the same as the ordinary declaration for false imprisonment (ante, pp. 
418, 419), or wrongful seizure and conversion of chattels by or by the 
order of any private unofficial person (ante, p. 224). 

Evidence under pleas of not guilty — Not gtdlty hy statute. — We have 
already seen, that in all actions against justices of the peace for any act 
done by them in the execution of their duty as justices, with respect to 
any matter within their jurisdiction, the plaintiff must allege in his dccla-^ 
ration that the act was done maliciously and without reasonable and pro- 
bable cause; and if at the trial, upon the general issue being pleaded, the 
plaintiff fails to prove his allegation he must be nonsuited, or a verdict 
given for the defendant (ante, pp. 536, 537).^ In all actions, moreover, 
against justices of the peace for any matter done by them in the execution 
of their office, they may plead the general issue — not guilty by statute, and 
give the special matter in evidence (t) ; and the same privilege is extended 
by various statutes to constables and officers in cases of actions against 
them for things done by them by virtue of their offices. 

Evidence at the trial of actions against justices. — At the trial of any 
action brought against any justice of the peace for anything done by him 
in the execution of his office, the plaintiff must prove that the action was 
brought within the time limited in that behalf (ante, pp. 538, 539); that 
the proper notice of action (ante,pp. 539, 540) was given; that the cause 
of action was stated in such notice, and that it arose in the county or 
place laid as venue in the margin of the declaration ; or, when the plaintiff 

(j) BwUy V. Bethunt, 6 Taunt. 583. 

(/) 11 & 12 Viot c. 44, 8. 10 ; ante, pp. 409-415. 
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sues in the county conTt, 'within the district for which such court is 
holden. If the act of a magistrate is done without jurisdiction it is a 
trespass ; if within his jurisdiction^ the action rests upon the corruptness 
of motive, and to establish this the act must be shown to be malicious (t«). 

Proof of malice and of the want of reasonable and probable cause for a 
conviction j and the issue of a warrant of commitment or c?w<res«.— When the 
conviction under which the plmntifif has been imprisoned by the order of 
the convicting magistrate has been quashed, the plaintiff must prove that 
the whole proceeding, the conviction, and the ministerial acts in exe- 
cution thereof, were made and done maliciously, and without reasonable 
and probable cause (ante, pp. 536, 537). There is a wide distinction 
between an action against a prosecutor for a malicious prosecution, and an 
action against a magistrate for a malicious conviction and imprisonment 
thereunder. In the former case, proof that there was in reality no ground 
for imputing the crime to the plaintiff, shows that the prosecution was 
instituted without probable cause, and malice may be inferred from thence; 
but in an action against a magistrate for a malicious conviction, the question 
is not whether there was any actual ground for imputing the crime to the 
plaintiff, but whether, upon the hearing, there appeared to be none. The 
plaintiff must prove a want of probable cause for the conviction, which 
he can only do by proving what passed upon the hearing before the magis- 
trate when the conviction took place. The magistrate has nothing to do 
with the guilt or innocence of the offender, except as they appear from 
the evidence laid before him. The conviction must be founded on that 
evidence alone, and it is impossible to show that there was no probable 
cause for the conviction without showing what that evidence was. There 
may be a malicious prosecution without a malicious conviction, and there 
may be an unfounded conviction by the magistrate without malice (a?). 

The question as to whether the magistrate has acted in the discharge 
of his duty with bona fideSj and '^^ith reasonable and probable cause, is a 
question at the trial for the decision of the judge, and not for determina- 
tion by a jury (y). 

A justice’s warrant put in by the plaintiff is evidence for the defendant 
of an information on oath before the justice recited in the warrant. The 
recital must be considered part of the warrant, and admissible evidence for 
the defendant, when the warrant is produced against him by the plaintiff, 
for the purpose of showing on what grounds, and in relation to what 
subject-matter he was acting when he granted it; in the same manner as if 
a magistrate were to commit for a felony on his own view, the warrant 

(«) Erie, J., Taylor v. Neafield, 8 Ell. (y) Kirby v. Simpson, 28 Law, J., M. C. 
& Bl. 730. 165 ; ib. Exch. 8^0. 

(or) BurUy v. Bethune, 0 Taunt. 588. 
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Teciting that he had seen the felony committed when put in evidence 
against him, would be admissible evidence for him that he had seen the 
felony committed {z\ 

Emdence at the trial of actions against constables and officers — Proof of th£ 
injury having been done in execution of a warrant of justices,— 11 the con- 
stable proves that he did the act complained of in the execution of a 
justice's warrant, he secures, as we have seen, an indemnity from liability, 
unless it is shown that he did not act in obedience to the warrant, or that 
he exceeded his authority and did more thah the warrant authorized him 
to do, or that a demand in writing was made at his place of abode by the 
plaintiff, or his attorney or agent, in manner previously mentioned (ante, 
p. 588), of the perusal and copy of the warrant, and that the same was 
refused or neglected to be produced or shown, for the space of six days 
after demand. If the officer proves that he showed the warrant and gave 
the party demanding it an opportunity of taking a copy, then, if the action 
is brought against the officer or his assistants for anything done under the 
warrant, without making the justices who signed and sealed the warrant 
defendants, the jury are, on production and proof of the warrant at the 
trial, to give their verdict for the defendant, notwithstanding any defect of 
jurisdiction in the justices; and if the action is brought jointly against 
the justices and officer, or person acting in his aid, then, on proof of the 
warrant, the jury are to find for the const9.ble or officer, or person acting 
in his aid, notwithstanding any such defect of jurisdiction (a). 

By the common law, an officer who merely executed the warrant 
of a magistrate, was answerable for the consequences if the magis- 
trate acted without authority. One object, therefore, of the legislature 
was to relieve the officer from that inconvenience, and to provide that,* 
if he acted in obediSice to the warrant of the magistrate, he should 
be protected. That was the object of the 6th section of 24 Geo. 2, c. 44, 
which makes it necessary to demand a copy of the warrant from the 
officer before he can bo sued. If he gives that copy, although the party 
may be entitled to an action against the magistrate, yet, if he joins the 
officer in it, the production of the warrant will be a protection to the 
latter, and will entitle him to a verdict. The 6th section is, therefore, 
obviously intended to protect 4ihe officer in those cases only where the 
justice remains liable. It is necessary, in order to bring the officer 
within it, that he should act most strictly in obedience to his warrant; 
and in that, case the statute gives him an absolute protection, at what- 
ever time the suit may bo brought against him (5). 

(z) ffnylock v. Sparke, 2-2 Law, J., (6) Abbott, C. J., Parton v. WilUanut, 

M.C. 71. 3 B. & Aid. 339. 

(a) 94 Goo. 2, c. 44, s. 6. 
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Of proof of a woarant ofjnsHceB — Secondary emdence of the contents of a 
warrant . — Where the high constable of a borough, who had been served 
with a subpoena duces tecum, to produce a warrant under which he had 
made a levy, stated that he had no doubt he had deposited the warrant in 
his office; that he had searched for it a^ could not find it, and did not 
know what had become of it, and that the town>clerk had access to his 
office, and might have taken it away, it was held that secondary evidence 
might be given of the contents of the warrant (c). - 

Proof by the plaintiff of his dmand of the perusal and copy of the 
warrant . — If a plaintiff’s attorney, previous to bringing an action against 
a constable or officer for an imjprisonment or seizure of goods by a 
constable, makes out two papers in writing precisely similar, purporting 
to be demands of the perusal and copy of the warrant, and signs both for 
his client, and then delivers one to the defendant, they are both duplicate 
original sj and the one retained by the attorney may be given in evidence 
at the trial, without proving any notice to produce the one left in the 
hands of the defendant. Unless I am mistaken,” observes Lord Eldon, 
C. J., it is the usual course in actions of this sort to produce a duplicate 
original; and the same thing is done with respect to notices to quit. 
The practice of allowing duplicates of this kind to be given in evidence 
seems to be sanctioned by this principle, that the original delivered being 
in the hands of the defendant, it is in his power to contradict the 
duplicate original by producing the other if they vary ” (d). 

Proof hy the defendant of the production of the warrant — Production and 
perusal of a copy of the warrant . — Where the warrant under which the 
constable acted was lodged in the hands of the gaoler at the time the 
’’ plaintiff was taken to prison, and the constable proved that when the 
demand for the perusal of the warrant was made he produced a correct 
copy of it, telling the party making the demand that the original was in 
the hands of the gaoler, and no objection was made to the non-production 
of the original, it was held that there had been a substantial compliance 
with the requirements of the statute by the officer, so as to entitle him to 
the benefit of the statutory protection. “ The conduct of the agent of 
the plaintiff,” observes Lord Denman, C. J., was such as to lead to the 
belief that the delivery of a copy of the warrant, under the circumstances, 
was all that was required. But for this, steps might have been taken to 
procure the original ; and the plaintiff cannot therefore rely on its non- 
production to oust the constable of the protection of the statute ” (e). 

Damages recoverable in actions against justices of the peace.^^'By 11 <& 12 


(e) Femley Y. Worthington^ 1 M. & Gr. 
401. 


(<£) Jorg Y. Orchard^ 2 B. & P. 41. 

(«) Atkins Y. Kilby, 11 Ad. & £• 785. 
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Yict. c. 44, 8. 18, it is enacted, that where the plaintiff in any action 
against a justice of the peace, for anything done by him in the execution 
of his office, shall be entitled to recover, and shall prove the levying or 
payment of any penalty or money under any conviction or order as parcel 
of the damages he seeks to reco^r; dr if he prove that he was imprisoned 
under such conviction or order, and seeks to recover damages for such 
imprisonment, he shall not be entitled to recover the amount of such 
penalty or sum so levied or paid, or any sum beyond the sum of 2df. as 
damages for such imprisonment, or any costs of suit whatever, if it is 
proved that he was actually guilty of the offence of which he was 
convicted, or that he was liable by law to pay the sum he was ordered to 
pay, and (with respect to such ' imprisonment) that he had undergone 
no greater punishment than that assigned by law for the offence of 
which he was convicted, or for non-payment of the sum he was ordered 
to pay. 

If a magistrate has committed the plaintiff to prison in a case in 
which he has no jurisdiction, and the conviction is quashed (ante, p. 526), 
the magistrate is liable for all the usual and ordinary injurious conse- 
quences of a conviction and commitment, such as handcuffing, cutting off 
the hw, immersion in a bath, payment of penalties, fees, and all such 
expenses as arc reasonably necessary to enable the plaintiff to procure his 
liberty; but the magistrate is not responsible for any unnecessary or 
excessive violence on the part of the officers executing the warrant (/). 

(/) Moion y. Barker, 1 C. K. 100. And see ante, pp. 420-49i!,. as to damages 
recoverable in actions for false imprisonment. 
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SECTION 1. 

OF INJURIES FROM THE EXERCISE OF STATUTORY POWERS AND AUTHORITIES. 

Exemption of parties from personal liability in respect of things done tinder 
statuimry authority . — An action will not lie on behalf of a plaintiff who 
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has sustained injury from the execution of powers and authorities given 
by an act of parliament, those powers being exercised with judgment and 
caution (^). But if the statutoiy powers are exceeded, or the things 
authorized to be done are carelessly and negligently done, an action is 
maintainable for damages (post, s. 2). If the thing done is within the 
statute, it is clear that no compensation can be afforded for any damage 
sustained thereby, except so far as the statute itself has provided it ; and 
this is clear on the legal f^restgnptiou, that the act creating the damage 
being within the statute must be a lawful act*’ (A). Where, therefore, the 
legislature authorized a railway company to lay down a railway alongside 
a publick highway, it was held that the legislature must be presumed to 
have contemplated the possibility that the railway would be a nuisance to 
persons using the highroad, and that such persons must submit to the 
iiiconvenience for the sake of the general publick benefit of having a 
speedier and better means of conveyance than the old tumpike-road (t). 
And where a railway company was authorized to lay down a railway across 
a publick thoroughfare, and have gates across the highroad to prevent 
persons from passing along the road at the time when it would be 
dangerous by reason of trains being near at hand, it was held that a 
person who had been delayed and impeded in his journey along the high- 
road by reason of the necessary closing of the gates, had no right of action 
against the railway company for the injury he had sustained. Neither 
has the owner of an estate any right of action against a railway company 
for laying down a railway across a turnpike road close to the entrance of 
his estate under the powers of an act of parliament, by means whereof he 
is impeded and hindered in going from and returning to his house, and 
his horses are frightened and become ungovernable from the noise of the 
trains (A). 

It has been held, that if a canal company has been authorized by 
statute t(^ make and use a canal, and the canal is made in the usual 
manner, and water leaks out andT comes upon the plaintiff’s premises, 
without any negligence or breach of duty on the part of the canal company, 
the company will not be responsible in damages for the injury (/); but every 
canal company is bound to maintain and keep its canal in good order, and 
manage it so that it may not become a source of injury to the adjoining 
landowners ; and if the water can be prevented from escaping jfrom the 


(^) Ld. Truro, Zond. d Norik West, 
Rail Co, V. BradUyt 3 Mac. G. 341 ; 
6 Bail Cas. 531. Caledonian Rail, Co, y, 
Oyilvy, 2 Maoq. Sc. Ap, 246. Boulton y. 
Crmother^ 2 B. d G. 706. 

(A) Duncan v. Findlater, 6 Cl. & Fin. 


008. 

(i) Rex y. Pease, 4 B. & Ad. 42. 

(k) Caledonian Rail, Co, v. Oyilvy, 2 
Macq. Sc. Ap. 220. 

(0 WMtehouse v. Birm, Can, Co,, 27 
Law, J., Exch. 26. 
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canal, it is the duty of the company to adopt the necessary measures for 
the purpose (m). 

If the property of the plaintiff adjoining a railway has been sot on fire 
and destroyed by a spark from a locomotive engine and furnace, which 
the railway company is authorized by statute to use on their railway, the 
railway company is primd facie responsible for the damage done, for the 
acts of parliament authorizing railway companies to run locomotive steam 
furnaces through the country, do not authorize them to scatter sparks or 
lighted coals upon the adjoining land, to the injury of the proprietors 
thereof (n). 

Injuries from the negligent execution of statutory powers , — “ Powers given 
by statute,” observes Watson, B., “ are not to be used to the peril of the 
lives or limbs of the Queen's subjects. They arc to be exercised rea- 
sonably, and with due care, so as not by negligence to cause dangers to 
others.” Where, therefore, a canal company was authorized by statute to 
intersect highways with their canal, carrying the highway over the canal 
by means of bridges, it was held that they were bound to erect proper and 
suitable bridges, sufficient for all the requirements of an increasing traffic, 
and were bound to put up proper lights, fences, and guards for the 
protection of the publick ; and that if they erected a swing-bridge, tliey 
must use all due and proper precautions for the protection of the publick 
whilst the bridge was open. If such a bridge is left open by boatmen 
using the canal, and a passenger traversing the highway falls into the 
canal and is injured, the canal company will be responsible for the injury 
in an action for negligence (o). 

Where a municipal corporation was authorized by statute to lay down 
gas-pipes, and one of the workmen employed by the corporation in 
chipping the pipes in a publick thoroughfare, caused an iron chip from the 
pipe to ily into the plaintiff's face and put out his eye, it was held that 
the corporation was responsible in damages for the injury, although the 
work was a publick work done by -them in the exercise of statutory 
powers (p). 

If parties authorized by statute temporarily to close a publick high- 
way have by mistake stopped up the wrong thoroughfare, or if they have 
continued an obstruction in a publick thoroughfare beyond the time 
authorized by statute, and an adjoining householder or shopkeeper 
sustains a particular injury beyond what is sustained by the publick at 


(m) Lawrence v. OL North. Rail. Co.^ Co., 2 H. & N. 840; 27 Law, J., Ezch. 

16 Q. B. 053 ; 20 Law, J., Q. B. 208. 104. 

(n) Vaughan v. Taff Vale Rail. Co., 28 (p) Scott v. Mayor, Ac, of Manch. 2 

Law, J., Exch. 41 ; 3 H. & N. 743. H. & N. 204. 

. (o) Manley v. St. Helen's Canal A Rail. 
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large; if he loses his customers, or his trade is injured by the unauthorized 
obstruction, there is a remedy by action for damages (g'). 

Where a railway company was authorized to make an embankment for 
the carrying of their railway across a valley, through which the waste 
waters from the adjoining land flowed away, and the embankment was 
made without proper openings and culverts for the passage of the waste 
water, by reason whereof the flood water was penned back after heavy 
rains and forced upon the plaintiff *s land and injured his crops, it was 
held that the plaintiff was entitled to an action for damages. <‘It is 
contended by the defendants,” observes Patteson, J., “ that they have 
constructed their railway according to the provisions of their act of 
parliament, and that they are not liable for any consequences which may 
follow to the damage of the plaintiff ; and the question is, whether the 
company are protected by their act? Here the company might, by 
executing their works with proper caution, have avoided the injury which 
the plaintiff has sustained ; and wo think that the want of such caution is 
sufficient to sustain the action ” (r). And where a trading company was 
incorporated by statute for the purpose of manufacturing gas, and was 
authorized to make gas to light the streets of a town, it was held that 
the statute did not authorize the company to make gas so as to create a 
nuisance, and, therefore, that they were liable, notwithstanding the 
statute, to an action for damages for making gas so as to create a 
nuisance (s). 

When powers are given to gas and water companies to open trenches 
in the streets, they must take care so to exercise those powers as not by 
negligence to cause injuries to passengers. 

Duties ami responsibilitm of trustees and commissmiers — Cimiractars 
aid workmen acting in the exercise of statutory power's, — Trustees and com- 
missioners of publick works having certain publick duties to perform under 
the authority of a statute,' incur no personal responsibility for their acts if 
they act within the strict line of their duty; but if they order a thing to 
be done which is not within the scope of their authority (<), or are them- 
selves guilty of negligence or misconduct in doing that which they are 
empowered to do, they render themselves liable to an action. If an 
action is brought against contractors and workmen who are personally 
engaged in the execution of publick works, under the order or authority 


{q) Wilkes v. Hungerfard Market Oo,^ 
2 So. 462, 403 ; 2 Bing. N. C. 28l. 

(r) Lawrence v. Gt, Northern Rail, Co,, 
16 Q. B. 653, 654; 20 Law, J., Q. B. 
203. Broadbent v. Imp, Gas Co,, 26 Law, 
J., Ch. 281. Blagrave v. Waterworks Co,, 


1 H, & N. 360. Sutton v. Clarke, 0 
Taunt* 42. Grocers* Co, v. Donne, 3 Sc. 
357. 

(*) Broadbent V. Imp, Gas-Ught Co,, 26 
Law, J., Ch. 280. 

(0 Reg. V. KniglU, 8 W. R., Q. B. 204. 
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of trustees, or a publick board, and the damage of which the plaintiff 
complains is the natural result of the execution of a publick work under 
statutory authority, the action will fail ; but if the damage arises from 
the negligent execution of the work, and might have been avoided by the 
exercise of proper skill and care, the contractors and workmen will be 
personally answerable for the damage done" (m). 

Where an action was brought by the plaintiff against one of several 
trustees under a turnpike act, who" had joined in an order made by the 
trustees for cutting a drain through certain lands, whereby considerable 
damage had been done to the plaintiff’s estate, and it appeared that the 
trustees had acted in the execution of statutory powers, in the best mode 
they could, under competent advice, and in the faithful execution of the 
duties imposed upon them by the legislature, it was held that they were 
not personally responsible for the damage done (x)» 

If the act done is in itself lawful, it can only become unlawful in 
consequence of the negligent and improper manner in which it is 
executed (y). 

When commissioners entrust the execution of public works to con- 
tractors, engineers, and surveyors, who select their own workmen for the 
execution of the work, the commissioners arc not personally liable for the 
mistakes or negligence of the contractors, engineers, or workmen. Few 
commissioners know how such works should bo executed ; they ought 
not, therefore, to be answerable for an imperfect execution of them ; nor 
can it bo expected that they shall attend, day by day, to sec that proper 
precautions are taken against accidents, or get up in the night to see that 
lights are burning to warn passengers of their danger from temporary 
obstructions. If by taking their office of commissioners they have not 
undertaken the performance of these duties, with what justice can they 
be charged with the consequences of the neglect of them ? No action can 
be maintained against a man acting gratuitously for the publick, for the 
consequence of any act which he was authorized to do, and which, as far 
as he is concerned, is done with due care and attention ; and such a 
person is not answerable for the negligent execution of an order properly 
given to others” (r). 

Trustees of turnpike-roads, in whom the soil of the highway" is not 
vested, and who are not in possession' thereof (ante, p. 152), are not 
personally responsible for the negligence of contractors and others em- 

(ti) Jones y. Bird, 5 B. & Aid. 837. Governor, dc,, of Cast Plate, v. Meredith, 

\x) Sutton V. Clarke, 0 Taunt. 42. 4 T. 11. 700. 

Grocers* Co. v. Donne, 3 Sc. 357 ; 3 Bing. ( 2 ) Best, C. J., Hallv, Smith, 9 Moore. 
N. C. 34. 235, 238; ante, pp. 258, 259. 

(y) Boulton v. Crowther, 2 B. & G. 700. 
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ployed by £hem in the repair of the roads, unless they personally interfere 
in the management of the works (a). Where certain trustees of a public 
road were empowered by act of parliament to place lamps along the road, 
and to make contracts for the cleansing of the road, and to take a night- 
toll for the purpose of enabling them to light and watch it, and certain 
labourers employed in cleaning the road left some scrapings in round 
heaps at the side of the road which became hard, and no lights being 
placed to light the road, the plaintiff stumbled oyer one of these heaps 
and was injured, it was held that the trustees were not personally 
responsible for the injury (ft). 

But if trustees and commissioners of publick works, acting within 
their jurisdiction, and exercising powers given them by act of parliament, 
act wantonly and oppressively, and do unnecessary iiijuiy to individuals, 
they are personally responsible in damages to the parties injured. Thus, 
where an action was brought against certain commissioners of pavements 
for so raising a pavement as to obstruct the plaintiff’s doors and windows, 
and it appeared that the commissioners were acting in the exercise of 
statutory powers, but that proper advice had not been taken, and the 
works were improperly executed,* and the injury done to the plaintiff 
might have been readily avoided by laying down the pavement in a proper 
manner, it was held that the commissioners were personally responsible 
in damages for the nuisance they had unnecessarily and wantonly 
created (c). 

Publick commissioners and trustees who continue in the actual occupa- 
tion of publick works constructed and maintained for the use of the 
publick, and in receipt of the tolls levied for the use thereof, are bound, 
as we have seen, to maintain and manage their property so that it may 
not become a source of danger to those who are invited to use it (d). 
But if they have demised the property to a lessee, who is infthe actual 
use and occupation of it, and in receipt of the tolls, it is not then the 
duty of the commissioners or trustees to maintain the works in a safe and 
secure state, unless the particular statute under which they act imposes 
that duty upon them (e). 

The liability of trustees and commissioners acting in the execution of 
statutory powers will, to a great extent, depend upon the provisions of 
the special act of parliament froni whence they derive their authority, and 
the nature of the duties imposed upon them by statute ; and although 

(a) v. Mean, 1 M. & R. 187, J., Exch. 821 ; 3 H. & N. 164 ; ante, pp. 

Duncan v. Findlaier, 6 Cl. & Fin. 894. 81, 02. 

(ft) Harm v. Bakery 4 M. & S. 20. (e) Walker v. GoCy 3 H. & N. 806 ; 27 

(c) Leader y, Moxon, 2 W. Bl. 020 ; 3 Law, J., Exch. 427; ante, pp. 76-77, 

Wils. 461. 106-108. 

(d) Oihhi V. Trust, Liv, Docks, 27 Law, 
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the soil of a harbour may be rested iu them for publick purposes, yet 
if the care and superintendence of it is placed in a harbour-master, and 
the duty of directing the arrangement of the shipping, and of cleansing 
the harbour and keeping it free from obstructions, is imposed by statute 
upon the harbour-master, and not upon the trustees, an action will not 
lie against them personally or collectively for damages for obstruc- 
tions (/). 

Statutory Uability of trustees and commissioners cmd publick hoards under 
particular acts of parliament^ in respect of publick Junds, or monies which they 
are authorized to collect by rates . — By the Publick Health Act, the 
Towns Improvement Act, and various local statutes for effecting local 
improvements, provision is made for the election by the ratepayers of 
trustees, commissioners, or local boards, for the purpose of carrying the 
provisions of the several statutes into effect, for the levying of rates for 
the purpose of defraying expenses incurred by the trustees, commissioners, 
or local board in executing the works authorized to be done, and for 
making compensation out of the rates, or the publick monies, to parties 
who have been damnified by the exercise of the statutory powers. 

These local boards,” observes Lord Campl)ell, are very peculiar bodies, 
the creatures of statute, to whom veiy extraordinary powers are given, 
and who may, therefore, reasonably be made liable to extraordinary 
liabilities, which must be determined by a true interpretation of the 
statute by which they are created.” The result of the interpretation that 
has been put upon many of these local statutes, generally containing 
similar clauses and provisions, is, that if work injurious to an individual 
be done by an agent of the board by order of the board, whether that 
agent bo a contractor exercising an independent employment, and 
selecting his own servants to do the work, or whether it be done by the 
immediatAervants of the board, the board is responsible for any damage 
that may be sustained, whether it be the necessary result of the doing of 
the work, or whether it be caused by the negligence of the workmen 
employed upon the task. If the jury find that the work was ordered 
and done hand fde in the execution of the act, then the agent is not under 
the statute personally liable, nor are the members of the board in- 
dividually liable ; but the action must be brought against the board, and 
the damages recovered will have to be paid out of the rates, and will 
ultimately fall upon the ratepayers.” It is said,” observes Lord 
Campbell, that if such a payment can be made out of the rates by the 
board, it is a great hardship on the ratepayers to be made to pay for the 
blunders or negligence of the board. That objection, however, seems to 


(/) Metcalfe v. Hetheriiiglon, 11 £xch. 257; 24 Law, J., £xch. 818. 
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be met by the consideration that the members of the board are elected by 
the ratepayers, and are, therefore, their representatives ; and there would 
be greater injustice, perhaps, if it were held that persons injured by the 
negligence or wrongful acts of the board had no remedy ''(g)- 

Where, therefore, certain commissioners for the improvement of a 
town, acting under the powers of the Publick Health Act (11 & 12 Viet, 
c. 08), made a new sewer communicating with the plaintiff’s drain, and 
neglected to take proper precautions to prevent the plaintiff’s premises 
from being flooded by stoim waters, and by inundations from an adjoining 
river, which communicated with the new sewer, it was held that the 
plaintiff was entitled to maintain an action against the clerk of the com- 
missioners, for the recovery of all the damage he had sustained by reason 
of the negligence of the commissioners, and that these damages were to 
be paid out of the rates levied under the act (A). 

When an act of parliament authorizes certain specified things to be 
done, and directs a publick fund to be raised and applied towards the 
accomplishment of them, and the thing done is not within the statute, from 
the party doing it having exceeded the powers conferred on him, the 
piiblick fund directed to be rais^ by the statute is not then liable to 
make good this private error or misconduct” (i). 

Uffect of clauses in particular statutes exonerating parties from all per-- 
sonal liability in respect of things done in the bond fide execution of the statute, 
— By the Local Board of Health Act (11 & 12 Viet. c. 63, s. 140), and 
the act for consolidating the Metropolitan Commissioners of Sewers (11 
& 12 Viet. G. 112, s. 128), and other statutes, it is expressly provided 
that no matter or thing done by the Local Board of Health or the Com- 
missioners of Sewers, or other commissioners or trustees named in these 
statutes, or by any clerk or officer, &c. or person acting under their direc- 
tion, shall, if the matter or thing were done bond fide for thc^urpose of 
executing the act, subject them personally to any action or liability what- 
ever. The effect of clauses of this sort is to absolve from liability to an 
action persons who, acting under the direction of the commissioners, or 
board, do some matter or thing bond fide which, but for that clause, would 
subject them to an action. The object of the legislature seems to be, not 
to leave a complaining party remediless, but to oblige him to bring his 
action against the commissioners as a body in the name of their clerk; in 
which case the liability would not be personal, and any damages that 
might be recovered would be payable out of the funds at the disposal of 


(^) Southampt, itc. Bridge Co. v. Local 27 Law, J., Exch. 357. AUen v. Hay* 
Board, Southampt., 8 £U. & Bl. 812; 28 ward, 7 Q. B. 060. 

Law, J., Q. B. 41. (») Duncan v. Findlater, 6 Cl. & Fin. 

(A) Buck V. WiUiatM, 3 H. & N. 308 ; 008. 
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the board or the commissioners. Where, therefore, ce^ih contractors, 
acting under the directions of the Metropolitan Commissioners of Sewers, 
altered a sewer communicating with the plaintiffs drain, and thereby 
caused a nuisance to the plaintiff, for which he brought an action against 
the contractors, and the juryt in answer to a qilestion left them by the 
judge, found that the contractors had, in making the sewer, acted bond 
under the orders and directions of the commissioners^ it was held that 
the contractors were absolved from all personal liability for the nuisance. 
“ The object of the legislature,** observes Wightman, J.*, seems to have 
been in such a case not to leave the complaining party remediless, but to 
oblige him to bring his action against the commissioners as a body in the 
name of their clerk, in which case the liability would not be personal ; and 
any damages that might be recovered, would be payable out of funds at 
their disposal under the provisions of the 125th section, which provides 
for the payment of the damages and costs recovered against the clerk in 
any such action (^). Here there was no evidence of any negligence on 
the part of the contractors, the sewer having been properly constructed by 
them under the orders of the commissioners, and the nuisance to the 
plaintiff being the natural and necessary result of the making of the 
sewer. ^ 

Responsibility of parties for negligence in the execution of an act of parlia^ 
mentj notwithstanding the existence of a protecting clause exempting them fievn 
personal liability in respect of things done in the bond Jide execution of the statute. 
— Although by various local statutes, authorizing the execution of pub- 
lick works under the authority of commissioners or of a board, it is enacted, 
that no matter or thing done by any officer or person acting under the 
direction of the commissioners or the board shall, if the matter or thing 
were done bond fide for the purpose of executing the act, subject him per- 
sonally to fny action ; yet this does not exempt the party so acting from 
personal liability, if he has been guilty of negligence in the bond fide 
execution of a work directed by the statute to be executed, and this negli- 
gence has caused injury to another. Where there is no negligence, a 
party doing the act in obedience to the commissioners or the board would 
be properly absolved, and the board would have to make compensation ; 
but if he is guilty of negligence in doing the act, and damage ensues, ho 
is personally liable for the consequences (Z). 

Injuries from the non-repair of authorized publidk works, — When the 
authorized works have been constructed, the parties 9 ](^thed with the pos- 
session of them are bound to maintain them in a proper state of security; 


(A) Ward v. 26 Law, J., Q. B. 142; (/) Arihy v. Coleman^ 6 W. B., Q. B., 

7 Eli. Bl. 430; post, s. 2. 35 ; 80 Law, T. B. 101. 
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ftnd if they are nnable to do so from want of funds, or from causes orer 
which they have no control, it is their duty to close the works to the 
pnblick, or give notice of their dangerous condition ; for if they inrite or 
encourage persons to use them, with knowledge that they will incur peril 
in so doing, and injuries are sustained fromHhe dangerous condition of the 
property, they will be answerable in damages for neglect of duty {m). 
Seizure and detention of goods by ouatom-houee officers acting in the execfu- 
tion of statutory ^powers. — Revenue officers, aqting under an authority given 
them by statute to examine goods and merchandize, in order to ascertain 
the amount of duty payable upon them, or whether they are goods that 
may lawfully be imported, are not liable to*w action for the seizure or the 
unlawful detention of the goods, unless the goods are taken and kept an 
unreasonable time, and there has been a clear abuse of authority on the 
part of the officers. If they, fairly and honestly believing that goods are 
liable to seizure, take and detain them, and the decision of the matter is 
referred to the proper authorities, they are not responsible for the detention 
of the property, although it may turn out that their judgment in the matter 
was erroneous, and that the goods ought to have been examined and 
passed (n). By 8 9 Viet. c. 87, s. 116, it is enacted, that if any infor- 

mation or suit shall be commenced or brought to trial on account of the 
seizure of any vessel, boat, or goods, A., as forfeited by any act relating 
to the customs, wherein a venlict shall be found for the claimant, and it 
shall appear to the judge or court, before whom the same shall have been 
tried, that there was a probable cause of seizure, such judge or court shall 
certify on the record that there was such probable cause, and in such case 
the person making the seizure shall not be liable to an action on account 
of such seizure. 


SECTION II. 


OF ACTIONS AGAINST TRUSTEES, COMMISSIONERS, LOCAL BOARDS, AND PRIVATE 
PERSONS, FOR WRONGS DONE BY THEM IN THE EXERCISE OF STATUTORY 

POWERS. 

Of protecting clgpses in statutes in favour of persons engaged in carrying 
such statutes into effect. — Acts of parliament authorizing particular things 

(m) Oibhs Y. Tniit. Liv. Docb, 3 H. & H. A; N. 840 ; ante, pp. 80-83. 

N. 177 ; 27 Law, J., Exch. 321. Manley (n) Jacobtohn y. Blake, 7 Sc. N. R. 

V. St, MeUn*$ Cam, Ob., ib. Exch. 130 ; 2 784 ; 18 Law, J., G. P. 80. 
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to be done bj private individoalsi generally contain a clause for the 
protection of persons acting in the execution of the act, whereby it is 
enacted that all actions to be commenced against any person for anything 
done in pursuance of the act shall be laid and tried in the county where 
the fact was committed, and shall be commenced within a certain limited 
period after the fact committed, and not otherwise ; and notice in writing 
of such action, and of the cause thereof, shall be given to the defendant 
one calendar month at least before the commencement of the action; and 
that no plaintiff shall recover damages in any such action if tender of 
sufficient amends shall have been made before such action brought, or if 
a sufficient sum of money shall be paid into court by or on behalf of the 
defendant after action brought (ante, pp. 409-415). 

Of the linuUition of actions in respect of things done under local and 
personal statutes, — By 5 & 6 Yict. c. 97, s. 5, it is enacted, that the period 
within which any action may be brought for anything done under the 
authority or in pursuance of any local and personal acts (o), shall be two 
years, or in case of continuing damage, then the action must be brought 
within one year after such damage shall have ceased, and so much of any 
enactment as appoints any other period of limitation is repealed. 

Wlien it is said that a man does a thing in pursuance of an act of 
parliament, it is not meant, as ^ have seen, that he docs it in strict 
accordance with the provisions of the statute, nor is it necessary to prove 
that he knew of the existence of the act, or that he was intending to act 
in executfon of it at the time he did the thing complained of, for a man 
may be acting pursuant to a statute without knowing it (p). 

Of the accrual of the cause of action and commencement of the period of 
limitation, — Where the defendant, who was a surveyor of highways, dug 
into the plaintiff’s soil, threw down fences, and erected a wall, and the 
Highway Act (13 Geo. 3, c. 78, s. 81) required the action to be brought 

within three months after the fact committed, and not afterwards;” and 
no action was brought within the three months, and after that period 
expired the surveyor raised the wall and finished it; it was held that the 
raising of the wall was not a fresh fact committed witliin the meaning of 
the statute, and would not extend the period of limitation beyond the 
three months (g). But when the cause of injury was a digging in the 
soil of a street, and the excavation at first produced no injury to the 
plaintiff, but some months after it had been made it weakened the 
foundations of the wall of the plaintiff’s house, and (paused it to fall, it 
was held that the falling of the wall of the house constituted the cause of 

(o) Cock V. Gent^ 13 Law, J., Ez. 24. (q) Wordsworth v. Harley^ 1 B. 4b Ad. 

(p) Read v. CokeTt 22 Law, J., G. P. 891. 
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Ration; that no action was mamtamahle for the digging in the street 
until injury to the phtinjiff resulted therefrom, and, therefore, that the 
time of limitation ran from the falling of the wall, and not from the time 
of the making the excavation (r). A continuing excavation of this sort 
has been said to be a continuing nuisance, constituting a continuing cause 
of action so long as it is permitted to exist (s). 

Of notice of action, — The .words in clauses of acts of parliament 
requiring notice of action to be given ^^Mn respect of anything done in 
pursuance of the act, or in execution of the powers thereof, apply to all 
cases where the parties are intending to act upon powers given by the 
statute, and not merely using it as a cloak for their own private 
purposes ** (t). Those words do not mean acts done in strict pursuance of 
the act, because in such a case a party would be acting legally, and would 
not require protection. They mean, that a party to be entitled to the 
protection, must bond fide and really believe himself to be authorized by 
the act (tt). Though he may erroneously exceed the powers the act gives, 
or inadequately discharge the duties imposed upon him, yet if he acts 
bond fide in order to execute such powers or to discharge such duties, he is 
to be considered as looting in pursuance of the act, and is entitled to the 
protection conferr^ upon persons so acting (a?). Whenever, indeed, any 
action is brought, against any one anything done by the order, 
direction, or authority of a person authorized to act in the matter, under 
the provisions of a publick or a private act of parliament, it will generally 
bo found necessary to give notice of action. It must be given in cases of 
nonfeazance, where the party having undertaken to act in pursuance of 
some statute has failed to do what he ought to have done ; as in cases of 
misfeazance, where he has acted negligently or wrongfully in the execution 
of the act (y). 

Notice of action is required only where the action is brought for a 
tort.or a quasi tort, and not for a breach of a specific contract {z). 

Notice of action to ^ conipaniee and traditig corporations and their 
officers,— right to notice of action has been extended by numerous 
acts of parliament to all sorts of trading corporations, joint-stock 
companies, and associations called into existence by statute for a variety 


(r) BoherU v. Bead, 10 East. 217. 
Bonomi y. Backhouse, ante, pp. 0, 431. 

.. (a) Holroyd, J., Howell y* Xottng, 5 B. 
is 0. 268. QUlon w Boddingkm, ^ B. & 
M. 104. 

(I) Oakley v. Kensingioti,^ Can, Co,, 5 

B. & Ad. 139. Beechjf v. Sides, 0 B. d; 

C. 809. * 

(u) Hughes v. Suekland, 15 M. St W. 
953. Q(Sg v. WiUs. Canal Co., 8 M. & 


8,580; ante, p. 411. 

(.r) Smith v. Wiltshire, 2 B. St B, 620. 
Smith V. Shaw, 10 B. & C. 284. 

(g) Joule V. Taylor, 7 Exch. 58 ; ante, 
pp. 400-416. 

(z) Wightman, J., Davis v. Curling, 8 
Q. B. 298. Fletcher y. Greenwell, 4 Dowl. 
P. C. 166. Davies v. Mayor, dc, of Swan- 
sea, 22 Law, J., Exdh. 297. 
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of local and private purpose and pfuposes of ^ain, so tliat whenever an 
action of tort is brought against a , company, or association which is 
incorporated, or regulated hj ntatu^, or derives its powers from some 
special act of parliament, or against the officers of any such company or 
association, it will, in general, be necessaiy to give notice of action. This 
will be found to be the case in actions against many of the gas companies 
or thrir officers for things done by them under the powers or in pursuance 
of their several acts of incorporation^ also againi^ certain railway 
companies (a) when- there has been an omission of some duty imposed 
upon the company by the act, such as the non-repair of fences, or the 
charging or levying excessive tolls under the powers of their act of 
incorporation (5) ; but when the action is brought against them for a 
breach of their duty as common carriers, no notice of action is 
requisite (c). 

Neither the Lands’ Clauses Act nor the Companies’ Clauses Consoli- 
dation Act contain^ any section requiring notice of action to be given to 
companies in respect of things 'done by them under the authority of those 
statutes ; but s. 141 of the Companies’ Clausds Act (8 Yiet. ci 16), and 
8. 135 of the Lands’ Clauses Consolidation Act, (8 Viet. c. 18), entitle 
the company to a verdict, if before action they tender sufficient aini^nds. 

Notice of action to toll and k^^llectors and^revenwhofficera. — Notice of 
action also is required to bo given in respect of things done by toll- 
collectors on turnpike-roads acting in pursuance of the General Turnpike 
Act, or certain special acts of parliament authorizing the collection of 
toll (d), or by revenue-officers (e), tax-collectors (/), or commissioners 
and other persons acting in the execution of the several acts relating to 
the land-tax ( g). If the officer has reasonable grounds for thinking that 
his duty required him to do the injurious act complained of, he is entitled 
to notice of action (h). If a toll or tax, though not legally payable, is 
demanded bond fide by a collector, who intends to act right, and has fair^ 
and reasonable grounds for believing that he has a right to demand the . 
money, the collector is entitled to the statutory protection, and must have 
notice of action (f). But if a revenue-officer, toll or tax-collector, impro- 
perly, and without colour of right, extorts money by virtue of bis office^ 
and in plain and manifest abuse of the statute under which he acts, he 


(a) Carjme v. Land, d Bright, Bail, Co,, 
6 Q- B. 747. 

(i) Kent V. Ot. Weatem Bail. Co, 3 
C. B. 726. 

(c) Balmer v. Grand June. Bail. Co,^ 4 
M. W. 766. GoTton v. G%. West. Bail. 
Co., 7 W. R. Ex. 478 ; 83 Law, T. R. 
2i0. 


(d) Waterhouse v. Ke%%, 4 B. & C. 200. 
(if), Qfi^wgi!/ v. Hurd, 4 T. R, 668. .. 

(/) 43 Geo. 8, c. 09, s. 70. 

(g) 6 A; 6 Wm. 4, c. 20, s. 19. Thomaa 
V. Williams, 13 Law, J., Exch. 87, 

(A) Daniel v. Wilson, 6 T. R. 1. 

(t) Waterhouse v. Keen, 4 B. & C. 
211 . 


o o 
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will then lose the statutory protectioui and will not be entitled to any 
notice of action. If he makes an improper seizure of goods, and Hien 
takes money as a bribe to deliver them up again, there is no statutory 
protection (I*). If he makes a wholly unauthorized charge, and is guiliy 
of manifest extortion under a threat of legal proceedings, or the pressure 
of a distress (Z), he cannot shelter himself under the proyisions of the 
statute. 

Notice of action against officers local boards of health. — A contractor 
who contracts with a local board of health for the digging of drains and 
wells and making excavations, is a person acting under the direction of 
the board within 11 <& 12 Viet. c. 63, s. 139, and is entitled to notice of 
action for digging a hole in a publick thoroughfare, and leaving it un- 
guarded and without a light, although the board might not be liable for 
the contractor’s act (m). 

Notice of action against sut'vegors of highways and persons acting in 
execution of the highway acts. — The Highway Act, 5 A 6 Wm. 4, c. 50, 
s. 109, requires notice of action to be given for anything done in pur- 
suance of the act. Where, therefenre, a surveyor of highways left an 
obstruction of gravel and sand in a highway, and had notice to remove it, 
and failed so to do, it was held that he was entitled to notice of action (n). 
And where a highway board, with theii4||hreyor, trespassed upon private 
grounds, and broke down a private gate in the assertion of a supposed 
right of way which had no existence, it was held that they were entitled 
to notice of action. The defendants,” observes Lord Denman, “ might 
believe that they woro^acting in execution of the power to remove ob- 
structions in publick roads without coming to a very irrational conclusion. 
l%e argument against it is, indeed, founded on a specific clause, which 
prescribes a different course of proceeding to this end, but we are not 
prepared to hold that officers of this description are bound to argue on a 
comparison of clauses in a long act, and to decide correctly” (o). 

> A person acting as surveyor under an appointment in fact, though In- 
formal and illegal, is, nevertheless, entitled to notice of action if he was 
acting in what he did in the. bond belief that ho had been properly 
appointed (p).. 

Of tender ef amends before a0ion. — The statutes requiring notice of 
action to bo given further provide, as we have seen, that the action shall 
not be maintaiiable, and that the jury shall give a verdict for the defend- 
ant, if there has been a^tender of sufficient amends before action (ante, 

(If) Irving v. WOson, 4 T. R. 486, (») Davis v. CutUng^ 8 Q. B. 292. 

(1) Umphelbg v. McLean, 1 B. & Aid. 42. (o) NMiA v. Hopper, 9 Q. B. 1014. 

. (w) Newton v. ElUs, 5 £11. SB Bl. 118; (p) Hughes v. BueMandf 10 M. Ss W. 

24Law,J.,Q. B.337. 388. 
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pp. 410, 415). This is the case with the Lands’ Clauses Consolidation 
Act (8 & 9 Viet. c. 18, s. 185); the Bailwaj Clauses Act (8 & 9 Viet, 
c. 30, s. 189); the Waterworks’ Clauses Act (10 & 11 Yict. c. 17, s. 84); 
the Harbours, Docks, and Piers’ Clauses Act (10 & 11 Viet. c. 27, 
8 . 91); the Towns’ Improyement Clauses Act (10 & 11 Viet* c. 34, 
s.^09); the Commissioners’ Clauses Act (10 & 11 Viet. c. 16, s. 103); 
the Markets and Fairs’ Clauses Act (10 & 11 Viet. c. 14, s. 51) ; the 
Town Police Clauses Act (10 <& 11 Vi<jit. c. 89, s. 72), and the Cemeteries’ 
Clauses Act (10 & 11 Viet. c. 65j s. 61). " ^ 

Parties to be made dafendants^^A}! parties who have been guilty of 
negligence or misconduct in the execution of publick works under the 
authority of an act of parliament, or haye exceeded the powers entrusted to 
them ( 9 ), are, as we haye seen, liable to be sued by the party injured 
(anto, pp. 551-558); but if the injury of which the plaintiff complains is 
the natural and necessary result of the execution of the authorized act, 
the liability will be regulated and goyerned by the statute. Where an 
action was brought against a municipal corporation for an injury to the 
plaintiff’s eye, by reason of the negligence of a seryant of the corporation, 
who had been emplpyed by them to chip a gas-pipe, and the corporation 
pleaded that the injury was done in the execution of their Local Improve- 
ment Act, and without any ne|llct or mismanagement of the defendants 
otherwise than by their workman, and that the workman employed by 
them was well skilled and qualified, it'^was held that the plea was no 
answer to the action (r). 

Section 138 of the Publick Health Act, 1848 (11 & 12 Viet. c. 63), 
provides that the local board of health of any non-corporate district may 
be sued in the name of the clerk for the time being concerning any 
matter or thing whatsoever relating to any matter done by them under the 
provisions of the act, and that the clerk shall be reimbursed out of the 
general district rate all costs and damages. By s. 144 full compensation 
is to be made out of the general or special district rates to all persons 
sustaining damage by reason of the exercise of any of the powers of the 
act, which damage may be settled by arbitration in case of dispute, or bo 
recovered in a summa^ way before justices if the sum claimed does not 
exceed 20f. And by s. 140 it is eniicted, that no matter or thing done 
by any member of the local board, or by the officer of health, clerk, 
surveyor, inspector of nuisances, or other officer or pei^lb whomsoever, 
acting under the direction of the local board, shall, if the matter or thing 


(9) JRtg, V. Knight, 8 W. B. 293. 

(r) Scott V. Magor, ic* of Manchetter, 1 H. & N. 59 ; 2 H. & N. 204. 
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were done h<m& fide for tbe purpose of executing the act, subject them, or 
any of them, personally to any action, liability, claim, or demand whatso- 
ever, and that any expense incurred by such local board, member, officer 
of health, clerk, surveyor, inspector of nuisances, or other officer or person 
acting as last aforesaid, shall be borne and repaid out of the general 
district rates levied under the authority of the act. 

Where publick health acts, or local acts for the improvement of 
towns, and the authoAzation of publick works to be effected through the 
medium of trustees or commissioners^ or a board, enact that the trustees 
or the commissioners, or the boards shall and may be sued in the name 
of their clerk, it is generally meant that they must so sue and be sued ; 
so that an action for a wrong done in the execution of the act cannot be 
brought against individual commissioners or trustees, or Individual 
members of the board. In some cases these statutes require the action 
to bo brought against the clerk (s); in others they require the action to 
be brought against the board in its statutory name, as a quasi-corporate 
body (t). If it is sued in a wrong corporate name, the misnomer must be 
pleaded in abatement. 

Contractors and workmen executing public works under the direction, 
and by the orders of a local board acting in the exercise of statutory 
powers, are responsible in dainages to pAies who have been injured by 
reason of the negligent execution of the works intrusted to them to 
execute, although the statute enacts that parties shall hot be personally 
liable for anything done by them in the bond fide execution of the 
statute (t(). 

Plea^rMfs — Plea of not guilty — Bepedl of cUmses in local and personal 
acts enabling parties to plead the general issuer and give the special matter in 
evidence . — The statute 5 & 6 Viet. c. 97, s. 3, repeals so much of any 
clause or provision in any publick local and personal act, or local and 
personal act, or in any act of a local and personal nature, as enables any 
party to plead the general issue only, and to give any special matter in 
evidence. The plea of not guilty by statute, therefore, is not available 
for railway companies, gas companies, trading corporations, local com-, 
missioners, or their subordinates, or any persons acting in the execution 
of local acts for the improvement, lighting, and paving of towns, unless 
there is some special enactment in that behalf overriding th's provisions of 
the last-namedStatute. Whenever, therefore, the defmee of the want of 

(#) Aden V. Hayward^ 7 Q. B. 073. Board of SouthampU 8 EU. & Bl. 814; 
Buck V. WiUiaMM, 3 H. & N. 808. ante, pp. 555, 556. 

(t) Bouihampt, Ac. Bridge Co, v. Local (u) Arthy v. Coleman, ante, p. 557. 
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notice of action is founded on the provisions of a local and persond act, it 
must be specially pleaded, and cannot be given in evidence under the plea 
of not guilty by statute («). Thus, a railway company, whose local and 
personal act requires notice of action to be given to the company, must 
plead the want of such notice specially (^); and persons who claim to 
have acted under local acts for paving, lighting, watching, or cleansing 
towns (z), or. any of the local and. personal acts requiring notice of action to 
be given, must plead specially the want of such notice. If npon the face 
of the declaration of the cause of action there is nothing to show that the 
action is brought in respect of something done, or omitted to be done, in 
pursuance of the statute, the plea must contain an averment to that 
effect, and show on the record that the action is brought for some matter 
or cause of action in respect of which notice of action ought to have been 
given. If it fails to do this, and the matter does not appear upon the 
record, the plea will be bad after verdict (a). 

Of pleaa of tender of amends before action, — It is not necessary for a 
party who pleads a tender of amends before action^ to pay the money into 
court, as the tender is not a tender of any debt, but is a matter collateral 
to the defence. If the plaintiff chooses to renounce the tender, and 
prefers the chance of what he may gain by verdict, ho has no claim 
to the amount tendered, aneWf the verdict goes against him he gets 
nothing (5). 

Of payment of money into court after action, — The statutes for the pro- 
tection of persons who have made a mistake in the exercise of a sta- 
tutable authority, honestly believing that they were justified by it, 
further enable such persons as we have seen, if they have neglected to 
tender amends before action,. to offer compensation for the wrong they 
have unintentionally committed by the payment of money into court, and 
they enact that the defendant is to be entitled to a verdict if he has paid 
into court a sum which a jury may think an adequate compensation for 
the wrong suffered (ante, p. 415). 

Pleas justifying the doing of the act complained of under the powers and 
with the authority of ari act of parliament, the defence relied upon 
is that the 'act complained of was done under the authority of an act of 
parliament, the defendant must justify under the act, unless the matter 
of justificati A is authorized to be given in evidence under a plea of not 
guilty. When the defendant justifies under the statufi|, he may plead 
generally that the several acts, matters, and things of which the plaintiff 

(jr) Davey v. Wame^ 14 M, 4? W, 208. (a) Garfon V. Gt, West, Hail, Co,^ 7 

(y) Edwards v. Gt, Western Hail, Co,f W. R. Ex. C. 478 ; 85 Law, T. B. 340. 

11 G. B. 650. (5) Jones v. Oooday, 0 M. & W. 744. 

(z) Law V. Eodd^ 17 Law, J., M. C. 05. 
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complainB, were lawfully done by the defendant in exerciae, and by 
virtue of the powers and authorities given for that purpose to the defend- 
ant by an act of parliament made, &g., intituled, (c). 

Evidence at the trial — Proof of notice of ooiwn.— When the statute 
requiring notice of action to be given specially directs that no evidence 
shall be given of anything not included in the notice, the plaintiff must 
prove the giving of notice, in order to lay a foundation for the other 
evidence (d). 


SECTION HI. 

OF SUMMARY PR0CERDIN08 FOR THE RECOVERY OF COMPENSATION FOR 
STATUTORY DAMAGE UNDER PARTICULAR ACTS OF PARLIAMENT. 

Of Statutory compensations to owners and occupiers of land who have sue- 
tained injury^ or whose land has been injuriously affected by the execution of 
works authorized to be done by statute^'^TShc statute 8 & 9 Viet. c. 18, 
commonly called the Lands' Clauses Consolidation Act, 1845, consolidates 
into one act certain provisions to be thereafter incorporated into acts of 
parliament, relative to the acquisition of lands required for undertakings 
or works of a public nature, and to the compensation to be made to the 
owners or occupiers of or parties interested in such lands, for any damage 
that may be sustained by them by reason pf the execution of the works 
authorized by statute. If the claim for compensation by such persons is 
under 50/., it is to be settled (s. 22) by two justices ; if it exceeds 50/., 
the claimant may elect (s. 28) to have it settled by arbitration, or by the 
verdict of a jury (ss. 24-49). The General Compensation Clause (s. 68) 
provides, that if any party shall be entitled to compensation in respect of 
any lands, or of any interest therein, which shall have been taken for, or 
injuriously affected by the execution of the works, and for which satisfac- 
tion has not been made, and the compensation claimed exceeds 50/., such 
party may have the same settled by arbitration or the verdRt of a juiyt 
as he shall th\nh fit. And if lands required or taken for the purposes of 
the undertaking, or injuriously affected thereby, are in the possession of a 
person having no greater interest therein than that of a tenant from year 

{e) Beaver v. Mayor of Manchester, 8 Q. B. 061. 

£11. & £1. 44; 26 Law, J., Q. B. 311. {d) Johnson v. Lord, 1 M. & M. 444; 

Watkins v. Ot, Northern RaiU Co,, 16 ante, pp. 544-548. 
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to year, and such person be required to give up possession of the vhole 
or of part of such lands before the expiration of his interest therein, 
the amount of oompensation is, if the parties differ, to* be settled 
(s. 121) by two justices. The general words of the G8tb section 
of the statute, therefore, are restricted by s. 121, so that the proceed- 
ing in oases falling within the latter section must be in the mode there 
prescribed (e). 

By another statute (8 & 9 Viet. c. 20), commonly called the Bailway 
Clauses Consolidation Act, consolidating into one act sundry provisions 
to be introduced into acts of parliament thereafter passed, authorizing 
the construction of railways, it is provided (s. 6), that in exercising the 
power given to the company to construct a railway, the company shall 
make to the owners and occupiers of, and all other parties interested in, 
any lands taken or used for the purposes of a railway, or injuriously 
affected by the construction thereof, full compensation for the value of 
the lands so taken or used, and for all damage sustained by such owners, 
occupiers, and other parties, by reason of the exercise as regards such 
lands of the powers vested in the company, the amount of compensation 
to be ascertained and determined in the manner provided by the Lands* 
Clauses Consolidation Act. 

T^he statutory remedy provided by these acts of parliament is sub- 
stituted in lieu of the ordinary remedy by way of action, so that parties 
aggrieved by anything done jn the exercise of the powers granted by the 
statute must follow the statutory remedy, and cannot resort to an action 
for damages (/). The fact of the claimant being entitled to the com- 
pensation he seeks is a condition precedent to his right to avail himself 
of the machinery provided by s. 68 of the Lands’ Clauses Consolid- 
ation Act. If, therefore, the claimant has no title to compensation, 
the whole proceedings before the arbitrator or a jury are coram non 
judice. 

Injuries establishing a right to the statutory compensation , — Compensation 
under these statutes can, in general, only be recovered in those cases 
where, except for the act of parliament, an action for damages would be 
maintainable. Where, therefore, the New Biver Company, in the exercise 
of its statutory powers, constructed some underground works which drew 
off the water ^rom the plaintiff’s well, it was held that the plaintiff was 
EOt entitled to compensation under the statute, as the company, in draw- 
ing off the water from the well, had not infringed any right of the 

(e) V. Manchf, be. Rail, Co, i (/) Walking v. Qt. Northern Rail, Co,, 

Ell. & B'l. 103. 16Q. B.068. 
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plaintiff, or done anything which wonld have rendered them liable to an 
action at common law, independently of the statute (g). 

In easel of railway compensations, it has been held that the occupier 
of a house and shop adjoining a railway is entitled to the statutory 
compensation for damage sustained by him in consequence of the 
dust and dirt from the railway works having penetrated his shop and 
damaged his goods, and driven away his customers (h), or from the beer 
in his cellar being disturbed and clouded, and rendered unfit to drink, 
from the vibration caused by the passing trains (t) ; or from the stoppage 
or diversion of a pnblick thoroughfare, preventing customers from coming 
to his shop, or from obstructing the access of light and air to ancient 
windows, provided in all these cases that the act causing the injury has 
been authorized to be done by act of parliament, and has been judiciously 
and carefully done in the exercise of the statutory powers. 

Wherever real property is depreciated in value by the construction of 
a railway, and the depreciation is caused by that being done which, but 
for the powers contained in the act of parliament, would have been action- 
able as between the landowner and the company, that is a case for com- 
pensation under the provisions of the statute, and for the adoption of the 
statutory remedy, to the exclusion of an action at common law. 3%us, if 
a private way of the landowner has been obstructed, or his enjoyment 
thereof infringed or rendered less convenient, by reason of-the private 
way being crossed by a railroad, and obstructed by railway-gates, a case 
for the statutory compensation is made out (X;); but where a publick 
turnpike-road is crossed by a railway, and no special damage has been 
sustained thereby, and no greater injury or inoonvenience suffered by 
a complaining party than that which is common to all the Queen’s 
subjects passing along such publick highway, there is no ground for 
statutory compensation, and no action for damages is maintainable (/). 

Of statutory compensatims to lessees and yearly tenants who have hem 
required to give up land far railways and undertakings of a publick nature . — 
In the case of lands under lease required for railways or v^fi^i'takings of 
a publick nature, it is enacted (8 & 9 Viet. c. 18) that every lessee shall 
be entitled to receive compensation for damage done to him in his tenancy 
by reason of the severance of his land for the purposes of the undertaking 

(f) New River Co. v. Johnson, 8 W, R. (i) Lond, d North-Western RaiL Co. v. 
Q. B. 179 ; I Law, T. R., N. S., 290 ; Bradley, 6 Bail. Cas. 056; 3 Mao. & G. 
ante, p. 5. 336. 

(A) Bast d West Ind. Docks, dc, Co. v. (A) Glover v. North Staff. RaiL Co., 16 
Oatike, 3 Mao. Ss G. 100 ; 20 Law, J., Gh. Q. B. 923. 

217 ; 6 Rail. Cas. 371. South Staff, RaiL {1) Caledonian RaiL Co* V. Ogihty, 2 
Co* V. HaU, ib. 400. ^ Macq. Sc. Ap. 23. 
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or otherwise, by reason of the execntion of the works authorized by 
statute, and that if any such lands be in the possession of any person 
having no greater interest therein than as a tenant from year to year, and 
such person be required to give up possession before the expiration of his 
interest, he shall be entitled to compensation for the value of his 
unexpired term or interest, and for any just allowanoe which ought to bo 
made to him by an incoming tenant, and for any loss or injury he may 
sustain; or if a part only of such lands be required, compensation for 
damage done to him in his tenancy by severing the lands held by him, or 
otherwise injuriously affecting the same. A lessee, therefore, who has 
been obliged to give up his house and business for the purpose of a 
railway, is entitled to compensation for the loss he sustains in giving 
up his business, until he can get other suitable premises for carrying 
it on (w). 

Of the requisite notice to a railway company^ or other public company or 
association^ of the nature and extent of the injury sustained^ and of the amount 
of compensation required. — Every owner and occupier of land who has 
sustained injury, or whose land has been injuriously affected by the 
execution of works of a publick nature authorized by statute, must give 
notice in writing to the railway company, declaring whether he desires a 
settlement by arbitration or by the verdict of a jury, stating in such notice 
the nature of his interest in the lands in respect of which ho claims 
compensation, and the amount claimed by him. If he desires an arbitration 
and gives the requisite notice, and the compensation claimed is not paid 
or agreed to be paid, he will be entitled to have the amount of the 
compensation settled by arbitration, pursuant to the provisions of the 
statute (n). If, on the other hand, he desires to have the amount of 
compensation settled by the verdict of a jury, and gives the requisite 
notice (s. 68), and the amount claimed is not paid or agreed to be paid, 
the railway company is bound, within twenty-one days after the receipt of 
the notice, to direct the sheriff to summon a jury fo^ settling the amount 
of compensation in the manner provided by the statute, and in default 
thereof the company is liable to pay to the party injured the amount of 
compensation claimed, and the same may be recovered by action in any of 
the superior courts (o). 

Where the owner of llmd taken by a railway company gave notice 
under s. 68 of this statute of his desire to have the amount of compen- 
sation settled by a jury, and before the expiration of the twenty-one days 
limited by that section for the cpmpany to issue their warrant to the sheriff 

(m) Jubb V. Hull Dock Co., 0 Q. B. (n) 8 & 9 Viet c, 18, ss. 95-37. 

443 . (o) 8 & 0 Viet e. 18, s. 68. 
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to summon a jury, the owner gave a second notice of his desire to hare 
the question settled by a special jury under s. 64, which fixes no time for 
the issuing of the warrant, it was held that the company were bound to 
issue their warrant for the special jury within twenty-one days after the 
receipt of the first notice, or pay the compensation claimed (p). 

Evidence on the trial of the inquisition before the sheriff's jury. — It is not 
competent to the sheriff’s jury to determine the right of a claimant to 
compensation. It is for the court to decide upon the right or title of the 
party to be compensated, and for the jury*to settle the amount, so that 
the amount has to be tried first and the title last {q). Neither the jury 
nor an arbitrator has any jurisdiction to inquire into collateral matters, 
creating a head of damage distinct from the damage fiowing from the 
exercise of the statutory powers, unless the parties mutually consent to 
refer such matters to them for their decision (r). 

Assessment of future contingent damages. — The jury have no right to 
assess prospective damages, unless there be an actually existing cause of 
damage proved before them. Tlie provision respecting future damage is, 
that the jury shall assess the sum of money to be paid by way of recom- 
pense for the future temporary or perpetual continuance of any recurring 
damage which shall have been occasioned by the exercise of the powers 
thereby granted. A cause of damage, therefore, must exist in some work 
of the company already done, to give the jury the power of computing the 
future damage, lliey then know what the injury is at present, how often 
it may accrue, and from these data they have the power of making q 
contingent assessment of damages. When no injury has been actually 
done, there is nothing in respect of which future damages can be 
assessed (s). When the amount of damage to be sustained in future 
years is not capable of being ascertained, and depends upon a variety of 
contingencies which may or may not occur, the compensation cannot be 
assessed at once and for ever in respect of this future contingent injury. 

The cases relating to railways seem to establish that compensation is 
given in respect of the calculable damage caused, or to be caused, in or by 
the execution of the permanent works of the company authorized by the 
statute, such as obstructing ways, injuring lights, and not the uncertain 
prospective damage or injury which may or may not result from the use 
of thi railway after it has been constructed (t)l Thus, where the plaintiff 


(p) Olifn V. Aberdare Mail. Co., 0 C.B., 
N. S., 8B9; 28 Law, J., C. P. 271 ; 7 W. 
B., C. P., 443. 

(g) Meg. y. Land, d North West, Mail. 
Co., 8 ED. & Bl. 465. 

(r) Me BgUs, 11 Ezeh. 464; 25 Law, 


J., Kxch. 53. 

(s) Parke, B., Zee v. Milner, 2 M. & W. 
841. 

(<) Broadbent y. Imp, Oas Co., 26 Law, 
J., Ch. 281, 
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and a railway companyi before a railway was constructed, referred to 
arbitration the sum to be paid by the company for the purchase of part 
of the plaintiff’s land, and as compensation for all injury and damage to 
his remaining estate by severance or otherwise, it was held that the com- 
pensation awarded related only to all damage known or contingent by reason 
of the construction of the railway on the land purchased, and to such other 
damage arising from the construction of the railway as was apparent and 
capable of being ascertained and estimated at the time when the com^ 
pensation was awarded, that it did not embrace contingent and possible 
damages which might arise afterwards, and which could not at the 
time have been foreseen by the arbitrator, and that the plaintiff was 
entitled, not?dthstanding the award, to claim compensation for such 
damages (u). 

Of the quashing of inquisitions of damages where the fUrg have assessed 
damages to which the claimant is not legally entitled — Removal of the 
inquisition by certiorari, — If upon an inquisition of damages resulting from 
the execution of works done under the authority of an act of parliament, 
the under-sheriff has directed the jury to assess and include in their 
verdict damages for an item which they ought not to have included, 
and there is reasonable evidence that they did include such an item in 
* making their calculatioir, a certiorari clearly lies, inasmuch as the jury 
have thus committed an excess of jurisdiction; and the excess of jurisdic- 
tion may be shown upon affidavits, and need not appear upon the face of 
the proceedings. Thus, where it was shown by affidavit that the undcr- 
shepff directed the jury that they might give compensation in respect of 
an alleged nuisance resulting from persons standing on a railway platform, 
which had been constructed under statutory authority near the plaintiff’s 
dwelling-house, and thence overlooking the plaintiff’s premises, it was 
held that the nuisance was not a legitimate subject of compensation; that 
the jury had exceeded their jurisdiction in giving compensation in respect 
of it, and as they had given one lump sum for the damage done, the court 
quashed the inquisition (a;). Wherever, therefore, several items of claims 
are brought under the consideration of a sheriff’s jury, and it is doubtful 
whether they are all legitimate subjects of compensation, the proper course 
is for the under-sheriff to direct the jury to find separately upon each 
item, to guard against the quashing of the whole inquisition. 

Recovery of the amount of compensation assessed by a jury under the 
Landd Clauses Consolidation Act. — Although the Vj^rdict of the jury and 
the judgment are made records, they are not made records of any superior 

(«) Lawrence v. Ot, Northern Rail. Co.y Law, J., Q. B. 226, Reg. v. South Watee 
16 Q. B. 643. Rail. Co. 13 Q. B. 094. Caledonian RaU. 

(x) Re Penny i 7 £U. k Bl. 660 ; 26 Co. y. Ogilvyy 2 Moeq. 220. 
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court, nor is there any express provision for any writ of execution to. issue 
for enforcing them. The consequence is, that an action must be resorted 
to for recovering the amount (y). 

Of the declaraiion in actiona far railway compcnsaiiows.— The plaintiff's 
declaration in an action for the amount of compensation assessed by a 
sheriff’s jury under 8 Viet. c. 18, s. 68, usually sets forth the plaintiff ’s 
possession of a house or land, that it was injuriously affected by the 
execution of the works and the construction of the railway, and that the 
plaintiff was entitled to compensation ; whereupon he gave notice to the 
railway company, stating the nature of his interest in the land, and the 
amount of compensation claimed by him pursuant to the statute in that 
behalf, that the plaintiff claimed to have the amount settled by a jury, 
that a jury was duly impannelled and sworn, and the parties having 
appeared and given evidence before them, the jury assessed the amount of 
compensation for the injury to the house at, &c., and for the injury to the 

plaintiff’s business, at, &c., ampunting in the whole to the sum of £ , 

and that the sheriff gave judgment for that sum to be paid to the plaintiff 
according to the provisions of the said statutes, and that the verdict and 
judgment were duly deposited with the clerk of the peace, by whom the 
same were kept among the records of the court of quarter sessions, yet 

the defendants had not paid to the plaintiff the said sum of £ , or any 

part thereof (z). 

Pleadings — Defences — Traverse of the injury to the land, — The finding 
of the sheriff’s jury on an inquisition under s. 68 of the Lands’ Glauses 
Consolidation Act (8 Viet. c. 18), is not conclusive ; and, therefore, i|^ an 
action brought on such an inquisition, it is competent to the defendant to 
traverse the allegation that the plaintiff’s property was damaged or 
injuriously affected by the construction of the railway, or by the exercise 
of the powers vested in the company within the meaning of the act, and 
that the plaintiff was entitled to compensation under the provisions of the 
statute in respect of the same having been damaged or injuriously 
affected; or to plead these facts, and to prove that the subject-matters of 
the claim submitted to the determination of the sheriff’s jury are not such 
as are contemplated by the 68th section (a). 

If the slieriff’s jury had any jurisdiction over the subject-matter of 
therinquiry, and power to award compensation to the plaintiff, the defend- 
ant cannot afterwards, in an action upon the judgment, set up as a 
defence that there was an excess of jurisdiction as to some part of the 

(y) Coleridge, J., Reg, v. Land, d {a) Chapman v. Monm, Rail, dc, Co,^ 
North-West, AtiU Co,^ 8 EIL & Bl. 408. ut sup. Reg, v. Load, d North-West Rail, 

(v) Chapman v. Monm, Rail. dc. Co,, Co,, 8 £11. Bl. 468. ^ 

11 Exch. 207 ; 27 Law, J., Exch. 97. 
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claim. In an action upon the judgment, it must be taken that there was 
jurisdiction, and the quantum of it cannot be investigated) for if that 
could be done the plaintiff would have to go cU^wn to trial prepared 
to prove each part of his claim, and such a course would bo most in- 
convenient. Where, therefore, an action was brought upon a judgment 
following an inquisition found before the sheriff in a proceeding by the 
plaintiff to obtain compensation for an injury done to his premises by 
works carried on under the authority 6f an act of parliament, and the 
defendant sought to bar the action, and prevent the plaintiff from recover- 
ing, by proving that part of the damages was given in respect of an 
injury arising from the cutting off some water to which the plaintiff had 
no legal title, it was held that no such defence was open to the defendant 
in that action) and that if the sheriff’s jury had improperly taken upon 
themselves to give damages in respect of the loss of the water, the matter 
should have been set right by certiorari, and the inquisition quashed (b). 

Of the recovery of unexpected damage which hac accrued after compen- 
sation has been sought for and obtained, — When, after compensation has 
been obtained for the known calculable injury, some unexpected) un- 
foreseen damage has been sustained, and this damage is the natural and 
necessary result of the construction of the works authorized by statute, 
the remedy appears to be by resort to the sheriff’s jury, under s. 68 of 
the Lands’ Clauses Consolidation Act (c). Thus, if some violent storm 
has destroyed a portion of the earthworks of a railway, or if there has 
been a subsidence or fall of an embankment from purely accidental 
causes, and the accident and its reparation have caused injury to an 
adjoining landowner, the claim for compensation seems to fall within the 
compensatory clause of the statute. The damage resulting from the 
reparation of a mischief of this sort,” observes the Lord Chancellor, 
“ appears to mo to bo damage strictly arising from the carrying on of the 
works, and as much within the Lands’ Clauses Consolidation Act as if it 
had occurred before the opening of the railway. I see no difference 
between the title to compensation of a person who has sustained loss by 
an unexpected land-slip, whether the accident happened before the line 
was opened, or two or three days, or two or three weeks, subsequently to 
that period” (d). 

If, on the other hand, the subsequent injury results from negligdhce, 
or want of care and skill in the execution of the authorized works, or 

(t) Mortimer v. 8, W, Rail, Co,^ 28 Co,, 16 Q. B. 043. Lond, ^ Norih-We»t, 
Law, J., Q. B. 129. Corrigal v. Land, d Bail, Co, v. Bradley, 3 Mao. & G. 330. 

Bl, Rail, Co,, 5 M. Gr. 240. {d) Lane, d York, Rail, Co, v. Evans, 

(c) In re Ware, 9 Exch. 402 ; 7 Bail. 15 Beav. 332. 

Gas. 780. Olover y. North Staff", Rail, 
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from the dbing of some wrongful and Tmauthorized act, the remedy is by 
action («), for no compensation is given, as previously mentioned by s. 68 
of the lands' Glauses Consolidation Act, or, generally speaking, by any 
compensation clauses in statutes authorizing the commission of injurious 
acts, unless the injury is the natural and necessary result of the doing of the 
authorized act. If the act is a wrongful act notwithstanding the statute, 
the compensation clauses do not apply (/); and if the statutory remedy 
does not apply, an action for damages is, as we have seen, maintain* 
able (g). 

Of ascertaining the amount of statutory damage by arbitration, — Most of 
the acts of parliament authorizing the execution of public works which 
may be productive of injury to private individuals, direct compensation 
to be paid to all persons who have suffered injury from the execution of 
the authorized works, and direct the amount of compensation in certain 
cases, if the amount is disputed, to be referred to arbitration. The 
reference to arbitration is in many cases made compulsory, for if one 
party refuses to appoint an arbitrator the other may do so alone. But 
that is confined to disputes as to amount, and not to the question of 
liability to make comi^ensation. If that is denied altogether, the question 
must be referred to the regular tribunals (A). An arbitrator has no 
jurisdiction to determine upon the question of liability, or any question 
of damage distinct from the damage naturally resulting from the exercise 
of the statutory powers, unless the parties mutually consent to refer such 
matters to him to decide upon (f). 

The Public Health Act, 1848, s. 144, gives a right of full com- 
pensation to all persons sustaining damage by reason of the exercise of 
any of the powers of the act, and directs that in case of dispute as to the 
amount the same shall be settled by arbitration. Under the powers of 
this statute a local board made a sewer, and in so doing cut a trench 
through the claimant’s land, and the local board contended that no 
damage had been thereby done to the claimant, but the claimant con- 
tended that he had sustained damage, and was entitled to compensation, 
and it was held that this clearly was a dispute as to the amount of com- 
pensation to be settled by arbitration, and that if the arbitrator found the 
damage nominal or infinitesimally small, he might find the amount of 
compensation to be nil (k). But when there is a dispute as to whether 

(tf) Itawrenve v. Qt, Northern Nail, Co,., works, Ac, Co,, 1 HurL & Norm. 385. 

16 Q. B, 643. Wilkes v. Hungerford (A) Reg, v. Metroo. Com. 1 El. & Bl. 
Morket Co,, 2 Sc. 462, 403 ; 2 Biug. N. C. 702. 

281. (I) Re Bgles, ante, p. 570. 

(/) Sroadbenty. Imp, Gas, Ac, Co,, 20 (k) Bradhg v. Bouihampt, Local Board 

Law, J., Ch. 280. ofHeaUk, 4 £U. & Bl. 1018. 

(^) Ante, p. 651. Blag rave v. Wa/er^ 
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the act complained of was done by the local board, or as to some matter 
of fact which would, if found for the local board, show that there was no 
liability to make compensation, then the dispute is not within the juris- 
diction of the arbitrator. 

Damages recoverable before justices ihe peaee^ and not by action.^^ 
When an act of parliament authorizing the doing of an act which has 
been productive of injury to another provides that if the parties cannot 
agree upon the amount of compensation, the same shall be settled and 
ascertained by order of one or more justices of the peace, &o., the parties 
are confined to the specific remedy given 1>y the statute, and have no 
choice of any other tribunal to settle the amends in any case within the 
act (1) ; but if the powers of the act liave been exceeded, or the thing 
authorized to be done has been negligently or carelessly done, and the 
damage is the result of negligence, then an action for damages must be 
brought, and the matter is not within the cognizance of the statutory 
tribunal appointed for settling the amount of statutory compensation. 

Whenever an act of parliament creates a pecuniary obligation, and 
gives a summary remedy for the enforcement of it, the particular remedy 
pointed out is in general the only one that can be adopted (m). Under 
the Towns’ Improvement Clauses Act (10 c& 11 Viet. c. 34), the Railway 
Clauses Consolidation Act (8 Viet. c. 20), the Metropolis Local Manage- 
ment Act (18 & 19 Viet. c. 120), and other statutes authorizing the 
construction of publick works, it is provided that certain statutory 
expenses therein specified may be recovered as damages ; and by other 
sections of these statutes it is provided, that when damages arc to bo paid 
they are to be ascertained before justices. These clauses creating the 
right and providing a specific remedy, impose upon the parties seeking to 
avail themselves of the provisions of the statute the obligation of 
following the particular remedy given, and no other (n), unless the 
statutory remedy does not extend to and cover the whole right (o). 

Giving an appeal to the court of quarter sessions will not oust the 
Queen’s courts of their jurisdiction (p). 


(l) Boyfield v. Porter, 13 East. 208. ton, 28 Law, J., M. C. 7. 

(m) 8t, Pancras v. Balterbury, 2 G, B., (o) Shepherd v. Hills, 11 Ezch. 55. 

N. S., 486 ; 20 Law, J., C. P. 243. (p) Leader v. Moxon, 2 W. Bl. 924 ; 3 

(ft) Mayor, dc, of Blackhum v. Parkin^ Wils. 401. 
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word of mouth and slander in a pub- 
lished writing — Oral slander rendered 
actionable by being printed and pub- 
lished — Exemption of the author and 
liability of the publisher — What writ- 
ings are libellous and actionable — 
Evidence of malice — Privileged writ- 
ings and communications— Defama- 
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bommunications by parties specially 
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criticisms in publick papers— Com- 
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tory words not actionable without 
proof of special damage — Defamatory 
words actionable per Defamatory 
words concerning tradesmen and pro- 
fessional men — Proof of special 
damage — Loss of office and employ- 
ment — Loss of custom— Unauthor- 
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Privileged oral communications — 
Privileged charges and accusations of 
felony— Privileged proceedings before 
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the interpretation and application of 
slanderous words — Slander of title. 

Sbction m . — Of actions for libel and 
slander . — Consolidation of actions — 
Parties, pleadings^ defences, and evi- 
dence — Damages recoverable. 


SECTION I. 

bP LIBEL OR WRITTEN BLANDEtl. 

Of the distinction betioeen slander hy word of mo^h and slander in a pub-‘ 
lished writing* — Slander in writing or in print has always been considered 
in onr law a graver and more serious wrong and injury than slander by 
mere word of mouth, inasmuch as it is accompanied with greater coolness 
and deliberation, indicates greater malice, and is in general propagated 
wider and further than oral slander. S^lpce words of a depreciatory 
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character, which, if spoken only, wonld not he actionable, may become so 
by being put into writing or print and published. “ There is a very 
material distinction,” observes Oould, J.; “ between libels and words. A 
libel is punishable both criminally and by^action, when mere speaking the 
words would not be punishable in either way.” For speaking the words 
rogue ” and rascal ” of any one, an action will not lie j but if these 
words were written and published of >ny one, an action would lie (g). 
Merely to call a man a swindler, or a cheat, or dishonest person by word 
of mouth, is not actionable (r), unless it be spoken of him in his trade or 
business, so as to have damaged him with his customers («); but if such 
words are published in writing or printing, they are actionable per se (t). 
Verbal reflections upon the chastity of a young lady are not actionable, 
unless they have prevented her from marrying or have been accompanied 
by special damage ; but if they are published in a newspaper, they are at 
once actionable, and substantial damages are recoverable (u). 

Before, therefore, a person gives to oral calumny general notoriety, by 
circulating it in print, he must be prepared to prove its truth to the letter; 
for he has no more right to take away the character of the plaintiff, with- 
out being able to provp the truth of the charge that ho has made against 
him, than he has to take his property without being able to justify the 
act by which he possessed himself of it. ** Indeed,” observes Best, 0. J., 
if wo reflect on the degree of suffering occasioned by loss of character, 
and compare it with that occasioned by loss of property, the amount of the 
former injury far exceeds that of the latter ” (x). 

Oral slander rendered actionable by being printed and published — Faemp- 
tion of the author and liability of the publisher. — Oral slander littered under 
circumstances not rendering it actionable, may, therefore, become action- 
able by being printed and published, and the publisher may become respon- 
sible in damages for publishing and circulating in writing what would not be 
actionable so long as it was circulated only by word of mouth. In cases 
of this sort, the author who has spoken the words is exempt from all legal 
responsibility, while the man who prints them and circulates them in 
writing, and all who aid and assist therein, are liable to an action for 
damages (y). 

The injury to character resulting from the publication of slanderous 
writings is considered to be of far greater consequence than that arising 
from the repetition of oral slander. In the latter case, what has been 


(g) Villen V. Mowtey, 2 Wils. 403 ; 5 
Co. 12»b. 

(r) Savile v. Jardine^ 2 H. Bl. 532. 

(*) Bac. Abr. Slander, B. 

(I) J anson v. Stuart ^ 1 T. 11. 748. 


(if) Christian's Bl. Com. 125 n. 6. ' 
lx) De CrdSpigny v. Wellealeyt 5 Bing. 
400. 

(y) McGregor v. Thiraifea, 3 B. *C. 
35. ThorUy v. Ld, Kerry ^ 4 Taunt. 354. 
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said is known only to a few persons, and, if the statement be nntme, the 
imputation cast qpon any one may be got rid of ; the report is not beard 
of beyond the circle in which all the parties are known, and the veracity of 
the accuser, and the previous character of the accused, will be properly 
estimated. But if the report is to be spread over the world by means of 
the press, the malignant falsehoods of the vilest of mankind, which would 
not receive the least credit where the author is known, would make an 
impression which it would require much time and trouble to erase, and 
which it might be difficult, if not impossible, completely to remove.” As 
to the question of the publisher of a libel being allowed to exonerate him- 
self from the responsibility of the act by naming the author, Of what 
use is it,” observes Best, J., to send the name of the author with a libel 
that is to pass into a part of the country where he is entirely unknown? 
The name of the author of a statement will not inform those who do not 
know his character, whether he is a person entitled to credit for veracity 
or not ; whether his statement was made in earnest or by way of joke ; 
whether it contains a charge made by a man of sound mind or the delusion 
of a lunatic ” {z). 

It is no defence, Uierefore, to an action for a libel, to show that a 
ludicrous narrative in a newspaper concerning the plaintiff was only a 
repetition of a story told by the plaintiff of himself ; “ for there is a great 
difference between a man's telling a ludicrous story of himself to a circle of 
his own acquaintanoQ, and a publication of it to all the world through the 
medium of a newspaper ” (a).. 

What writings are liheUoua and actionable . — All publications in writing 
or in print, imputing to another disgraceful, or fraudulent, or dishonest 
conduct (6), or which are injurious to the private character or credit of 
another, or tend to render a man ridiculous or contemptible in the relations 
of private life, are libellous, and an action for damages is maintainable 
against the writer and publisher, unless the publication ranges within that 
class of communications which are termed privileged communications, 
presently mentioned, or unless the libeller can prove the truth of the libel. 
To impute to a landlord that, in putting in a distress, he was colluding 
with an insolvent tenant, is libellous (c). It is a libel, also, to describe a 
man in writing as an “ infernal villain” (d), or an “itchy old toad” (c), 
or as being in insolvent circumstances and unable to pay his debts (/), or 


( 2 ) J>e Crespigng v. WeUkiUyt 5 Bing. 
403. 

(а) Cook v. Wardt 6 Bing. 415. 

(б) Dtghy v. Thompson^ 4 B. & Ad. 

sal. 

(c) Haire v. Wilson^ 0 B. & C. 645. 


(d) BeU V. Stone, 1 B. & P. 831. 

(e) Gould, J., VtUen v. Mowleg, 2 
Wils. 403. 

(/) Metrop. Saloon Cm. Co. v. Haw- 
kins, 4 H. & N. 146 ; 28 Law, J., Ezch. 
201 . 
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as being a mere man of straw (g)y unfit to be trusted with monc^ (A), or 
as being guilty of ingratitude to his friends and benefacibrs, or of miscon- 
duct in an office of trust, or of general misc 9 hdnct, corruption, or neglect 
of duty in t\ie management of business ikat has been intrusted to him to 
execute. 

Every publication in writing, holding up a plaintiff to publick hatred, 
contempt, or ridicule, or having a tendency to make him feared, or his 
society shunned and avoided; is a libel. To publish in writing, therefore, 
jof a man that he has been guilty of gross misconduct, and has insulted 
two females and a gentleman in the most barefaced manner, is a libel (t). 
It is a libel, also, to publish of a person soliciting relief from a charitable 
society, that she prefers unworthy claims, and that she has squandered 
away the funds of the benevolent in printing circulars abusive of the 
society’s secretary (A) ; or to impute in writing to the captain of a ship that 
his ship is unseawortliy, as the imputation rcficcts upon the personal 
character and professional conduct of the captain. “ It is like saying of 
an innkeeper or tea-dealer, that his wine or his tea is poisoned ” (1), To 
impute to a physician of character and eminence that he is conceited in 
vending quack medicines is also libellous ; and, therefore, if a vendor of 
pills falsely advertises his pills as being prepared and furnished by a phy- 
sician in practice, without the authority of the latter, he is guilty of a libel 
upon the physician (w). 

To publish falsely in placards or newspapers, or through the medium 
of letters or writings, of a publican, that his license has been refused (n), 
or of a tradesman, that he knowingly sells bad articles, or of a gunsmith 
or manufacturer, that he is a bad workman and unable to turn out a gootl 
gun or other article, is actionable; but mere puffs between rival tradesmen, 
the one depreciating the other’s wares and exalting his own above them, 
are defensible (o). It is a libel also, to say in writing, of the publisher of 
a newspaper that he is a “ libellous journalist,” for the words either mean 
that the plaintiff has been habitually publishing libels in his paper, or that 
he has permitted them to bo. published from base and malicious motives. 
To show, therefore, that the plaintiff has been guilty, on one occasion only, 
of publishing a libel, is not enough to justify the use of the term “ libellous, 
journalist,” but the evidence would go in mitigation of damages (p). 

Where a man complains of a libel, written respecting an illegal trans- 


(ff) Eaton V. Johns^ 1 Bowl. N. S. 012. 
(A) Cheese v. Scales^ 10 M. & W. 488. 
(i) Clement v. CAtvis, 9 B. & C. 170. 

(k) Hoare v. Silverl^ky 12 Q. B. 024. 

(l) Ingram v. Lawsouy 8 Sc. 478. 

(m) Clark v. Fretmany 11 Beav. 117. 


(n) Blgnell v. Buzzardy 8 H. k N. 217 ; 
27 Law, J., Kxch. 355. 

(o) Harman v. Belanyy 2 Str. 806. 
Evans v. HarUnVy 5 Q. B. 024. 

(y) Wdkley v. Cookcy 4 £xch. 518. 
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action in which he is engaged, the illegality of that transaction is an 
answer to his coiaplaint; but fraud ultra that transaction is not, on that 
account, to be imputed to him with impunity {q). If, therefore, a man is 
charged in writing with having isheated at dice, he is entitled to recover 
damages for the libel, although gambling and playing at dice are 
illegal (r). 

Of the evidence of malice .in actions for libel and defamation.— MsXico 
is said to be the gist of an action for defamation or slander, but the word 
is not used in the popular sense, but in the sense the law puts upon the 
expression. In every case of ordinary libel, not being a privileged com- 
munication, the law implies malice from the very fact of the publication 
of the defamatory matter. Malice in common acceptation,” observes 
Bayley, J., ** means ill will against a person, but in its legal sense it 
means a wrongful act done intentionally without just cause or excuse. 
If I give a perfect stranger a blow likely to produce death, I do it of 
malice, because I do it intentionally, and without just cause or excuse. 
If I maim cattle without knowing whose they are, or if I poison a 
fishei^ without knowing the owner, I do it of malice, because it is a 
wrongful act done intentionally. And if I traduce a man, whether I 
know him or not, and whether I intend to do him an injury or not, the 
law considers it as done of malice, because it is wrongful and intentional. 
It equally works an injury whether I meant to produce an injury or not, 
and if I had no legal excuse for the slander, there shall be a remedy 
against me for the injury it produces. And the law recognizes the 
distinction between these two descriptions of malice, — malice in fact, and 
malice in law in actions of slander ” (s). 

Where, therefore, the circumstances under which the communication 
was made do not present any justifiable occasion for speaking or writing 
the defamatory matter, or show it to have been done either in pursuance 
of some duty, or for the purpose of endeavouring to enforce a right, the 
communication is deemed in law to be malicious ; and the circumstance 
of the jury having negatived actual malice in such cases does not get rid 
of the effect of legal malice, and does not render the communication 
justifiable (<). 

Privileged writings and communications . — When a communication is 
fairly made by one person to another in the discharge of some publick or 
private duty, whether legal or moral, or in the conduct of his own affairs 
in matters where his interest is concerned, “ the occasion,” observes 


( 9 ) Best, C. J., Trisarri v. Clement, 3 (s) Bromage v. Prosser, 4 B. Jc C. 255. 

Bing. 441. (0 Maule, J., Wenman v. 13 C. B. 

(r) Greville v. Chapman, 5 Q. B. 744. 845. 
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Parke, B., prevents the inference of malice, which the law draws from 
unauthorized commanications,< and affords a qualified defence, depending 
upon the absence of actual malice. If fairlj warranted by any reasonable 
occasion or exigency, and honestly made^ such communications are pro- 
tected for the common convenience and welfare of society, and the law has 
not restricted the right to make them within any narrow limits” (u). 

The rule,” observes Lord Campbell, is, that if the occasion be such as 
repels the presumption of malice, the communication is privileged, and 
the plaintiff must then, if he can, give evidence of actual malice : if he 
gives no such evidence, it is the ofSce of the judge to say that there is no 
question for the jury, and to direct a nonsuit or a verdict for the defend- 
ant ; otherwise there might be a question for the jury in every case where 
a master, however fairly, gives tlie character of a servant ; and if they 
conceived that there was malice lurking in the mind of the master, they 
might give a verdict for the plaintiff on the ground merely of the com- 
munication having taken place; and this would apply to all cases in 
which the occasion has been said to repel the presumption of malice” (x). 

Whether the circumstances under which a communication was made 
constitute it a privileged communication or not is a question which the 
court has assumed the jurisdiction of determining. But if there is any 
dispute about those circumstances, the question must be submitted to a 
jury. It is essential to the existence of the privilege and protection 
that the communication, under whatever circumstances made, should bo 
believed to be true by the party making it ; for a person cannot shelter 
himself under the privilege if he believes the charge imputed untrue, 
unless he at the same time declares his belief of its untruth. If a man 
knowingly makes a false charge, there is at once actual malice, and the 
privilege is blown to the winds. 

Defamatory proceedings in courts of justice . — An action for defamation 
will not lie for anything sworn or stated in the course of a judicial 
proceeding before a court of competent jurisdiction, such as defamatory 
bills or proceedings filed in chancery or in the ecclesiastical courts, or 
affidavits containing false and scandalous assertions against others (^). 
Therefore, if a man goes before justices of thG peace and exhibits articles 
against the plaintiff containing divers false and scandalous charges con- 
cerning him, the plaintiff cannot have an action for a libel in respect of 
any matter contained in such articles, for the party preferring them 

(w) Tooqood V. Spyring^ 1 C. M. ib U. (y) Ram v. Lamley, Hutt. 113. Weston 

lOa. Somerville v. Hawlnns^ 10 C. B. v. Dobniet, Cro. Jac. 433. Aslley v. 
688. Youngef 2 Burr. 800. 

(x) TayVtr v. Hawkins, 16 Q. B. 321. 
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has pursued the ordinary coarse of justice in such a case; and if actions 
should be permittod in such cases^ those who have just cause for complaint 
would not dare to complain, for fear of infinite vexation” (z). There is a 
large collection of cases where parties have from time to time attempted 
to get damages for slanderous and malicious charges contained in affi* 
davits made in the course of a judicial proceeding, but in no one instance 
has the action been held to be maintainable (a); but the libeller may be 
punished, and the abuse repressed by a proseeption for perjury, the result 
of which is to make the libeller infamous if he is convicted. 

Where the cause of action against a defendant was, that he falsely 
and maliciously, and without any reasonable or probable cause, went 
before a Commissioner for taking oaths in the Court of Chancery, and 
swore an affidavit stating of the defendant, in his character of an auc* 
tioneer, that he conducted his business fraudulently and improperly, and 
that he was not, in the deponent's opinion, a fit and proper person to be 
intnisted with the sale of certain property then the subject of a suit in 
the Court of Chancery, and the court, upon the evidence before it, 
decided that the plaintiff' was not a fit and proper person to conduct the 
sale, it was held that the affidavit, being made in the course of a judicial 
proceeding, could form no ground of action (ft). But if the court has no 
jurisdiction in the matter, and no right to entertain the proceeding, and 
the charge is recklessly and maliciously made, it will not be regarded as a 
privileged communication (c). 

Defamatory petitions and complaints in vnnting to the Queen, the Par^ 
liament, the Lord Chancellor, or the Seci^eta^y of State, respecting the conduct 
of magistrates andpublick officers, and officers in the army, — As all persons 
have an intei^est in the pure administration of publick justice, and as it is 
the duty of all persons who witness misconduct on the part of magistrates 
to trj by all means in their power to bring such misconduct to the notice 
of those whose duty it is to inquire into and punish it, it . has been held 
that petitions and memorials prepared bonli fide, and forwarded to the 
proper authorities, complaining of the conduct of magistrates, anil con- 
taining statements and allegations honestly believed to be true, are. 
privileged communications ;• but if they arc made on frivolous grounds, or 
with knowledge of their being untrue, or without knowledge of their 
truth or falsehood, and without inquiry, when inqnijy would have made 
the truth apparent, and would have shown the allegation of misconduct. 


(*) Cutler V. Diron^ 4 Co. 14 b. (6) RevU v. Smith, 18 C. B. 126 ; 26 

(a) Henderson v. Broomhead, 4 H, Law, J„ C. ?. 106. - 

670 ; 28 Law, J., Ex. 300; 7 W. 11. (c) BuckUy v. Wood, 4 Co. 14 b. LewU 

492 ; 33 Law, T. R. 312. v. Levy, 27 Law. J., Q. B. 282. 
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false, the calumniator irill be deemed to have acted from malicioua 
motives, and his statements will not be privileged {d). Petitions to the 
king upon matters respecting which the crown cannot directly interfere, 
and petitions to parliament, although the petitioners, beside presenting 
them to the house, print them and distribute them amongst the members, 
fall within the same nile. All these are protected, that men may not be 
prevented by the dread of a prosecution or action from making communi- 
cations which may be beneficial to the publick (e). 

Defamatory statements respecting the conduct of publick officers, 
contained in an application for the redress of a grievance, or to expose 
some publick abuse made band Jide to one of the king's ministers, who is 
supposed to have authority to atFord redress, do not render the f)arty 
making the application liable to an action. Thus, where the creditor of 
an officer in the army sent a petition to the secretary-at-war, inclosing 
bills of exchange accepted by the officer, and containing statements 
derogatory to the character of the officer as a man of honour, and con- 
cluded with a prayer that the officer might be ordered to discharge the 
debts due on the bills, it was held, that although neither the secretary-at- 
war nor the king had power to order the money to be paid, yet that if the 
jury thought that the petition contained only an honest statement of 
facts, according to the understanding of the party who sent it, and that it 
was addressed to the secretary-at-war bond fide for the purpose of obtain- 
ing redress, and not for the purpose of slandering the plaintiff, they 
ought, under a plea of not guilty, to find a verdict for the defendant (/). 

“ Inasmuch as the defendant,” observes Manic, eJ., “ might, reasonably 
enough, conceive that the publick officer to whom he addressed himself 
had power to assist him in obtaining payment of a just debt; the occasion 
justified the communication, however mistaken the defendant might be as 
to the extent of the jurisdiction of the person to whom he was addressing 
himself” {g). But if the secretary of state has no direct authority in 
respect of the matter complained of, and was not a competent tribunal to 
receive the application, the defendant is not exempt from respon- 
sibility {h). 

Crminatorg (mn/municatiom by puhlkk officers acting in discharge of a 
publick duty. — A criminatory communication made by a clerk of the 
peace to the justices at quarter sessions is privileged, provided it is con-' 
fined to a statement of facts pertinent to a matter which it is fiis duty 
to investigate, and contains nothing but what the clerk of the peace 

(d) Harrison v. Bush, 5 Ell. & Bl. S54; (/) Fairman v. Ives, 5 B. & Aid. 644«. 

25 Law, J., Q. B. 25. Sturt v. Blagg, 10 (g) Wennian v. Ash, 13 C. B. 845. 

Q. B. 906. (A) BUsgg v. Sturt, 10 Q. B. 005. 

(e) Lake v. King, 1 Saund. 132. 
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beUeyes to be tnie; but if he imputes improper motives to others, and 
accuses them of attempts to extort money by misrepresentation ; if irre- 
levant calumny is introduced into it, or it contains strictures upon the 
motives and conduct of others, which the facts stated do not warrant, he 
will exceed his privilege, and subject himself to an action for damages (t). 

Crminalory pastoral letters^ and printed c(minuiiicatums from clergymen 
to their parishumers or menibers of their own congregations. — There is 
nothing in the position of a rector of a parish, or a vicar, curate, or any 
other minister of religion, which entitles him to publish or circulate 
defamatory letters in his parish, and such letters, though written and 
published under the gravest sense of duty, or the sincerest deiSire to im- 
prove the morals of the community, are actionable, if they cast serious 
imputations on the character or conduct of private persons. Where the 
schoolmaster of a national school, established in a parish of* which the 
defendant was rector, had been dismissed by the trustees of the school 
from his situation, and had then obtained possession of a dissenting 
chapel, and opened a school there, it was held that the rector had no right 
to circulate letters in the parish injuriously reflecting upon the conduct of 
the schoolmaster and the tendency of his teaching, under the pretext that 
he was watching over the souls of his parishioners, and exerting himself 
for their spiritual welfare. The parson in this case had, in a pastoral 
letter to divers parishioners, stigmatized the schoolmaster as not being a 
rightly disposed Christian, as being imbued with a spirit of opposition to 
authority and the commands of Scripture, and designated his school as a 
schismatic school, upon which God's blessing could not rest ; and he warned 
the rich against supporting it with subscriptions for money, and the poor 
against sending their children to it to be educated ; ‘and it was held that 
the libel was not privileged ; and that there was evidence of malice for a 
jury. “ What w-as there,” observes Maule, J., “ in the position of the 
defendant, as rector of the parish, which entitled him to circulate a defa- 
matory letter, not only in his own, but in the adjoining parish, and so 
endeavour to prevent persons from subscribing and sending their children 
to the plaintiff's school ? It is difficult to understand how the slightest 
right to do so can be suggested. As rector, he might, no doubt, visit and 
remonstrate with any of his flock ; but when a meritorious individual is 
*about to set up a school, of which he disapproves, because he thinks it 
may rival the school in which he takes an interest, that he should on that 
account cast serious imputations on that individual, and still be considered 
as having published a privileged communication, certainly seems a strange 
and inconvenient doctrine. We think that there was sufficient evidence 


(i) Cooke V. WUde$, 5 Eil. & Bl. iUO; U Law, J., Q. B. 367. 
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for the jury to infer malice, and that in determining the question of 
malice, the particular nature of the libel itself cannot be excluded from 
the consideration of the jury. Indeed, it would be absurd for the judge 
to say to the jury, * I will tell you what the libel was — you cannot look 
at it for the purpose of determining the question of malice, but must con- 
sider the other facts given in evidence, without knowing anything what- 
ever about the libel.* The absurdity of that shows that it cannot be law. 
In this case the terms of the letter itself are not without the character of 
malice. Tlie endeavour to make the plaintiff*s conduct a matter of 
spiritual delinquency ; to represent it as something opposed not only to 
some worldly rule, but unchristian-like, and contrary to what would be 
done by a person who had faith in, and a willingness to obey, scriptural 
precepts, are matters on the face of the libel which make it proper that 
the jury, looking at the libel itself, should say whether or not there was 
actual malice ” (J). 

Defamatory letters respecting clergymen^ addressed to the bishop of the 
diocese, will be privileged, if there was fair and reasonable cause for a 
resort to the bishop, but not if they were written on light and frivolous 
grounds. Where a parishioner wrote a letter to the bishop of the diocese, 
informing him of reports current in the parish derogatory to the character 
of the clergyman, and throwing scandal upon the Church, and praying 
that an inquiry might be instituted, it was left to the jury to determine 
whether the letter was written with the malicious intention of slandering 
the plaintiff to the bishop, and giving currency to idle rumours, or with 
the honest intention of obtaining an inquiry {h). If the writer of the letter 
lias means at hand for ascertaining whether the rumours are true or false, 
and neglects to avail himself of them, and chooses to remain in ignorance 
when he might have obtained full information, there would be no pretence 
for any claim of privilege. 

Privileged confidential communications between relations respecting the 
character of a party who has made an offer of marriage to a member of the 
family. — Where the defendant, being the son-in-law of a widow lady, to 
whom the plaintiff was paying his addresses, wrote a letter to the lady 
charging the plaintiff with various acts of gross misconduct, and warned 
her against listening to his addresses, it was held that the communication 
was privileged. “ If no explanation,** observes Alderson, B., had been 
given of the circumstances under which the letter was written, the law 
would, from the contents, infer it to have been published with a malicious 
motive against the plaintiff. But when it is shown that the parties were 


(j) Gilpin V. Fowler^ 0 Kxch. 027 ; 23 Law, J., Exch. 152. 
{k) Jame» v. Boston^ 2 G. & K. 8. 
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standing in circumstances of confidence and near relationship towards 
each other, 1 think the defendant’s conduct justifiable, if he really belieyed 
in the truth of the statements which he made, though such statements 
were, in fact, erroneous, for it is for the common good of all that commu- 
nications between parties situated as these were should be free and un- 
restrained. The whole question is, whether this is a bond fide letter” (Z). 

Privileged confidential communicatione between firiende to prevent an injury. 
—If a confidential communication is hpnestly made between friends, 
purely to prevent an injury, and not for the purpose of slandering, the 
occasion justifies the act, and the communication is privileged (m). But 
no moral duty will justify the repetition and communication in writing of 
all the idle gossip a man hears to the prejudice of his neighbour. If a 
party is, under certain circumstances, under the pressure of a moral obli- 
gation to disclose the truth, he is, under all circumstances, under the 
pressure of a moral obligation to abstain from circulating and propagating 
falsehoods. No person, therefore, ought to hazard statements or asser- 
tions in writing einjurious to the character of another, until he has by 
inquiry, where the means of inquiry exist, satisfied himself that they are 
founded in truth. The benefit to one man by the disclosure of the inform- 
ation, supposing it to be tnie, is counterbalanced by the injury done to 
another if it should turn out to be false. 

Where the defendant had received a letter from his friend, the mate 
of a ship, containing a long narrative of dangers which the mate had 
incurred from the drunkenness of the captain, and asking for the defendant’s 
advice, and the defendant, honestly believing in the truth of hia friend’s 
statement, handed the letter to the shipowner, who dismissed the captain, 
and the latter sued the defendant for damages, the court were equally 
divided in opinion as to whether the communication was privileged or 
not ; Tindal, C. J., and Eric, J., being of opinion that the occasion and 
circumstances under which the communication took place, and the purity 
of motive of the defendant in making it, rendered it a privileged and pro- 
tected communication, while Cresswell, J., and Coltman, J., were of a 
contrary opinion. “ It was not contended,” observes Cresswell, J., “ that 
any legal duty bound the defendant to communicate to the shipowner the 
contents of the letter he had received, nor was the communication made in 
the conduct of his own affairs, nor was his interest concerned. The 
authority for the publication, if any, must therefore be derived from some 
moral duty, publick or private, which it was incumbent upon him to dis- 
charge. I think it impossible to say that the defendant was called upon 

(D Todd V. Hawldm, 2 Mood. & Rob. (m) Holroyd, J., Fairman v. 6 B, 
21. & Aid. 645. 
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by any publick duty to mako the communication ; neither his own situa* 
tion, nor that of any of the parties concerned, nor the interests at stake, 
were such as affect the public weal. Was there any private duty ? There 
was no relation of principal and agent between the shipowner and the 
defendant ; nor was any trust or confidence reposed by the former in the 
latter : there was no relationship or intimacy between them ; no inquiries' 
had been made* ; they were, until the time in question, strangers ; and 
the duty, if it existed at all, as between them, must, therefore, have 
arisen from the mere circumstance of their being fellow-subjects of the 
realm. But the same relation existed between the plaintiff and the 
defendant. If the property of the shipowner on the one hand was at 
stake, the character of the captain was at stake on the other ; and I 
cannot but think that the moral duty, not to publish defamatory matter 
which he did not know to be true, was quite as strong as the duty to com- 
municate to the shipowner that which he believed to be true” (»). Here, 
however, the defendant had no means of ascertaining the truth or false- 
hood of the information, and the responsibility of actinglUpon it, without 
due inquiry, ought to rest with the shipowner. And if the defendant had 
been possessed of any personal interest in the subject-matter to which the 
letter related ; if he had been a part owner of the ship, or an underwriter 
on the ship, or had any property on board, the communication of the 
letter to the shipowner would have fallen clearly within the rule relating 
to excusable publications ; and so, if the danger disclosed by the letter 
either to the ship or the cargo, or the ship's company, had been so imme- 
diate as that the disclosure to the shipowner was necessary to avert such 
danger, then, upon the ground of social duty, by which every man is bound 
to his neighbour, the defendant would have been not only justified in 
making, but would have been bound to make, the disclosure (o). 

Privileged cornmunicatioris hy parties having a pecuniary interest involved 
in the matter of the cmnmunication, — A communication made by a person 
immediately concerned in interest in the subject-matter to which it relates 
for the purpose of protecting his own interest, in the full belief that the 
communication is true, and without any malicious motive, is a privileged 
communication, and protected from liability in an action for libel. Where 
a letter was written confidentially to certain bankers, conveying charges 
injurious to the professional character of a solicitor in the management of 
certain concerns which they had intrusted to him, and it appeared that the 
writer of the letter was himself interested in the affairs which he supposed 
to be mismanaged, and wrote the letter bond fide under the impression that 

( '») Grcsswell. J., Coxhead v. Richards, 2 G. B. 509. Wilson v. Robinson, 7 Q. B. 

C G . B. 605. Bennett v. Deacon, ib. 633. 68. 

(^0 Tindil, G. J., Coxhead v. Richards, 
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Ms statements were well founded, it was held that the communication was 
privileged. “ If a communication of this sort,” observes Lord Ellenborough, 
** wMch was not meant to go beyond those immediately interested in it, 
were the subject of an action for damages, it would be impossible for the 
affairs of mankind to be conducted ” (p). 

Among the various communications which have been held • to *be 
protected in consideration of the private interest of the party making 
them may be enumerated, notices of the commission of an act of bank- 
ruptcy by the plaintiff, given by a creditor whose pecuniary interests 
required the information to be given (q), and communications respecting 
the character of servants (post, p. 589). 

Reckless and inconsiderate communications. — But it is not sufficient in 
every case of a confidential communication made by a party having an 
interest in the subject-matter thereof, to show that it was made bond fdc 
and without malice. A man has no right, as we have seen, to make 
himself the medium of propagating scandalous and defamatory accusations, 
unless he himseff honestly believes them to be true, and his belief is not 
an honest belief if it is formed in a reckless and inconsiderate manner. 
If he has the means by inquiry of ascertaining whether the charge is true 
or false, and neglects to make inquiry, and exercises no effort to arrive at 
the truth, his belief can hardly be said to be an honest belief ; for whoever 
publishes and circulates in writing opinions and statements unfavourable 
to another, ought to bo prepared to show that he had some reasonable 
ground for it. There is a wide distinction between reckless assertions 
made by a man who assumes to have a knowledge of the facts he com- 
municates, and honest communications made with a view to inquiry and 
information by a party interested in knowing the truth (r). If a question 
is asked concerning the character of another, the party interrogated is not 
justified in giving a damaging answer, unless ho has some fair and 
reasonable foundation for it. 

Disclosures made bond fide in the course of an investigation set on foot by 
the plaintiff himself are also privileged and protected. If, therefore, the 
plaintiff, or another party at the plaintiff’s request, writes to the defendant 
asking for information on some point affecting the plaintiff’s character, 
and the defendant merely relates what he has heard, the communication 
is privileged (s). 

Communications between subscu'ibers to Words spoken by one 

subscriber to a charity in answer to inquiries by another subscriber 
respecting the conduct of a medical man employed by the charity, in his 

. (p) APDougall v. Claridge^ 1 Campb. (r) James v. Boston^ 3 Car. & K. 7. 
300. (a) Hopwood v. Thorny 8 G. B. 310. 

(q) Blackhnm v. Pugh, 2 C. B. Oil. 
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attendance upon the objects of the charity, are not merely on account of 
those circumstances a privileged communication. There may be a 
thousand subscribers to a charity,” observes Lord Denman. “ Such a 
claim of privilege is too large ” (i). 

Privileged communications respecting the choaracter of servants. — One of 
the most ordinary and common instances of the application in practice of 
the privilege of protection to confidential communications of a criminatory 
character, is that of a former master giving the character of a discharged 
servant, which, if given witli honesty of purpose to a party who has any 
interest in the inquiry, is a privileged communication, although made in 
the presence and hearing of a stranger (t/). Even though the statement 
be untrue in fact, the master will be held justified by the occasion in 
. making the statement, unless it can be shown to have proceeded from a 
malicious mind. Malice may be established by various proofs : one may 
be that the statement is false to the knowledge of the party making it, 
and if there is any evidence of wilful untruth in the statements as to 
character, there is evidence of malice to be submilted to a jury. 
“ Generally speaking, anything said or written by a master when he gives 
the character of a servant is a privileged communication, if made bond fide 
in answer to inquiries that have been addressed to him. It is not 
essential that the party making the communication should be put into 
action in consequence of a third party’s putting questions to him. lie 
may, when he thinks that another is about to take into his service one 
whom he knows ought not to bo taken, set himself in motion to induce 
that other to seek information and put questions to him. Tlio answers to 
such questions given bond fide^ with the intention of communicating such 
facts as the other party ought to know, will, although they contain 
slanderous matter, come within the scope of a privileged communication. 
But in such a case it will be a question for the jury whether the 
defendant has acted bond fide, intending honestly to discharge a duty, or 
whether he has acted maliciously, intending to do an injury to the servant. 
When he volunteers to give the character, stronger evidence that he acted 
bond fide will be required than in the case where he has given the character 
after being required so to do (x). 

If the employer has received credible information of the misconduct of 
a servant after the latter had left his situation, it is his duty to disclose 
the fact in answer to inquiries as to character, in order that a proper 
investigation may be made by parties interested in knowing the truth (y). 
If a good character is given to a servant, and then circumstances are 


(t) Martin v. Strong^ 5 Ad. & E. 538. {x) Patlison v. Jones^ 8 B. & C. 578. 

(u) Toogood v. Spyring, 1 C. M. & R. (y) Child v. AfiUch, 9 B. & C.403. 

193. 
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discovered whicli show that the character was not deserved, it is the duty 
of the party who has given the good character to communicate tho 
discovery to the person to whom such character has been given, and the 
communication, if made bond Jide^ is privileged and protected (z). But if 
it appear from the terms and language of the communication and the 
surrounding circumstances of the case that there was any malicious or 
spiteful feeling actuating the master when making the communication, 
then it is not protected. If, therefore, it he proved that the bad character 
given to the servant is false, and that the master knew it at the time he gave 
it, there is evidence of express malice, and the privilege is annihilated. 
If the master characterizes his servant as “a bad-tempered, lazy, 
impertinent fellow,** and the servant brings forward persona with whom 
he has previously lived who give him a good character, and contradict the . 
allegation of his bad temper, laziness, and impertinence, it is incumbent 
on the master, to give some general evidence, showing that he had a 
reasonable ground for using the language he did use, and that the 
statement was not totally unfounded and wholly devoid of truth. If he 
fails to give some general evidence of this sort, the charge against 
the servant will be considered reckless and unfounded, and there will be 
evidence of malice for a jury. Unquestionably,” observes Lord Alvanley, 
C. J., the master who has given a bad character of a servant to persons 
inquiring after his character, is not bound to substantiate by proof what 
he has said; but it is equally clear that the servant may, if he can, prove 
the character to be false ; and the question between the master and the 
servant will always in such case be, whether what the fbrmer has spoken 
of the latter be malicious and defamatory ** (a). 

Where the defendant having been asked for the character of her 
governess, and why she pai-ted with her, stated that it was on account 
of her incompetency, and not being ladylike nor good-tempered,” and it 
was shown that the governess had served the defendant above a year ki 
that capacity, and had been twice favourably recommended by her during 
that year to other persons for a situation as governess, and general 
evidence was given of her competency, good temper, and ladylike manners 
by witnesses who were her personal friends, it was held that this evidence 
required some answer on the part of the defendant, and that in the absence 
of any evidence of the incompetency, bad manners, or bad temper of the 
governess, there was proof of malice for the jury. “ If,** observes 
Patteson, J*, “ the plaiutiff makes out a primd fade case of malice, it 
oertainly lies on the defendant to answer it. When it is said that he 
must prove the truth of his statement, it is not meant in the sense of 


( 2 ) Gardner v. Slade, 18 Q. 13* bOl. 


(a) Rogers v. Cl{fton^ 3 B. & P. 301. 
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truth absolutely; but he must show that the assertion was made with an 
honest belief of its being the truth ” (5). 

Where a libel imputed to the plaintiff incompotency and unskilfulness 
in a particular transaction in which the plaintiff had been employed by the 
defendant, it was held that it was not competent to the plaintiff to give 
evidence of general competency and skilfulness, without meeting the specific 
instance relied upon by the plaintiff (c). 

Where the plaintiff, being secretaiy of an association called the 
Brewers’ Company, was dismissed for alleged misconduct, and the defend- 
ant, who was a director of the company, and also a director of another 
company, called the London Necropolis Company, of which the plaintifi 
was auditor, called the attention of the directors of the last-named com- 
pany to the plaintiff’s misconduct and dismissal from the secretaryship of 
the other company, alleging that he had been charged with obtaining 
money from the solicitors of the company by false pretences, and taking 
up a bill of his own with it, it was held that the defendant might properly, 
in his character of director of the Necropolis Company, make the commu- 
nication he did, although it charged the plaintiff with the actual commis- 
sion of the offence imputed to him, or amounted to an assertion on the 
defendant’s part that he believed the charges to be true ; for it was both 
his duty and interest to make the communication ; and it was held that, 
in order to render the defendant liable in damages, actual malice must be 
shown, in the shape of proof that the defendant was not actuated by a 
justifiable motive, but by some evil intention towards the plaintiff (d). 

Where the defendant, having given notice of dismissal to his footman 
and cook, they separately went to him and asked his reason for discharging 
them, when he told each, in the absence of the other, that (ho or she) was 
discharged because both had been robbing him ; whereupon each brought 
an action for the words so spoken to the other, it was held that the state- 
ment was privileged (e). 

CommenU tn excess of the prmlege,—^^ The proper meaning of a privi- 
leged communication,'’ observes Parke, B», ** is only this, that the occasion 
on which the communication was made rebuts the inference of malice 
primA arising from a statement prejudicial to the character of the 
plaintiff, and puts it on him to prove that there was malice in fact, t. s. 
that the defendant was actuated by motives of personal spite or ill-will, 
independent of the occasion on which the communication was made ” (/). 
This may be established by the language of the communication itself, hj 
showing that it was made in virulent and abusive terms, and that the 

(b) Fountain v. Boodle^ 3 Q. B. 13. (r) Manhy v, Witt^ 18 C. B. 544. 

(c) Brine v. Bazalgeite, 3 Exch. 604. (/) Wright v. Woodgatef 2 Or. M. & B. 

(rf) Harrit v. Thompson^ 18 C. B. 348. 677. 
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words used were stronger than the occasion justified. When the commu^ 
nication is in writing, the jury are entitled to look at and read the 
writing, in order to judge of its true character. 

“ Any one, in the transaction of business with another, has a right to 
use language, 5ond fide, which is relevant to that business, and which a 
^ue regard to his own interest makes necessary, even if it should directly, 
or by its consequences, b^ injurious or painful to another ; but he has no 
right to make defamatory comments on the motives or conduct of the party 
with whom he is dealing.” Where, therefore, the defendant claimed a sum 
of money from the plaintiff, and the 4 >laintiff *s clerk wrote, by direction of 
the plaintiff, to the defendant, telling him that the plaintiff denied his 
liability, whereupon the defendant wrote to the clerk, alleging facts in 
support of his claim, and added, this attempt to defraud me is as mean 
as it is dishonest,” it was held that the comment was not privileged, and 
was libellous and actionable (g). 

Of the effect of addressing privileged communications to a wrong party by 
mistake , — It does not appear to have been expressly decided, whether an 
honest mistake, made in sending a privileged communication to the wrong 
person, destroys the privilege, and subjects the party making the commu- 
nication to an action ; or how it would be if a gentleman, asked by letter 
for the character of a servant, should, bond fide^ write an answer, stating 
acts of dishonesty and immorality committed by the servant, and, by mis- 
take, address the letter to another person, different from the inquirer, 
altliough of the same name (Ji), 

Publication of trials in courts of jmtke containing defarnaUny rnatter,— 
“Newspapers and other publications,” observes Tindal, 0. J., “which 
narrate what passes in courts of justice, are, to a certain extent, privi- 
leged. No one can read their accounts of judicial proceedings without 
being sensible that, on several occasions, they do, to a certain extent, serve 
the cause of publick justice. They ought therefore to be privileged, but 
their privilege must be restrained to occasions in which they publish fairly 
what passes in court. Everybody knows that the statement of counsel is 
ex partSy and that he is often instructed to make allegations which it is 
afterwards impossible to support in proof. If, therefore, after a cause has 
been tried, a defamatory statement by counsel, which the evidence has not 
at all supported, is published in a newspaper, the publication is not privi- 
leged, because it is not a fair account of what passed in court ” (i). The 
cases in which reports of legal proceedings, whether ex parte or not, have 

{g) Tu9on V. EvanSi 12 Ad. & E. 723. J,, 0. P. 215. Beauchamps (Ld,) v. Croft, 

(A) Harrison v. Bush, 5 Ell. Bl. 350. Dyer, a85 a. Curru v. Walter, 1 B. & P. 

(t) Saunders v. Mills, 6 Bing. 218. 525. 

Hoare v. Silvirlock, 0 C. B. 20 ; 10 Law, 
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been held to be libellous and actionable are, where the account pub- 
lished has been false or highly coloured, or where the reporter has added 
comments, allegations, and opinions of his own, reflecting upon the 
character or conduct of others (it), or where the matters given in evidence 
and published are of a grossly scandalous, blasphemous, or immoral 
character (1). 

Puhlkations of ex-^parte statements and of proceedings preliminary to a triah 
— “We are not prepared,” observes Lord Campbell in a recent case, “ to 
lay down for law, that the publication of preliminary inquiries before 
magistrates is universally lawful, nor that the publication of such inquiries 
is universally unlawful. One of the resolutions of this court, in Duncan v. 
Thwaites (w), lays down the doctrine that the report of a preliminary 
examination before a magistrate is unlawful, where the party accused has 
been committed or held to bail for an indictable offence ; there the actual 
pendency of a prosecution was a main ingredient in the decision : but 
where the party accused has neither been committed nor held to bail, but 
absolved by the magistrate, wo think we are at liberty to hold that an 
impartial and correct report of the proceedings is lawful. In the cases 
relied upon to establish the general doctrine that reports of preliminary 
proceedings before magistrates are not lawful, it will be seen that there 
were either vitu 2 )crative comments acconq^aiiying the statement of tlio 
evidence, or some aggravation attending the publication of the report, or 
some peril which was likely to be caused to the person complaining of 
it” (7^). 

The privilege is not confined to the publication of the proceedings of 
the superior courts. The dignity of the court cannot be regarded, and 
“ no distinction can be made for this purpose between a court of pie poudre 
and the House of Lords.” 

A magistrate, upon any preliminary inquiry respecting an indictable 
offence, may, if he thinks fit, carry on the inquiry in private, and the publica- 
tion of any such proceedings before him would undoubtedly be unlawful ; but 
while he continues to sit fori bus apertis, admitting into the room where he 
sits as many of the public as can be conveniently accommodated, and thinking 
that this course is best calculated for the investigation of truth and the satis- 
factory administration of justice (as in most cases it certainly will be),*the 
court in which he sits is to be considered a public court of justice, pro- 
vided the magistrate has jurisdiction over the matters brought before him, 
and authority [to inquire into them. But “ if magistrates publickly hear 

{k) Stiles V. Noke», 7 East. 492. Lewis (m) 3 B. d; C. 5&6. 

V. ClemenU 3 B. & Aid. 710. Andrews v. (n) Ld. CanipbeU, Lewie v. Levy, 27 

Chuptnanj 3 C. K. 288. Iaw, J., Q. B. 289* 

{1) Hex V. Carlile^ 3 B. 4fe Aid. 169. 

Q Q 
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Blanderous complaints respecting matters over which they have no jurisdic- 
tion, a report of what passes before them is as little privileged as if they 
were illiterate mechanics assembled in an ale-house ” (o). 

PvbUcatwn of speeches and proceedings in parliament — Information 
piimted merely for the use of members of parliament and circulated amongst 
them is privileged, but writings containing defamatory matter, though 
printed for the use of members, cannot lawfully be circulated amongst 
those who are not members of parliament A member of parliament 
may make what reflections he pleases upon the character of others from 
his place in the House of Commons, but if he prints and publishes his 
speeches he will be responsible in damages if they are of a libellous 
character (g-). 

Defamatory reports of proceedings at publick meetings. — The principle 
which protects newspaper proprietors and others, who publish a fair and 
correct statement of what takes place in courts of justice, does not extend 
to protect the publication of what is said at public meetings, or meetings 
of commissioners appointed to be holden by statute for publick purposes. 
“ At such meetings,” observes Lord Campbell, “ things may be said very 
relevant to the subject in hand, but very calumnious ; and in what an 
unhappy situation the calumniated person would bo, if the calumny might 
bo published, and yet ho could not bring an action and challenge the 
printer and publisher of the libel to prove its truth ” (r). 

Reviews and written criticisms upon authors, — “Everyman,” observes 
Lord Ellcnborough, “ who publishes a book, commits himself to the judg- 
ment of the publick, and any one may comment upon his performance. If 
the commentator does not step aside from the work, or introduce fiction 
for the purpose of condemnation, he exercises a fair and legitimate right ; 
but if ho follows the author into domestic life for the purpose of slander, 
that will bo libellous. Authors are liable to criticism, to exposure, and 
even to ridicule, if their compositions are ridiculous, othenvise the first who 
writes a.book upon any subject will maintain a monopoly of sentiment and 
of opinion respecting it, which would tend to the peipetuity of error."’ 
“ The critic does a great .service to the public who writes down any vapid 
or useless publication, such as ought never to have appeared. He checks 
thoidisscmination of bad taste, and prevents people from wasting both their 
time and their money upon trash. I speak of fair and candid criti- 
cism, and this every one has a right to publish, although the ^a^thor may 
suffer a loss from it. Such a loss the law does not consider an injury, 

(o) Ib. 288. McGregor v. ThwaiUiy B Rex v. Ld, Abingdon t 1 Esp. 226 ; cited 

B. & 0. 24. 26 Law, J., Q. B. 107; 7 £11. Ss £1. 238. 

(p) Siockdaltt V. Hansard, 0 Ad. & E. 1. (r) Davison v. Duncan, 1 Ell. & Bl. 

{q) Rex v. Creevey, 1 M. & S. 280, 231; 26 Law, J., Q. B. 306. 
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because it is a loss wliich the party ought to sustain. It is the loss of 
fame and profit to which he was never entitled (s). 

“ The editor of a publick newspaper,” observes Lord Kenyon, “ may 
fairly and candidly comment on any place or species of publick entertain-^ 
ment, but it must be done without malice or view to injure or prejudice 
the proprietor in the eyes of the publick. If fairly done, however severe 
the censure, the justice of it screens the editor from legal animadversion ; 
but if it can be proved that the comment is malevolent, and exceeds the 
bounds of fair opinion, then it is a libel and actionable^* (<). 

Critioisms hy one puhlick journalist upon another , — It is competent to 
one publick writer to criticise another and ridicule his sentiments and 
opinions, but he is not justified in making calumnious remarks on the 
private character of the individual, or imputing to him base and dishonour- 
able conduct. In that respect, the editor of a newspaper enjoys a right of 
protection in common with every other subject (m). A paragraph, in 
newspaper, charging another with being a vulgar, ignorant, and scurrilous 
journal, is not actionable ; but it is otherwise if it asserts that it is in low 
circulation; and calls the attention of advertisers to the fact, as the plain 
object of it is to damage the sale of the paper, and diminish the profits 
from advertising (a;). 

Works of art are as much the subjects of criticism as the writings of 
an author. Any man has a right,” observes Lord Tenterden, to 
express his opinion of them ; and however mistaken, in point of taste, that 
opinion may be, or however unfavourable to the merits of the author or 
artist, the person entertaining it is not precluded by law from its fair, 
reasonable, and temperate expression, although through, the medium of 
ridicule. If it is unfair and intemperate, and written for the purpose of 
injuring the artist in his profession, it is actionable** (y). 

Critiewm upon sennons. — Tlie law permits comments to be made upon 
the sermons delivered by clergymen from their pulpits, provided the com- 
ments are fairly, justly, and truly made. A clergyman also may be fairly 
characterized as a remarkably bad preacher, or as a preacher of erroneous 
doctrines, and if the parson sustains an injury from the criticism, it is 
injury for which there is no redress at law by damages. But all reflections 
upon the private character or private conduct of the clergyman, calculated 
to bring him into disrepute with his parishioners, is libellous and action- 
able. The preaching of a sermon in the ordinary mode of a clergyman*s 
duty in the parish church docs not make the sermon publick property, so 

(«) Carr v. JTood, cited in Tabart v. 2 Stark. 97. 

Tipper, 1 Campb. 357. (x) Heriot v. Stuart, 1 Esp. 430. 

(t) Vibdin v. Swan, 1 Esp. 26. (y) Soane v. Knight, 1 M. & M. 74. 

(u) Ld. EUenborough, Stuart y, Lovell, 
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as to inyite obsemtion upon it, and authorize the same freedom of 
criticism and comment from the press in general, as is extended to the 
publication of a literary work {z). 

Comments upon the publick character of pfMick men . — There is a wide 
difference between publications relating to publick and private individuals. 
Every subject has a right to comment upon those acts of publick men 
which concern him as a subject of the refiklm, if he do not make his com- 
mentary a vehicle for malice and the indulgence of some private spite or 
pique. “ You have a right to comment on the publick acts of a minister, 
upon the publick acts of a general, upon the publick judgments of a judge, 
upon the publick skill of an actor, but you have no right to impute to 
them such conduct as disgraces and dishonours them in private life ** (a). 


SECTION 11. 

OF VERBAL SLANDER. 

When defamatory words are actionable . — The old cases respecting the 
liability of parties for the utterance of verbal slander are of the most 
unsatisfactory and contradictory character. “ They are,” observes Pratt, 
C. J., “ very odd cases” (6). At one period the courts seem to have 
regarded actions for slander, by word of mouth, with great disfavour, and 
to have done all they could to discourage them ; at another time they 
favoured the action, because men’s tongues were growing more and more 
virulent and dangerous, and people were apt to take the law into their 
own hands, and revenge themselves on the slanderer if they failed to 
obtain redress in a court of justice (c). In some cases we find judges 
complaining of the growth of actions for verbal slander, saying that they 
would spoil all communications between man and man, and repress all 
expression of opinion, so that one would be afraid to speak disparagingly 
of the accommodation afforded by a particular inn, or of the wine sold 
therein, or of the surveys furnished by a particular surveyor (^Z). At 
another period we find judges lamenting the frequency of scandals and 

(r) Oathercole v. Mkll, 15 M. k W. (b) Button v. Heyward^ 8 Mod. 24. 

844. Hearne v. Stowell, 12 Ad. & E. (c) Harrison v. Thomborwgh^ 10 Mod. 

719. 108. 

(a)* FarmUtr v. OoupUnd^ 6 M. d; W. (d) King v. Jake, 2 Ventr. 28. Crofts 
108. V. Brown, 3 Bulstr. 107. 
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the license given to the tongue of the slanderer, and expressing their 
surprise that cases are to be found in the books in which a clergyman 
failed to obtain compensation in damages for an imputation of adultery (e), 
and that a schoolmistress had been declared incompetent to maintain an 
action for verbal charges of prostitution (/). 

“ The opinions of later times,” observes Holt, 0. J., “ have been in 
many instances different from those of former days in relation to actions 
for words, and judgments have gone different ways. These actions for 
words are scrambling things, that have gone backwards and forwards. 
And I have heard my Lord Hale and Justice Twisden say, that they 
knew no set rule for actions for words, but that all words stood upon 
their own feet. It is not worth while to be learned on the subject, but 
for my part, wherever words tend to take away a man’s reputation, I will 
encourage such actions, because so doing will contribute much to the 
preservation of the peace” {g). 

Defamatory words not actionable without special damage, — As the law 
at present stands, mere vituperation and abuse by word of mouth, however 
gross, is not actionable, unless it is spoken of a professional man or 
tradesman in the conduct of his profession or business. Thus, to call a 
man a scoundrel, or blackguard, or a swindler, or a rogue, or to say of a 
man, You are a fellow, a disgrace to the town, and unfit for decent 
society, on account of your conduct with whores,” is not actionable (A). 
Neither is it actionable to call a man a blackleg, unless it be shown that 
by the use of the term the defendant intended to impute to the plaintiff 
that he is a cheating gambler (i). Words imputing to a lady that she 
gets her living by imposture and prostitution, and that she is a swindler, 
are not actionable without special damage (A;); nor the words, He is a 
rogue, and has robbed and cheated his brother-in-law of upwards of 
2000Z.” (/). 

Defamatory words actionable per se without proof of any special damage, 
— But words imputing an indictable offence are actionable per se without 
proof of any special damage, as they render the accused party liable to 
the pains and penalties of the criminal law; such as words imputing 
bigamy (»i), forgery, the receipt of stolen goods, knowing them to be 
stolen (n) ; the careless or unskilful administration of mercury, or any other 


(«) Parrot v. Carpenter, Cro. Eliz. 502 ; 
Noy. 64. 

(/) Per Twiaden, J., Wharton v. Brook^ 

1 Ventr. 21. Wxlby v. EUlon, 8 C. B. 
142. Ld. Denman, C. J., Ayre v. Craven^ 

2 Ad. & E. 7. 

{g) Baker v. Pierce, 6 Mod. 24. For- 
tesoue, J., Bntton v. Heyward^ 8 Mod. 24. 


(A> Lumby ▼. AUdayyl Cr. <fc Jerv. 301. 
Savile v. Jttrdine, 2 H. Bl. 531. 

(1) Barnett v. Allen, 8 H. & N. 976 ; 

27 Law, J., Exch. 412. 

(A) Wilby V. EUton, 8 C. B. 142. 

(2) Hopwood V. Ttwrti, ib. 313. 

(m) Heming v. Power, 10 M. & W. 570. 

(n) Alfred v. Farlow, 8 Q. B. 854. 



598 


OF ORAL SLANDER — ACTIONABLE WORDS. [OHAP. ZVI. 

poisonoDS or dangerous drug, and thereby causing death (o) ; the keeping of 
a bawdy-house (p), or the doing of any other criminal or indictable offence. 
But words conveying only a vague sort of suspicion in the mind of the 
speaker (^); uttered Itond fide with a view of obtaining information, or 
by way of warning, or spoken in grief and sorrow, for the news (r) will 
not create any cause of action, as the circumstances rebut the presumption 
of malice; nor any words of mere suspicion or opinion, which do not 
convey any positive imputation of guilt (s) ; but if a man says of another, 
I am thoroughly convinced you are guilty of stealing, &c. &c.,” this is 
equivalent to a positive averment of the fact {t). 

Defamatory words imputing to the plaintiff that he is afflicted with a 
contagious disorder arc actionable per se. Thus, to say seriously and 
positively of^ a person that he has got the leprosy, or the pox, is action- 
able, without proof of any special damage, because it causes him to be 
dBlnncd and avoided by society (m). The imputation must refer to the 
time present^ and not the time past, for words are not actionable which 
merely impute to the plaintiff that at some previous period he had the 
disease (ar). 

Defamatory words concerning tradesm^ and professwntA men^ spoken of 
them in the way of their trade or profession, will sustain an action when 
such words would not be actionable when spoken of a person having no trade 
or profession {y). Words imputing to a tradesman fraudulent conduct in 
the transaction of business, such as the use of false weights, are actionable 
per se, without proof of special damage (z); and so are words imputing to 
a tradesman that he is in the constant habit of cheating and defrauding 
his customers, and those who deal with him (a), and words imputing 
bankruptcy or insolvency to a person engaged in trade, such as “if he 
does not come and make terms with me, I will make a bankrupt of him, 
and ruin him ” (i). 

But “ if one tradesman will pretend to be a greater artist than 
others, it is lawful for them to support their own credit in the same 
way;” and, consequently, it is not actionable for one tradesman to de- 
preciate tbe wares and merchandize of another in comparison with his 
own. So long as it is a mere puff by one of two rival tradesmen, recom- 

(o) Fdsall V. JtHSsell, 5 Sc. N. R. 801. (r) CarsUhe v. MapUdoram, 2 T. R. 

{p) Brayne v. Cooper^ 5 M. & W. 2Q0. 47ft. 

iq) Tttzer v. Ma^ord, 0 Exch. 930. (j) Per Cur. Samum v. Dehmy, S 

(r) Crawford v. MiddUton^ 1 Lev. 82. Str. 898, 

(«) Com. Dig. Action on the case for (z) Griffiths v. Lewis, 7 Q. B. 6ft. 
defamation. F. 13. (a) Peeve v. Holgate, 2 Lev. 62. 

(/) Peake v, Oldham, Cowp. 27ft. {b) Brown v. Smith, 13 C. B. ft99. Ld. 

(m) Bloodworih V. Gray, 7 M. & Gr. Denman, C. J., Robinson v. Marchant, 7 
334; 8 So. N; R. 9. James v. ButUch, Q. B. 918. 

4 Rep. 17 b. 
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mending his own articles in preference to those of another, it is defensible 
on account of the interest the defendant has in the matter ; but to say 
generally of a tradesman that he is in the habit of selling goods which he 
knows to be bad, is actionable (c). 

Words imputmg mi8C(Mdwit^ or gross ignorance or incapacity^ to pro- 
fessional men in the discharge of their •professional duties^ are actionable per 
ss, without proof of any special. damage ; such as words imputing to a 
practising physician that he is a quack and a mountebank {d ), or that he 
has killed a patient through ignorance of the first principles of his 
profession (e); or words imputing to a surgeon or accoucheur the want of 
a proper qualification for his profession or business, or the want of skill, 
or of any professional requisite, or that his character is so bad amongst 
his professional brethren that they will not meet hini(/); but words 
conveying an imputation against a medical man not necessarily connected 
with his profession, such as a general imputation of adultery, are ^^ot 
actionable {g)\ but if the statement be, that he has seduced or committed 
adultery with one of his patients, it would be otherwise. 

Words imputing to a barrister that ho has wilfully and corruptly 
deceived his client, and revealed the secrets of his cause, or that he has 
given vexatious counsel, and seeks only to fill his own pockets, without 
regard to the interests of his clients, are actionable {h) ; and so are words 
imputing to a practising attorney that he is well known to bo a corrupt 
man, and to deal corruptly in his profession (i) ; or words imputing to him 
that he betrays the secrets of his clients, or that he is ignorant of his 
profession, and is no lawyer, and that fools only go to him for law, or 
that he is guilty of mal>practicc, or is a cheat, a rogue, or a knave in his 
profession (A;). But mere vituperative language or general abuse of a 
professional man is not actionable, unless it has reference to his conduct 
in his profession. Thus, t5 call an attorney a cheating knave is not 
actionable, but to say that he cheats his clients is actionable (/). In all 
actions founded on words imputing to a professional man conduct which 
disgraces and injures him in his profession, it must be averred and 
proved that the plaintiff was in the exercise and practice of his profession 
at the time of the utterance of the slander ; for if he has ceased to exercise 
his profession or employment at the time the words are spoken, the words 


(c) Evan$ v. Harlow, 5 Q. B. 033. 

(d) Ooddari v. Haselfoot, 1 Roll. Abr. 64. 

(e) Tutty V. Alewin, 11 Mod. 221. 

(/) Southee v. Denny, 1 Exch. 196, 

\g) Ayre v. Craven, 2 Ad. & £. 2. 

(A) Snag v. Gray, 1 RoU, Abr. 57. 


King v. Lake, 2 Ventr. 28. 

(t) Birchley*$ case, 4 Rep. 16 aj pL 6. 
(A) Banks v. Allen, 1 RoU. Abr. 64. 
Baker v. Morfite, Sid. 327. Day v. BuUer, 
3 WUr. 69. 

({) AUeston v. Moor, Het. 167. 
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are not actionable, on the ground that they were spoken of him in his 
profession (m). 

To say of a bencficed clergyman that he is drunk in church, or that 
he preaches false doctrine, lies, and malice, and ought to be degraded (n), 
or that he is an old rogue, and a contemptible fellow, hated and despised 
by his parishioners (o), or that lie has preached a seditious sermon, and 
has moved the people to sedition (p)y is actionable : words also imputing 
fraudulent and dishonest conduct to a beneficed clergyman in some clerical 
matter (^), or accusing him of incontinence, or the preaching of false doc- 
trine, arc actionable, as they tend to iiyure him in his professional cha- 
racter, and, if true, to subject him to a deprivation of his benefice, and to 
a degradation of orders, and, consequently, to a loss of temporal emolu- 
ment. But if at the time of the speaking of the words the plaintiff is not 
bencficed, and is not in the actual receipt of professional beneficial emolu- 
ment as a preacher, lecturer, curate, or the like, there is no actual 
damage, and an action for slander is not maintainable. If the plaintiff 
bo in orders ftiercly, and not in possession of any temporal advantage, as 
having professional occupation, the only remedy appears to be in the 
Ecclesiastical Court” (r). And whenever the words imply only general 
abuse, and do not affect the plaintiff in his professional and clerical cha- 
racter, they are notactionable without proof of special damage (s). 

Words imputing official misconduct to a person in an office of profit or 
trust are actionable per se. Thus, to say publickly of a man who is in the 
enjoyment of an office of honour, profit, or trust, that he is wanting in 
integrity in his office, or that he habitually neglects his official duties, or 
that he is a corrupt man and takes bribes, is actionable ; but if the words 
merely impute to him want of ability and general unfitness for his post, 
the words are not actionable without proof of special damage (l). When- 
ever words are sought to be made actionabldsn the ground that they were 
spoken of a man in office, it must be shown that they were spoken of him 
in his character or conduct in his office, and that they impute tO him the 
want of some qualification for, or misconduct in, his office j for if they 
impute to him only general misconduct and unfitness for his situation, 
they will fail to support an action, without proof of special damage (u), 

(m) Bellamy v. Burch, 16 M. AW. 8U0. (r) QaXlwey v. MarsIuiUy 0 Exch. 296 ; 

(n) Dodd V. Bobinaon, Aleyn, 63. 23 Law, J., Exch. 78. 

Cranden v. Walden^ 3 Lev. 17 ; 1 HoU. (s) Pemberton v. ColU, 10 Q. B. 473 
Abr. 5fi. 16 Law, J., Q. B. 403. 

(o) Musyrave v. Bovey, Str. 048. (<) Bac. Abr. Slander, B. 

(p) Brittridye's case, 4 Co. 19 b. (m) Lumhy v. AUday, 1 Cr. & J, 801. 

(a) Pemberton v. ColUy 11 Q. B. 461 ; Hopwood v. ZYiom, 8 C. B. 313. 

10 Law, J., Q. B. 403. 
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Words rendered actionable hj reason of special damage. — If any special 
damage has been sustained by the plaintiff by reason of the utterance of 
slanderous words, an action for damages is then maintainable. Thus to 
say of a spinster that she is in the family way, or that she has had a child, 
is not per se actionable ; but if the girl is about to be mamed, and she 
loses her marriage in consequence of the utterance of the slander, a very 
grave cause of action arises (x). If, in consequence of the utterance of 
slanderous words by the defendant, the plaintiff has lost a situation, or 
been refused employment, there is special damage resulting from the 
wrongful act, capable of maintaining an action. Thus, where the plaintiff 
was chaplain to a peer, and the defendant falsely alleged of him that lie 
had had a bastard, whereby ho lost the chaplainship, it was held that the 
plaintiff was entitled to maintain an action for compensation in damages 
on the ground that the chaplainship was a temporal preferment (//). 

Slandei'ous denvneiations from the pulpit — If a priest or clergyman, or 
minister of any religious denomination, singles out any particular: member 
of liis congregation, and denounces him for misconduct in his trade or pro- 
fession, or in the execution of any office of trust, or if he defames him 
generally, and slanders him in the face of the congregation whereby he 
loses a situation, or is dismissed from his employment, and sustains 
special damage, the priest or clergyman will be answerable in damages, if 
he cannot prove the truth of the charge he malves ; for no minister of 
religion lias a right to propagate slander under the guise of disseminating 
religious truth or repressing vice {z). Where the plaintiff, in his decla- 
ration of his cause of action, set forth that he was a parishioner of S , 

and that the defendant being the vicar there, and intending to scandalize 
the plaintiff, and bring him into bad repute with his neighbours, and 
cause them to shun his company, did, in the time of divine service, in the 
church, in the hearing of parishioners, maliciously pronounce the 
plaintiff excommunicated, by virtue of a certain instrument of excommu- 
nication, alleged to have been received by him from the ordinary, whereas 
the defendant had received no such instrument, nor was the plaintiff 
excommunicated, by which means the plaintiff was scandalized and pre- 
vented from going to church, and was put to great trouble and expense 
in showing his innocency, <&c., it was held that the declaration disclosed a 
good cause of action (a). 

Effect of a diemissal of a slandered servant^ being a turongful dismissal on 
the part of the master who dismisses in consequence of the slander . — Where 

(ar) Davis v. Gardiner^^ Co, 16 b, pi. 11. Law, L, Kxch. 152. 

iy) Payne v. Beaumarris^ 1 Lev. 248. (a) Barnabas v. Traunter, Mich. 16 

(z) Gilpin y. Fmvler^ 0 Exch. 625 ; 2.3 Car. B. B., 1 Vin. Abr. 896. 
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the plaintiff had been hired bj his master by the year, and his master 
wrongfully dismissed him, in consequence of some slanders respecting 
him, circulated by the defendant, which were not actionable without 
special damage, it was held that, as the dismissal was a wrongful act on 
the part of the master, for which he was answerable in damages to the 
plaintiff, there was no special damage resulting to the plaintiff capable of 
sustaining an action against the defendant. The supposed special 
damage,” observes Lawrence, J., was the loss of the advantages to which 
the plaintiff was entitled under his contract with his master; but he 
could not be considered in law as having lost them, for he still had a right 
to claim them of his master, who, without a sufficient cause, had refused 
to continue the plaintiff in his service.” “ The special damage,” further 
observes Lord Ellenborough, ^^'tnust be the legal and natural consequence 
of the words spoken, and here it is an illegal consequence ; a mere wrong- 
ful act of the master, for which the defendant was no more answerable 
than if, in consequence of the words, other persons had afterwards assembled 
and seiiifed the plaintiff, and thrown him into a horse-pond, by way of 
punishment for his supposed transgression” (5). 

JEffect of the slander being disbelieved by the master^ who dismisses the 
slandered set'vanU — If the dismissal of the servant has been caused by the 
utterance of the slander against him, the special damage results from the 
slander, so as, to render an action maintainable, although the master did 
not believe in the slander, and did not dismiss the servant, because he 
thought him guilty of the charge made against him, or considered him 
untrustworthy. Thus, where tlie plaintiff set forth that she was a straw- 
bonnet-maker, in the employ of a Mrs. Enoch, and tliat the defendant, 
who was the landlord, came to her mistress, and told her that the plaintiff 
tapped at the windows, and conducted herself shamefully and disgracefully, 
60 that the house looked like a bawd^ikouse, and Mrs. Enoch dis- 
missed the plaintiff, but stated in her evidence that she did not dis- 
miss her because she believed what the defendant told her, but because he 
was her landlord, and she was afraid ho would be offended if she did not 
send the plaintiff away after what he Imd said; it was held that the dis- 
missal was the consequence of the slanderous words, and that damages 
were recoverable in respect thereof, although the mistress, to whom the 
slander was uttered, did not believe it (c). 

Special datnage, mt being the immediate and natural consequence of the words 
spoken^ and not rendering the words actionable— Spontaneous and unautho- 
rized repetition of verbal slandei\ — Whenever proof of special damage is 


(d) Vicara v. WilcockSf 8 East. 3. 


(c) Knight v. Gibbs, 1 Ad. & £. 4G. 
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necessaiy to maintain an action of slander, it must appear that the special 
damage is the immediate and natural consequence of the words spoken (d). 
If, therefore, the use of slanderous words by the defendant, not actionable 
per se, would have wholly failed to produce any injurious consequence, 
unless aided by the act of another, the injury resulting from that act of 
the other is not to be ascribed to the defendant. A spontaneous and un- 
authorized repetition of slanderous words, is not the necessary consequence 
of the original uttering of the words; and the original utterer, therefore, 
is not responsible in damages for the subsequent repetition of the slander 
by persons who had no authority from him to repeat what he had said. 
Thus, where the substance of the plaintiff’s allegation of special damage 
was, that by reason of the defendant’s false representations to divers 
persons, one John Brycr refused to trust the plaintiflF, and the evidence 
was, that the words were addressed to one Edward Bryce, and that Bryce, 
at a subsequent time and place, and without any authority from the 
defendant, repeated the representations to Bryer, so that the repetition of 
the words, and not the original statement, occasioned the jplaintiff’s 
damage, it was held that the action was not maintainable. “ Every man,” 
observes Tindal, C. J., “ must be taken to be answerable for the necessary 
consequences of his own wrongful acts; hut such a spontaneous and un- 
authorized communication cannot be considered as the necessary conse- 
quence of the original uttering of the words, for no effect whatever fol- 
lowed from the first speaking of the words to Bryce. If he had kept 
them to himself, Bryer would still have trusted the plaintiff. It was the 
repetition of them by Bryce to Bryer, which was the voluntary act of a 
free agent, over whom the defendant had no control, and for whose acts 
he is not answerable, that was the immediate cause of the plaintiff’s 
damage. We therefore think that, as each count in the declaration 
alleges as the only grievance ^e original false speaking of the words, the 
allegation that, ‘ by reason of the committing of such grievance, Bryer 
refused to give the plaintiff credit,’ is not made out by the evidence” (e). 

But where the utterer of the slander directs it to be repeated in any 
particular quarter, or mentions it to a person whoso known duty it is to 
repeat it, he is responsible for the repetition of it. It is then his 
act, and is the natural and necessary result of the utterance of the 
words (/). 

Special damage directly resulting Jrom the repetition of oral slander , — 
Whenever loss of situation, or employment, or any other special damage 
is the direct consequence of the utterance of oral slander, the utterer is 

(d) Vicars v. Wtlcocks, 8 East. 3. « (/) KendiUon v. Malihg, Car. & M. 

(e) Ward v. Weekst 4 M. & P. 808 ; 7 402. 

Bing. 211. 
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responsible, whether he is himself the original author of the scandal, or 
whether he merely repeats what he has heard some one else say. A man 
cannot by law justify the repetition of slander by merely naming the 
person who first utt^ed it ; he must also show that he repeated it on a 
justifiable occasion, and believed it to be true. “ As great an injury may 
accrue from the wrongful repetition as from the first publication or 
uttei:ance of slander. The person who repeats it may give greater 
weight to the calumny, and may be actuated by greater malice than the 
original utterer ” {g). 

Circumatancea rebutting the presumptim^ of malice, — If the circumstances 
connected with the utterance of the words rebut the presumption of 
malice, there is no cause of action. Thus, where the plaintiff brought an 
action against one for falsely and- maliciously saying of him that he had 
heard he was hanged for stealing a horse, and on the evidence it 
appeared that the words were spoken in grief and sorrow for the news, 
Hobart, J., caused the plaintiff to be non-suited, for it was not said 
maliciously (7i). We have seen that there is a wide difference between 
statements made with a view to inquiry and information by parties 
seeking to ascertain the truth, and who profess to know nothing them- 
selves upon the subject of their inquiry, and statements made by persons 
who profess to have informatioii, and to communicate that information to 
another. But a person cannot shelter himself from the consequences of 
having made a slanderous imputation upon a man’s character by saying 
that he did not volunteer the statement, but made it honestly, believing 
it to be true, in answ^ to a question that was put to him (i). 

Privileged communications hg wm^d of mouth — Proof of malice, — We have 
already seen that many communications and statements of a slanderous 
character are privileged, either on the ground that they have been made 
in the course of a judicial proceeding (ai^, p. 581), or in discharge of 
some publick or private duty, or by parties having some pecuniary or 
family interest in the subject-matter of the communication (ante, pp. 
585 - 588 ), or that the communication was made in answer to inquiries 
respecting the character of a servant (ante, pp. 589-592), and that the 
occasion and circumstances repel the presumption of malice. Thus we 
have seen, that an action for slander is not maintainable against a 
defendant for charging the plaintiff with felony before a magistrate (^) ; nor 
against witnesses in a court of justice for false and scandalous statements 
made by them whilst giving their evidence upon oath {1 ) ; nor by a servant 

(^g) M^Phenony, Daniels, 10 B. A: C, (A) Ram v. Lamlegt Hutt. 118; ante, 
278. Tidfnan v. Ainslie, 10 £xch. 68. pp. 581, 582. 

(A) Crawford v. Middleton, 1 Lev. 82. (Z) Revis v. Smithy 18 C. B. 120 ; 25 

(•) Griffitha V. Lewis, 7 Q. B. 64. Law, J,, 0. P. 105. 
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against his former master for defamatory words spoken by the latter in 
giving the character of such servant (m). 

Where the plaintiff proved that he had been in the service of the 
defendant, and had been dismissed on a charge of theft, that he after- 
wards came to the defendant's and had some communication with the 
defendant's servants, when the defendant said to them, 1 have dismissed 
that man for robbing me; do not speak to him any more in publick or in 
private, or I shall think you as bad as him; ” it was held, that the verbal 
statement being honestly made by a master as a warning to' his servants 

r a privileged communication, ^nd that it was incumbent on the plaintiff 
give some evidence of malice in order to raise a question for the 
jury(n). And where a vestry meeting was held for the purpose of 
nominating and electing constables, and hearing and deciding upon any 
objections that might be brought forward against any of the candidates 
for the office, and the defendant, a ratepayer, made a statement imputing 
perjury to the plaintiff, who was one of the candidates, and said that he 
was a person not to be believed on his oath, it was held that the state- 
ment was privileged and protected if it was bond Jide and honestly made 
in full belief of its truth, and that it was incumbent on the plaintiff to 
bring foru'ard evidence of his general character for truthfulness in order 
to raise the question as to whether the defendant in making the 
statement had been actuated by any malicious 'motive (o). But although 
a mail who makes a charge against another may be justified by the 
occasion in making it, yet he may make the charge in such a way, 
accompanied by such expressions and under such circumstances, as furnish 
proof that it was made maliciously (/>). 

Privileged charges of felony made bond fide, with reasoruible grounds for 
suspicion. — For the sake of publick justice, charges and communications 
which would otherwise be sljin^erous, are protected if bond fide made in the 
prosecution of an inquiry into a suspected crime. “ It is argued,” observes 
Coleridge, J., “ that the charges ought to be true, or ought to be made 
only before an ofiScer of justice. But the exigencies of society could never 
permit such a restriction. If I stop a party suspected, must I not say 
why I do so ? The presence of other parties would not do away with the 
privilege.” It is for the jury to say whether the circumstances warranted 
the charge made by the defendant, whether it was made bond Juk, or 
before more persons than was necessary, or in language stronger than the 
occasion justified {q). 

(m) Weatheraton v. Hawkina, 1 T. B. (p) Senior y. MedUmdi 4 Jur. N. S. 
110. 1030. 

(ff) SomerviUey, Hawkins^ 10 C. B. 500. {q) Padmore v. iMwrence, 11 Ad. & E. 

(o) Kershaw v. Bailey, \ Exch. 743. 882. 
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Defamatory statements by a party in open court condiuiting his own cause 
are privileged and protected, if they are relevant to the subject-matter of 
inquiry, or are spoken during the heat and excitement of a trial. The 
party himself/* observes Holroyd, J., “ from his comparative ignorance of 
what is and what is not relevant, may be indulged in a greater latitude, 
and not be restricted within the same limits as a counsel, whose superior 
knowledge should be sufficient to restrain him within due bounds** (r). 

Defamatory statements and comments by barristers in the course of judicial 
proceedings, or in the cendv^t of a cause. — “ If a counsel speaks scan- 
dalous words against one in defending his client*s cause, an action lies 
not against him for so doing ; for it is his duty to speak for his client, 
and it shall bo intended to be spoken according to his client*s instruc- 
tions ** (s). The freedom of speech at the bar is the privilege of the client 
vested in the counsel who represents him. It would be impossible properly 
to conduct a cause in court unless considerable latitude were allowed to the 
advocate, and if any evil follow therefrom, it must be endured for the sake 
of the greater good wliich attends it. “ A counsellor, therefore, hath a privi- 
lege to enforce anything which is informed unto him for his client and to 
give it in evidence, it being pertinent to the matter in question, and not to 
examine whether it be true or false ** (f). It is pertinent to the cause for 
counsel to comment both on the facts proved and on those which he might 
expect to prove, and may indulge freely in any calumnious imputation 
which the facts before the court, whether true or false, appear to warrant. 
“ It would be impossible,” observes Abbott, J., “ that justice could bo 
well administered if counsel were to be questioned for the too great 
strength of their expressions ; but they ought not to avail themselves of 
their situation maliciously to utter words wholly unjustifiable. Where, 
therefore, an attorney was mixed up in the concoction of a pretended cause 
of action, and in suing for a sum of money when he knew that there was 
no legal claim and that the action must fail, and the counsel of the 
defendant said that the action was founded in the knaveiy of the attorney, 
that it was one of the most profligate things ever done by a professional 
man, and that the attorney was a fraudulent and wicked attorney, it was 
held that these observations and expressions of opinion were privileged. 
“ Perhaps/* observes Lord Ellenborough, “ the words were too strong, and, 
in the exercise of a candour fit to be adopted, might have been spared. 
But still a counsel might, bond fide^ think the expressions justifiable under 
the circumstances ** (u). 

(r) Modgwn v. ScarUUt 1 B. & Aid. 244 ; (t) Brook v. Sir JST. Montague, Cro. Jac. 

Boll. Abr. 87, pi. 4. Bevh v. Smith, 18 90. 

G. B. 128; 25 Law, J., C. P. 195. (n) Hodgttm v. ScarUtl, 1 B. & Aid. 

(«) IToorf V. Styles, 402. 241. 
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Defmmtory cbservaticma <md charges hy magistrate in the exercise of the 
duties of their office, — We have already seen that judges are not responsible 
for slanderous words spoken by them concerning private individuals, if the 
words are material and relevant to the cause or matfer in issue before 
them. But no judge of an inferior court or magistrate has any immunity 
for slander ; and if he goes out of his way to calumniate an individual by 
uttering charges wholly irrelevant to the matter in issue before him, and 
not warranted by the occasion, he will be answerable in damages if malice 
be clearly made out, and there is a want of reasonable and probable cause 
for the slanderous observations. But it is clearly within the sphere of 
the duty of magistrates to make such comments upon the conduct and 
demeanour of witnesses and parties coming before them, and upon the 
character of persons whose conduct is involved in the inquiry before them 
as the occasion seems to them to warrant, and they are entitled to express 
their opinions concerning them with the utmost freedom, however erroneous 
those opinions may be (a;), provided the proceedings before them are within 
their jurisdiction, and they have authority to inquire into and adjudicate 
upon them. But if a magistrate has no jurisdiction to hear and de- 
termine a particular matter brought before him, and he, nevertheless, 
proceeds to hear it, and in so doing makes libellous charges and impu- 
tations upon others, ho will be responsible in damages for the wrong 
done. 

Of the intet'pretation and application of the words used , — In former 
times,” observes Pratt, C. J., “words were construed in mitiori sensu, 
to avoid vexatious actions, which were then very frequent ; but distin- 
guenda sunt tempora, and we ought to expound words according to their 
general signification to prevent scandals, which arc at present too fre- 
quent ” (y). “ Tlie rule,” observes Lord Ellenborough, “ which at one 

time prevailed, that words are to be understood in mitiori sensu, has been 
long ago superseded ; and words are now construed by courts as they 
always ought to have been, in the plain, popular sense in which the rest 
of the world naturally understand them ” (-2:). The effect of the words used, 
and not the meaning of the party uttering them, is the test of their being 
actionable. “ You must first ascertain the meaning of the words them- 
selves, and then give them the effect any reasonable bystander would ofiix 
to them ” (a). 

Slander of title,-^li lands or chattels are about to be sold by auction, 
and a man declares in the. auction-room, or elsewhere, that the vendor's 

(x) KendiUon y, MaUhy, 2 Moo. & {z) Roberts v. Camden^ 9 East. 00. 

Rob. 438. AUardice v. Robertson^ 1 Dow. Woolnoth v. Meadxnps^ 5 East. 468. 

N. S. 614. (a) Hankinson v. Bilby, 16 M. & W. 

(y) Button v. Heyward^ 8 Mod. 24. 442. 
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title is defectwe, that the lands are mortgaged, or that the chattels are 
stolen property, and so deters people from buying, or causes the property 
to be sold for a less price than it would otherwise have realized, this 
is a slander upon* the title of the owner, and gives the*latter a claim for 
compensation, in damages unless the slanderer can prove the truth of his 
statement (6). ** An action for slander of title,*' observes Tindal, G. J., 

is not properly an action for words spoken, or for a libel written and 
published ; but an action on the case for special damage, sustained by 
reason of the speaking d¥ publication of the slander of the plaintiff's title. 
It is ranged under that division of actions in the Digests, and by other 
writers on the text law." The plaintiff, therefore, in order to sustain the 
action, must prove special damage, and there must be an express allega- 
tion on the face of the declaration of some particular damage resulting to 
the plaintiff from the slander. Where, therefore, a shareholder in a 
mining company complained of a paragraph in a newspaper, asserting 
that a bill had been filed in Chancery invalidating his title to his shares, 
whereby he was injured in his rights and his shares were depreciated in 
the market, and he was prevented from selling them, it was held that this 
was not such an allegation of special damage as the law required in such 
actions; and that the necessity for an allegation of special damage does 
not in anywise depend upon the medium through which the slander is 
disseminated: that is, whether it be through words, or writing, or 
print (c). “ To support the action," observes Parke, B., “ it ought to be 
shown that the false statement was made maid fide^ and that the special 
damage ensues therefrom. If some portions of the statement are boud 
fuky the injured party cannot recover, unless he can distinctly trace the 
damage as resulting from that part which is maid fide" {d). 

To enable a party, moreover, to maintain an action for slander of title, 
there must be malice, either express or implied, and the words spoken 
must go to defeat the plaintiff's title. If the words are spoken by a 
stranger, who has no right or business to interfere, the law presumes 
malice ; and if he cannot show the truth of his assertion he is responsible 
in damages : but if he is himself interested in the matter, and announces 
the defect of title bond fidcy either for the purpose of protecting his own 
interest or preventing the commission of a fraud, the legal presumption 
of malice is rebutted (e), and the plaintiff must then show that there was 
no reasonable or probable ground for the statement. If the alleged 
slanderer of title is himself interested, or has .fair and reasonable ground 
for believing himself to be interested, in the sale or disposition of* the 

(6) QutsoU V. Maihersy 1 M. & W. (rf) Broo A; v. iJateZ, 4 Exch. 524. 

501. (e) Hargrave v. Le Bretony 4 Burr. 

(c) Malachg v. Soper, 3 Sc. 787-730, 2423. Smith v. Spooner, 3 Taunt. 253. 
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property, the title to which is alleged to be slandered, and .has acted 
hondjide, though under the influence of prejudice or misconception, he is 
not responsible in damages unless it be shown that he must have known 
that there was not the slightest pretence for his interference. The 
bema Jidea of the communication,” observes Lord Ellenborough, ** and not 
whether a man of rational understanding would hafe made it, is the 
question to be canvassed” (/). 

“ Slander of title,” observes Maule, J., “ ordinarily means a statement 
of something tending to cut down the extent o£ title, which is injurious 
only if it is false. It is essential to give a cause of action that the state- 
ment should be false, and therefore its falsehood is given in evidence 
under Not guilty, since the new rules. It is essential also that it should 
be malicious; not, as Lord Ellenborough observes, malicious in the worst 
sense, but with intent to injure the plaintiff. If the statement be true — 
if there really be the infirmity of title that is suggested, no action will 
lie, however malicious the defendant's intention might be. The jury may 
infer malice from the absence of probable cause, but they are not bound 
to do so. The want of probable cause does not necessarily lead to an 
inference of malice, neither does the existence of probable cause afford any 
answer to the action” (^). 


SECTION III. 

OF ACTIONS FOR LIBEL AND SLANDER. 

Consolidation of actums for the same libel , — Where seven different 
actions were brought against the same defendant, for seven different pub- 
lications of the same libel to different persons, which might all have been 
comprised in one action, the court stayed the proceedings in all of them, 
except one, until that one had been tried {K), 

Parties to he made plaintiffs , — The party to be made plaintiff in an 
action for libel or slander, is the person to whom the injury immediately 
accrues, and not the party indirectly or remotely affected by the libel. 
Wliere the plaintiff, alleged that he had engaged Madame Mara to sing at 
his oratorio, and that the defendant published a libel concerning her, in 

(/) Pitt V. Donovan, 1 M. & S. 848. (A) Jone$ v. Pritchard^ 6 B. & L. 530 ; 

{g) Pater v. Baker, 3 C. B. 868. 18 Law, J., Q. B. 104. 

R R 
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oonsequeuce of wkicb she was prevented from singing, from an apprehen- 
sion of being hissed, whereby the plaintiff lost the benefit of her services, 
it was held that the injury complained of was too remote, and not to be 
connected with the cause assigned for it; that if the libel was injurious to 
Madame Mara she might have an action for it, but her] refusing to per- 
form might have ^oceeded from groundless apprehension or mere caprice, 
and not from the publication of the libel; and the plaintiff therefore was 
nonsuited (i). 

An action of slander does not lie by two jointly against a defendant, 
when the tort which one received by the words spoken was not the tort 
which the other received; but they ought to sever in their actions, as in 
the case of* false imprisonment ()t). If, however, defamatory words be 
spoken of two partners in trade respecting them in their trade, they may 
maintain a joint action for the slander, averring special damage (Z). 

Parties to he made defendants . — Every publisher and disseminator of 
written slander is liable to an action for damages, as well as the original 
inventor, author, or utterer of the calumny. The person who repeats it 
may, as we have seen, give greater weight to the scandal, and may bo 
actuated by greater malice than the original utterer, and* he cannot dis- 
charge himself from responsibility by giving up the name of the author or 
first utterer of the slander. The party slandered may, consequently, 
maintain an action for damages arising from the publication of written 
slander against the author and first publisher of the slander, as well as 
against any subsequent publisher or disseminator thereof, unless the pub- 
lication can be justified or excused (w). But in the case of verbal slande^, 
where the action is maintainable only in respect of some special damage 
that has accrued from the utterance of the slander, the action must, as we 
have seen, be brought against the person whoso wrongful act is the direct 
and immediate cause of the special damage. If, therefore, the damage 
immediately results from the wrongful repetition of the slander by a 
person to wbom it was communicated, it is the repeater, and not the 
original utterer of the scandal, who is responsible for the special damage 
that has arisen from it, and on which special damage alone the action is 
founded (n). . 

A corporation aggregate may be made answerable for a libel published 
by its directions, although the body corporate had no ill-will to the plain- 
tiff, and did not mean to injure him, for great injustice would be suffered 

(t) Addey V. Harrison, 1 Esp. 48. ante, pp. 415, 410 ; post, ch. BO. 

(A;) Dyer, 10 a.; Burrough, J., 10 (m) MPherson y. DanieU, 10 B. & C. 

Moore, 451. 273. Tidman y. Ainslie, 10 Exch. 68. 

(I) Le Fanu v. Maleobnson, 1 H. L. C. (n) Ward v. Weeks, 4 M. P. 807 ; 7 
687. Cook V. BatcheUor, 8 B. & F. 150; Bing. 211 ; ante, p. 677. 
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by indiyidaals if their remedy for wrongs authorized by corporations 
aggregate were to be confined to the agents Employed by them. There- 
fore, where the South-Eastem Railway Company falsely published through 
their electric telegraph that the Lewes Old Bank had stopped payment, it 
was held that the company was responsible in damages for the false and 
slanderous intelligence (o). Where the slander is made by two persons in 
a joint publication, such as an affidavit sworn by both, they may both be 
made defendants in one and the same action (p), but where slanderous 
words are spoken by two different persons, separate actions should bo 
brought (5^). 

Declarations for libel and slander, — In every declaration for libel or 
slander, either by publication in writing or by words, the wHting or the 
very words themselves must be set out on the face of the declaration, in 
order that it may be shown to the court that the words are capable of 
receiving the innuendo or interpretation put upon them, and of producing 
the injury which is charged to have resulted from them(r) ; and also that 
the defendant may know the certainty of the charge, and may be able to 
shape his defence either on the general issue or by plea of justification 
accordingly; and this defect is not cured by verdict (s). “ Whenever the 

charge,” observes Holroyd, J., arises out of the publication of a written 
instrument, the invariable rule is, that the instrument itself must be set 
out in the declaration, that the defendant may have an opportunity, if he 
pleases, of admitting all the facts charged, and of having the judgment of 
the court whether the facts stated amount to a cause of action ; for it is 
<;Jear, that when it can be shown distinctly what the instrument is upon 
which the whole charge depends, that instrument must be shown to the 
court, in order that they ma)r form their judgment upon it. A defendant 
is not bound to put the question as a combined question of law and fact 
to the jury, but has a right to put it as a mere question of law to the 
court. The setting out only the substance and effect of the writing 
would not only deprive the defendant of that advantage, but also of his 

writ of error ; and it would make the verdict of a jury binding in cases 
where it ought not to be so” (i). 

In actions for slandering a man in his trade or profession, the decla- 
ration ought not merely to state that such scandalous conduct was im- 
puted to the plaintiff in his profession, but ought also to show in what 
manner it was connected by the speaker with that profession {u). 

(o) Whitjield V. S. E. R, Co,, 1 EU. (a) Cook v. Cox, 8 M. & S. 116. 

Bl. Ell. 121 ; 27 Law, J., Q. B. 229. (0 WriglU v. CUmonU, 3 B. & Aid. 

(p) Maitland v. Goldney, 2 East. 426. 509. Wood v. Brown, 6 Taunt. 169. 

{q) Chamberlain v. Qoodtvin, Cro. Jac. (u) Ayre v. Craven, 2 Ad. & E. 7. 
•647. SwUhin v. Vincent, 2 Wils. 227. Jame$ v. Brook, 9 Q. B. 13, 

(r) QvtsoU V. Mathers, 1 M. d; W. 503. 
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Of the innuendo or defamatory sense attributed to the writing or words on 
the face of the declaratimi , — By the statute 15 & 16 Yict. c. 76, s. 61, it is 
enacted, that in all actions for libel and slander the plaintiff shall be at 
liberty to aver in his declaration that the words or matter complained of 
were used in a defamatory sense, specifying such defamatory sense without 
any prefatory averment, to show how such words or matter were used in 
that sense, and such averment shall be put in issue by the denial of the 
alleged libel or slander; and where the words or matter get forth, with or 
without the alleged meaning, show a cause of action, the declaration is 
sufficient. The pleader, therefore, may put any construction he pleases 
upon the words, and it is for the jury to determine whether the construc- 
tion is bonS^ out by the evidence (a?). 

The forms of declaration in the schedule of the Common-law Procedure 
Act, 1852, merely set forth that the defendant falsely and maliciously 
printed and published of the plaintiff, in a newspaper called, &e., the words 
following, that is to say, &c., meaning thereby,” &c. ; and, in cases of verbal 
slander, “ that the defendant falsely and maliciously spoke and published 
of the plaintiff the words following, that is to say, ho is a thief, whereby 
the plaintiff lost his situation as, <&c., in the employ of,” <&c. Where the 
words, whether written or spoken, are susceptible of a harmless, but also of 
an injurious meaning, the injurious meaning must be set out as well as the 
words, and their true import and signification may be established by 
evidence of the surrounding circumstances (y). When the words are 
libellous in themselves, no innuendo to explain their meaning is required (^) ; 
if they are incapable of the interpretation put upon them the declaration 
is bad, and the court will, if necessary, arrest the judgment. It is not 
necessary to allege formally that the defendant published the libel, it is 
sufficient if the circumstances set forth show that the libel was, in point 
of fact, published («). 

Statement of special damage in actions for verbal slander , — When the 
words themselves are not actionable without proof of special damage, the 
nature of the special damage must be particularized and set forth, in order 
that the defendant may be enabled to meet the charge. If, by reason of 
the speaking of the words, the plaintiff has lost the society of friends and 
neighbours, and the substantial benefits arising from their hospitality, this 
temporal damage should be particularized, and the names of the neigh- 
bours and friends who have refused to receive the plaintiff into their 
houses, and entertain him at dinner, <&c. should be specified (6). Where 

(or) Hemmings v. Oauan, 1 Ell. Bl. & Law, J., Exch. 76. 

El. 340 ; 27 Law, J., Q. B. 2.^3. ( 2 ) Barrett v. Long, 3 H. L. C. 413. 

(y) Griffiths V. Leuyis, 8 Q. B. 861. (a) J7a2c{tmny.£ZpAif»tofi,2W.Bl. 1037. 

OdUwey v. Marshall, 9 Exch. 294 ; 23 (fr) Moore v. Meagher, 1 Taunt. 30. 
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a single woman brought an action against the defendant for saying she 
was with child, and had miscarried, in consequence of which she lost 
several suitors, it was held that she ought to have specified the names of 
these suitors, as they were necessarily within her knowledge (c). And 
where a tradesman complained of a loss of custom as a consequence of the 
slander, and must have known who his customers were whom he had lost, 
he was required to state their names on the face of his declaration (d). 
But if the declaration alleges the special damage with as much certainty 
as the subject-matter is capable of, it is now sufficient. Thus, where the 
declaration alleged that the plainHff, before the speaking of the scan- 
dalous words by the defendant, was employed to preach to a dissenting 
congregation at a certain licensed chapel, and that he dorivcd^onsiderable 
profit from his good character and preaching, and that by reason of the 
scandal of the defendant the persons frequenting the chapel had refused to 
permit him to preach there, and had discontinued giving him the profits 
which they would otherwise have given him, it was held that it was not 
necessary to state the names of the persons who, in consequence of the 
slander, discontinued giving the plaintiff the emoluments, and that it was 
sufScient to show that, in consequence of the slander, he was removed from 
his office, and lost the emoluments of it (e). And in an action for slander 
of the plaintiff in his business of an innkeeper or eating-house-keeper, it 
was held to be sufficient to allege and prove as special damage a general 
loss of custom from the slander, without stating the names of the cus- 
tomers who ceased to frequent the establishment, as the customers of an 
inn are travellers and persons passing to and fro, and it might be im- 
possible for the plaintiff to ascertain their names, or the reason why they 
ceased to frequent the house (/). 

What may he given in evidence under the plea of not guilty . — It is com- 
petent to the defendant under the general issue to show that the words 
were not spoken maliciously, by proving that they were spoken on an 
occasion or under circumstances which the law, on grounds of publick 
policy, allows; as in the course of a parliamentary or judicial proceeding, 
or in giving the character of a servant {g). The plea of not guilty puts 
in* issue the tendency of the alleged libel, and also the lawfulness of the 
occasion upon which it was published. The fact, therefore, that a 
libellous publication was a privileged communication may be given in 
evidence under this plea. It does not follow that a defence may not be 
given in evidence under “ not guilty,” because it might also form the 


(/) Evans v. Harries, 1 H. & N. 251 ; 
26 Law, J., Exch. 31. 

(F) Littledale, J., 10 B. & C. 272. 


(c) Barnes v. PrudUn, 1 Sid. 306. 

(d) Fenn v. Dice, 1 Roll. Abr. 68. 

(e) Huntley v. Herring, 8 T. R. 133. 
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subject of a special plea (h). In an action for slander of the plaintiff in 
his office, profession, or trade, the plea of not guilty will operate in 
denial of speaking the words, or speaking them maliciously, and in the 
defamatory sense imputed, and with reference to the plaintiff’s office, pro- 
fession, or trade, but it will not operate as a denial of the fact of the 
plaintiff’s holding the office or being of the profession or trade alleged (t). 
It puts in issue the infliction of the wrong in the mode described, and the 
special damage, where that is substantially \lie thing complained of. 

When the substance of the charge in the declaration is, that the 
defendant has inflicted injury upon the plaititiff by the speaking of dis- 
paraging words, not actionable in themselves, but forming a ground of 
action, by reason of special damage having arisen from the utterance of 
them, the plea of not guilty puts in issue all the facts creating the special 
damage ; for without those facts, and without the special damage, there is 
no wrong of which the plaintiff has any reason to complain (i:). Where 
the words are actionable themselves without special damage, a traverse of 
the allegation of the special damage is immaterial and unnecessary. In 
such a case, if the plaintiff proves his special damage he will recover it; if 
he fails in proving it, ho may still resort to and recover his general 
damages. A linding upon it, therefore, one way or the other, will have 
no effect as to the right to the verdict (/). A plea to the damage only is 
bad, unless the damage is so essentially the cause of action that without 
it the action could not be maintained (m). 

If a shareholder in a publick company has published letters or writings 
imputing insolvency to the company, he may, under the plea of not guilty, 
show that he was actuated by a desire to protect the interests of the share- 
holders, and had reasonable ground for making the imputation (n). 

Plea that the libel was insei'ted without malice or gross negligence^ and that 
an apology was published — Payment of money into cottrt, — By 6 & 7 Viet, 
c. 96, s. 2, it is enacted^ that in any action for a libel contained in any 
publick newspaper, or other periodical publication, it shall be competent 
to the defendant to plead that the libel was inserted without actual 
malice, and without gross negligence, and that before the commencement 
of the action, or at the earliest opportunity afterwards, the defendant in- 
serted in such newspaper, or other periodical publication, a full apology 
for the libel ; or if the newspaper or periodical publication is published 

(A) TJltie V. Price, 5 Ad. & E. 045. (/> Smith v. Thomae, 2 Sc. 646; 2 

Hoare v. SUverlock, 9 C. B. 28. Lewis Bing. N. C. 372. Wyatt v. Gore, Holt, 

V. Levyy 27 Law, J., Q. B. 287. N. P. C. n. 

(i) Keg. Gen. 16 Viet, 1 Ell. Bl. (m) Robinson v. Marchant, 7 Q. B. 918. 

App. Ixxxi. (m) Meirop, Saloon Om, Co, v. Haw- 

(*) Wilby V. Riston, 8 C. B. 149. Ai»i»,4H. &N. 161; 28 Law, J., Exch. 

Norton v. Scholefield, 9 M. & W. 605. 201. 
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at intervals exceeding a week, that he had offered to publish the apology 
in any newspaper or periodical publication, to be selected by the 
plaintiff; and that every defendant shall, upon filing such plea, be at 
liberty to pay into court a sum of money by way of amends for the injury 
sustained (o). To entitle the defendant to the benefit of an apology under 
this statute, the apology should be printed in such a part of the paper, 
and in such a type, as will be likely to ensure its perusal by the persons 
who read the libel, or by all who read the paper (p). 

When the general issue is pleaded, and also a plea denying actual 
malice, and stating the publication^ of an apology set forth in the plea, the 
publication of previous libels on the plaintiff by the defendant is admis- 
sible in evidence, to show that the defendant wrote the libel in question 
with actual malice. A long practice of libelling the plaintiff may show 
in the most satisfactory manner that the defendant was actuated by malice 
in the particular publication, and that it did not take place through care- 
lessness or inadvertence; and the more the evidence approaches to the 
proof of a systematic practice, the more convincing it is. The circum- 
stance that the other libels are more or less frequent, or more or less 
remote from the time of the publication of the libel in question, merely 
affects the weight, not the admissibility, of the evidence {q). 

Pleas qf justification , — To enable the plaintiff to give the truth of the 
charge or imputation in evidence as a defence to the action, the defendant 
must plead a plea of justification, alleging that the plaintiff did the act 
imputed to him by the libel, and that the defendant therefore published or 
spoke the words of which the plaintiff complains (r). Every plea of justi- 
fication must meet and justify the charge or complaint set out on the 
face of the declaration. If it does not do this, reasonably and substantially, 
it is a nullity (d)» It must also, where the libel is in writing, justify 
eveiything contained in the libel which is injurious to the plaintiff. If 
it imputes to the latter that he has been guilty of some act that is dis- 
creditable to him as a gentleman, as well as of a criminal offence, the plea 
of justification must cover the whole charge {t). But if the libel contains 
several charges, the defendant may justify some of them, and plead not 
guilty as to others (u). A plea of justification, imputing general miscon- 
duct to the plaintiff, and giving no specific instances of ij;, was formerly 

(o) The special plea of apology and (*) Tighe v. Cooper, 7 Ell. & Bl. 6(f9 ; 

payment into court cannot be pleaded 26 Law, J., Q. B. 216. Wyatt v. Oore, 
along with Not guilty to the same part Holt, N. P. G. n. 
of the declaration. (ySrien y, Clement^ (t) Helshom Vt Blocltwoodf 11 G. B« 
15 M. Si W. 435. 128. Mountney v. Watton, 2 B. & Ad. 

ip) Lafone v. Smith, 7 W. R. 18. 673. 

(ji) Barrett v. Long, 3 H. L. G. 414. (ii) M^Chregor v, Gregory, 11 M. k W« 

(r) Smith y. Richardton, Willes, 20. 287. , 
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held bad on special demurrer (x), A defendanti for example, ^as not at 
liberty to charge a plaintiff with swindling, without showing any special 
instances of it on the record, that the plaintiff might come prepared to 
meet them (y). 

Where a defendant justifies words which amount to a charge of felony, 
and proYes his justification, and obtains a Yerdict, the plaintiff may after- 
wards be put upon his trial for the felony by that Yerdict without the in- 
terYcntion of a grand jury (^). 

The publication and dissemination of written or printed slander cannot 
bo justified, as we haYo seen, on the ground that the libellous matter was 
previously published by a third persdK, and that the defendant, at the 
time of his publication, disclosed the name of that person, and believed all 
the statements contjsined in the libel to be true (a). 

Evidence for the plaintiff — Proof of the publication of a libel, — If a man 
writes a libel, and puts it into his desk, this is no publication of it ; but if 
a libellous paper or placard has been notoriously circulated or posted up 
in places of publick resort, proof of a paper in the defendant's hand- 
writing, corresponding with the libellous placard, will be primd fade 
evidence against him of his being the author of the libel, and render it 
necessary for him to explain the matter (6). A libellous paper in the 
handwriting of the defendant, found in the house of the editor of a 
newspaper, in which the libel complained of appeared, is admissible in 
evidence against the defendant, notwithstanding several parts of it have 
been erased, and are omitted in the newspaper, provided the passages 
erased do not qualify the libel (c). If the libel on which the action is 
founded contains any marked peculiarities in spelling, style, or composi- 
tion, letters of the defendant concerning the plaintiff containing similar 
peculiarities are admissible in evidence, to show that the defendant was 
the writer of the libel (d). 

Where a defendant, who had a copy of a libellous caricature in his 
house, showed it to another on being requested so to do. Lord Ellen- 
borough ruled that this was not sufficient evidence of publication to sup- 
port an action (e). 

Libellous‘%iatter contained in a private letter addressed to the plaintiff 
himself, and only delivered into his own hands, is not such a publication 

« 

(x) Hickinbotham y. Leech, 10 M, ScYf. Northampton's case, 12 Bep. 184; ante, 

301. O'Brien v. Clement^ 16 ib. 105. p. 577. 

(y) Buller, J,f J^*ansonv. Siuarf, IT. B. (b) Rex v. Beare, 1 Ld. Baym. 417. 

753 ; 1 Smith's L. C. 4th edn. 50-61. Lamb's case, 0 Co. 50 b. Rex y. Burdett, 

(z) Ld. Kenyon, Cook v. Field, 3 £sp. 3 B. & Aid. 717 ; 4 B. Aid. 95. 

184. (c) Tarpley v. Blabey, 2 Bing. N. C. 

(a) Tidman v. Ainslie, 10 £xch. 63. 437. 

M*PKeraon v. Daniels, 10 B. & C. 278, (d) Brookes v. TUehhome, 6 Exoh. 020. 

overruling the 4th resolution in Ld, {e) Smith v. fTood, 3 Gampb. 328. 



SECT. 3.] EVIDENGB AT THE TillAL — PROOF OF PUBLICATION. 617 

of a libel as will support an action (f). But where it was proved that 
the defendant addressed a libellous letter to the plaintiff, knowing that 
the plamtiff’s clerk, in the absence of the plaintiff, was in the habit of 
opening the plaintiff’s letters, and the letter was, in point of fact, received 
and opened hj the clerk before it reached the plaintiff’s hands, Loni 
Ellenborough held that there was sufficient evidence for the jury to con- 
sider whether the defendant did not intend to put the clerk into possession 
of the letter, and that if he did) there would be a publication of ite libellous 
contents (g). The sending of a letter to a wife containing libellous charges 
against her husband is a sufficient publication of the libel; for, to injure 
“ a man’s character with his wife,” dr to assail his honour by communica- 
tions made to her, is to do him a grievous wrong (h). 

If a letter is sent by post, it is primd facie evidence that the party to 
whom it was addressed received it in due course (i). 

Where the defendant’s daughter had been employed by him to make 
out his bills and write letters for him on matters of business, and the 
daughter wrote and published a libel upon the plaintiff in her father’s (the 
defendant’s) name, it was held that this was not sufficient to fix him with 
the authorship of the libel ; for the principal is only responsible for the 
acts of his agent within the limits of the authority delegated to the agent, 
and that it did not follow, from a daughter being employed to make out 
bills and write letters for her father for the purpose of conducting his 
business, that she was authorized by him to write a libel ; and that there 
ought to be some evidence to show that the libel was written either by the 
command, or with the knowledge, of the defendant (k). But if a man 
request another generally to write a libel, he is answerable for the libel 
written pursuant to his request, and must take his chance of what appears. 
He is responsible, though something may be added which he did not 
state (Z). 

Proof of •publication of newspapers,^lSty^Tj sale of a newspaper to a 
party sent to purchase it is a fresh publication, and, therefore, where an 
action was brought in respect of a libel in a newspaper, published seven- 
teen years before the action, and the Statute of Limitations was pleaded, 
it was held that the plea was negatived by proof that a copy of the paper 
had been purchased from the defendant by the plairftiff’s servant, sent to 
obtain it, within the six years. And where the proof of publication relied 
on was the sale of a copy of a newspaper to a messenger sent by the 

(/) Phillips V. Jansen^ 1 Esp. 025. (i) Warren v. Warren^ 1 Cr. M. & B. 

Peacock v. Reynal, 2 Brownl. 151. 250. 

(g) Delacroix v. Thevenot, 2 Stark. 63. (A) Hardiny y. Greening^ 1 Moore, 479. 

(k) Wenman v. Jsh, 13 C. B. 842 ; 22 (1) Reg. v. Cooper, 8 Q. B. 636. 
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plaintiff to procure it, who, on receiving it, carried it to the plaintiff, it 
was held that this was a sufficient publication to sustain an action for 
damages; for a defendant who, on the application of a stranger, delivers to 
him the writing which libels a third person, publishes the libellous 
matter to such stranger, though he maj have been sent for the work by 
the plaintiff himself (m). 

If a man wraps up a newspaper, and sends it into another county by 
a boy, the man who sends the paper is the publisher of it, and not the 
boy, who is ignorant of the contents of the paper, and is an innocent 
agent in the transaction (n)« 

Proof of the delivery, by order of the defendant, of a copy of a news- 
paper to the officer at the Stamp Office, is proof of publication (o). 

Procf of proprietorship of newspapers containing libels , — Before any 
newspaper can be lawfully printed and published, a declaration in writing 
must be delivered (6 & 7 Wm. 4, c. 76), to the Stamp Office, or the proper 
officer for stamps in the district within which the newspaper is intended 
to be published, setting forth the correct title of the newspaper, a true 
description of the building wherein it is intended to be printed and pub- 
lished, the true name, addition, and place of abode of the printer, pub- 
lisher, and proprietor, or two out of several proprietors. This declaration 
must be signed (s. 6) by every person named therein as printer or pub- 
lisher, and must be renewed to meet changes and alterations in the pro- 
prietorship, or in the persons printing or publishing the paper. These 
declarations are to be filed and kept by the Commissioners of Stamps and 
Taxes, and certified copies of them are to be admitted (s. 8) in civil and 
criminal proceedings, touching any newspaper mentioned in any such 
declaration, and touching any publication or matter contained in any such 
newspaper, as conclusive evidence of the truth of all such matters set 
forth Jn such declaration, as are required to be therein set forth, and of 
their continuance in the same condition against every person who shall 
have signed such declaration, unless it shall be proved that such pe]:son 
had become lunatic, or that previous to the publication in question he had 
signed and delivered to the proper officer a declaration that he had ceased 
to be printer, publisher, or proprietor, or that a new declaration, in which 
he did not join, had been made and delivered to the proper authorities. 

Provision is made for the issue of certified copies of these declarations, 
And it is enacted (s. 8) that in all proceedings a copy certified to be a true 
copy, under the hand of the commissioner or officer described in the 
act, shall be received in evidence against every person named in the decla- 

(m) DuJse of Brunswick v. Harmer^ 14 126. 

Q. B. 180. (o) Rex v. AmphUt, 4 B. & C. 85. 

(n> Best, J., Rex v. Burdett, 4 B. Aid. 
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ration, as a person making or signing the same, as sufficient proof of such 
declaration, and of the contents thereof; and that the same was dulj 
signed and made according to the act. And whenever a certified copy has 
been produced in evidence against a person who has signed and made such 
declaration, and a newspaper shall afterwards be produced in evidence, in- 
tituled in the same manner as the newspaper mentioned in such declaration, 
and having the name of the printer and publisher and the place of print- 
ing the same, or purporting to be the same as in the declaration, though 
not in the same form, it shall not be necessary for the plaintiff, in any 
action or other proceeding, to prove that the newspaper was purchased of 
the defendant, or at any house, shop, or office belonging to, or occupied by 
him, his servants, or workmen (p). 

If a mortgagee of shares in a newspaper, to protect his own interests, 
takes the precaution of registering himself as legal owner as mortgagee,*’ 
and the mortgagor registers himself as owner of the equity of redemption, 
both are liable as proprietors (q). 

Proof of the utterance qf the words charged in actions for verbal slander,— 
The plaintiff need not prove all the words laid in the declaration, but he 
must prove so much of the very words alleged to have been spoken as is 
sufficient to sustain his cause of action; and it is not enough for him to 
prove equivalent words of slander (r); but if the words proved in evidence 
convey substantially the same imputation, and the only difference is that 
the same thing is expressed in a different form of words, or is proved to 
have been done in a different way from that charged in the declaration, 
the variance may be amended at the trial (s). If words alleged to have 
been spoken affirmatively were only put hjiterrogatively, or if they convey 
quite a different imputation from that charged in the declaration (<), the 
defect cannot be amended. 

A defendant who is sued for verbal slander is responsible, only as we 
have seen, for what he himself has uttered. He cannot be made liable 
in damages for an unauthorized repetition of the slander by a party to 
whom he originally communicated, such a communication not being 
the necessary consequence of the original uttering of the slandering 
words (w). 

Proof of the singing of hheUous songs , — Where a libellous song was 
sung in the streets from a printed paper, which had been destroyed, the 
singer of the song was allowed to prove that a paper produced was an 

(p) Mayne v. Fletcher, 9 B. & C. 865. (0 Barms v. HoUoway, 8 T. B. 150. 

\q) Brunsivick v. Harmer^ 3 C. 4^ K. BeU v. Byrne, 13 East. 563. Walters v. 

12, Baker v. Wilkinson, Car. & M. 401. Mace, 2 B. & Aid. 756. Cartwright v. 

(r) Maitland v. Qoldney^ 2 East. 437. Wright, 5 B. dt Aid. 616. Brooks V. 

Orpwood V. Barkes, 4 Bing. 268. Blanshard, 1 Cr. Ss M. 701. 

(«) Post, ch. 20, s. 1» Arbrdnent. (k) Ward v. Weeks, 4 M. & P. 806. 
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exact copy of the song that was snng (a?). Where a number of placards 
are printed by order of the defendant, no one of the printed papers is an 
original more than the rest. When they are printed they all become 
originals, and the manuscript is discharged (y). 

Proof of the application of the libel to the plaintiff when no person in par- 
tictular is named on the face of it, — If the libellous words point to no person 
in particular, it becomes a question of evidence whether they do or do not 
apply to the plaintiff (z). If the name of the party libelled is left in 
blank, or is designated by asterisks, evidence may be given to show who 
was meant. It is not necessary that all the world should understand 
the libel; it is sufficient if those who know the plaintiff can make out 
that he is the person meant” (a). Where a class is described, it may very 
well be' that the slander refers to a particular individual. That is a 
matter of which evidence is to be laid before a jury, and the jurors are to 
determine whether, when a class is referred toj the slander was pointed at 
the plaintiff (6). 

Where it appears, from the matter complained of, that there was 
not any intention of libelling any particular individual, but that the im- 
putations intended to be conveyed were meant to be cast upon the pub- 
lick authorities, or some one of several publick functionaries, the plaintiff 
cannot recover (c). ' 

Proof of the defamatory sense attributed to the words used, — It must 
appear to the court, from the words set out in the declaration, that they 
are capable of conveying or bearing the defamatory meaning assigned to 
them; and if so, it is for the jury to determine whether, in point of fact, 
the construction put upon the words by the plaintiff is borne out by the 
evidence (d). When the words are susceptible of a harmless meaning, it 
is for the plaintiff to show that they were used in a libellous and not in a 
harmless sense. If the plaintiff attributes to them a much wider and 
more extensive meaning than they fairly warrant, or the words do not 
fairly bear the meaning imputed to them, the defendant will be entitled to 
a verdict (c), unless the words are manifestly libellous as they stand, and 
require no meaning to be assigned to them ; in which case the meaning 
assigned to them by the plaintiff may be rejected as surplusage (/). An 
insensible or repugnant meaning may be rejected as surplusage on 


{x) Johnson v. Hudson, 7 Ad. & E. 
233 n. 

. (y) Hex V. Watson, 2 Stark. 130. 

(z) Merywether v. Turner, 19 Law, J., 
C. P. 10. 

. (a) Bourke v. Warren, 2 C» P. 310. 

{b) he Fanu v. Malcolmson, 1 H. L. C. 
637, 


(r) Solomon v. Lawson, 8 Q. B. 823* 
{d) Solomon v. Lawson, Hemmings v. 
Gasson, ante, pp. 607, 612. 

{e) Broome v. Qosden, 1 C. B. 732. 
Williams v. Gardiner, 1 M. dr W. 249. 

(/) Harvey v. French, 1 Cr. M. 11. 
Roberts v. Camden, 9 East. 92.. 
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demurrer, or on motion in arrest of judgment; but a plaintiff who has by 
his declaration assigned a particular meaning to equivocal words, which 
are not necessarily slanderous, and fails to establish that meaning by his 
evidence, cannot reject the meaning he has himself adopted, and resort to 
another interpretatioir of the words (g). 

Where the words used have an equivocal meaning, but are well under- 
stood and known in a libellous sense, it is for a jury to say whether they 
were used in that sense or not (A). “ We ought to attribute,” observes 

Coleridge, J., “ to a jury an acquaintance with ordinary terms and allu- 
sions, whether historical, or figurative, or parabolical. If an expression, 
originally allegorical, has passed into such common use that it ceases to 
be figurative, and has obtained a signification almost literal, we must 
understand it as it is used.” The term “ frozen snake,” has an application 
very generally known, which is calculated to bring into contempt a person 
against vrhom it is directed. If, therefore, a publication imputes to a 
person that his friends, who have been assisting him, have realized in him 
the fable of the frozen snake, it is for a jury to say whether these words 
do not convey an imputation of ingratitude to friends and benefactors, and 
if they do they are actionable (i). 

If the meaning is so obscure and doubtful as to render the document 
incomprehensible, it is not actionable, although the plaintiff's name may 
be mentioned therein in an impertinent manner, and the publication may 
have been evidently intended to vex and annoy him (A). 

In an action for words, some of which, if spoken and understood in their 
ordinary sense, would certainly be actionable, the jury may consider whether, 
taking the whole of the conversation together, the particular words are so 
qualified by the other parts of the conversation as to show that they were 
not intended to give the idea which their ordinary and primary meaning 
would give (^). If the words themselves are not of a defamatory character, 
they are not actionable, although special damage may have resulted to the 
plaintiff from the utterance of them. There is no ground for presuming 
malice from the utterance of words innocent in themselves, and a jury 
cannot infer it. Thus where the plaintiff, a serving-maid and shopwoman^ 
alleged in her declaration that the defendant maliciously spoke these words 
concerning her, — “ She (the plaintiff) secreted Is. 6d. under the till, 
stating that these are not times to be robbed;” and that by reason of the 
speaking of these words by the defendant she had been refused a situation, 

(ff) Williams v. 8toU, 1 Cr. & M, 689. viUe y. Chapman^ 6 Q. B. 745. 

Smith y. Carey t 3 Gampb. 461. Sellers (i) Hoare v. Sxlverlock, 12 Q. £. 624. 

y. Till, 4 £. & C. 6.55. (A) Capcl v. Jones^ 4 C. B. 203. 

(A) Wahley y. Healey^ 7 C. B. 005. (1) Shipley y. Todhunter, 7 G. & P. 

Baboneau y. Farrell, 15 G. B. 360. Ore- 080. 
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it was held that, as the words did not of necessity import anything inju- 
rious to the plaintiff’s character, they were not capable of sustaining an 
action, although they had been followed by special damage. “ It is said,” 
obsenres Patteson, J., “ that the words are actionable because a person, 
after hearing them, chose in his caprice to reject the plaintiff as a servant. 
But if the matter was not in its nature defamatory, the rejection of the 
plaintiff cannot be considered the natural result of the speaking of the 
words. To make the speaking of the words wrongful, they must in their 
nature be defamatory” (m). 

Of the admissibility of evidence of surrowndmg circumstances to expUiin and 
point the libel-^Interjfnretation of th^ words used, — The ordinary popular 
sense of the writing, language, or words alleged to be libellous or 
defamatory, is to be taken to be the meaning of the printer, publisher, or 
speaker of them (ante, p, 607 ); but a foundation may be laid for showing 
another and different meaning. Something may have previously passed 
which gives a peculiar character and meaning to some expression ; and 
some word, which ordinarily or popularly is used in one sense, may, from 
something that has gone before, have a meaning different from its usual 
meaning. When, therefore, it is wished to get rid of the ordinary meaning, 
the witness must be asked if there was anything to prevent those words 
from oonveyingvthe meaning they ordinarily would convey; and if evidence 
is given, and # foundation laid for it, then the further question may be 
put, “ What did you understand by them?” (w) It must first be shown 
that the word is used in, and has acquired a peculiar sense, and then a 
witness may be asked whether he understood it in that sense. The 
phrase “ lame duck,” would be actionable if applied to a person on the 
Stock Exchange, because there it has acquired a particular meaning, 
which could be shown. So of the word hlack sheep ” as applied to an 
attorney; so of the word “blackleg,” if it can be shown that it had 
acquired a similar signification as applied to gamesters (o). 

Words spoken at different times may be given in evidence for«the 
purpose of making out the charge laid in the declaration, or to prove the 
animus of the defendant ; but if they in themselves constitute so many 
different libels, giving rise to separate and distinct causes of action, the 
jury must be cautioned not to give damages in respect of them. 

Proof of mbstqmt JMs to expkm and point the Bel charged m ihe 
declaration may be giren, but if the evidence is offered for the mere 
purpose of swelling the damages it will be rejected. “ The distinction,” 
observes Lord Abinger, “ is, yon may give evidence of subsequent words 

(m) Ke^ V. 6 B. tc Ad. 681. (o) Watson. B., Barnett v. JUm, 8 H. 

(») Domes v. Hartley, 3 Exoh. 208. & N. 381 ; 87 Law, J., Exoh. 418. 
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to explain the words in the declaration: but when there is nothing 
equivocal in the words charged, you cannot give evidence of subsequent 
words of the same import, for which subsequent Words another action may 
be brought and damages recovered; inasmuch as the record in this action 
would be no bar to a subsequent action for the same words, though 
the evidence now offered would tend to aggravate the damages in 
thi8”(p). 

Proof of mscmive liheh to show malice.— Ai the spirit and intention of 
the party publishing a libel are fit to be considered by a jury in estimating 
the injury done to the plaintiff, evidence tending to prove it cannot be 
excluded simply because it may disclose another and different cause of 
action ; but whenever the evidence given does disclose another cause of 
action, the jury should be cautioned against giving any damages in respect 
of it. And if such evidence is offered merely for the purpose of obtaining 
damages for such subsequent injury, it will be properly rejected (q). 
Defamatory statements, therefore, made by the defendant subsequently to 
the publication of the libel, are admissible in evidence merely to show 
malice; but if any considerable distance of time has elapsed between the 
publication of the libel and the speaking of the words, they ought to be 
received with very great caution, as they may refer to something thiit has 
taken place between the plaintiff and the defendant subi^quently to the 
libel, and may not, therefore, amount to any proof of malfise at the time 
of the publication of the libel (r). And when such statements are given 
in evidence, the defendant is entitled to get rid of the effect of them by 
proving the truth of the words («). 

Evidence of rmlice . — To sustain an action for a libel or for slander, the 
plaintiff must show that it was malicious ; but every unauthorized publi- 
cation of defamatory matter ib, as we have seen, in point of law to be 
considered malicious, and it is a question of law whether the communication 
is authorized or not. If it be authorized, the legal presumption of malice 
arisjpg from the unauthorized publication of defamatory matter fails, and 
the plaintiff, to sustain his action, must prove actdal malice, or, as it is 
usually expressed, malice in fact (^). Whenever one man is proved to 
have used words imputing the commission of felony, or of any other 
indictable offence to another, he will be taken to have used them 
maliciously, unless he gives some sufficient excuse for using them, as in 
giving the character of a servant, ^laking a charge to a constable, &c. The 

(e) Pearce v. Omehy, 1 Mood. Bob. ^ (r) Hemmings y. OaBetm^ 1 EU. Bl. & 

456. £11. 846 ; 27 Law, J. Q. B. 252. 

{q) Peanon v. Le Maitref 5 M. 4r Or. («) Wame v. ChadweU, 2 Stark. 457. 

720 ; 6 Sc. N. B. 607. SarweU y. Adkins^ (0 Cresswell, J., Coxhead v. JRtcAardf, 

1 ib. 808. Barhy v. Ouaelegy 1 H. & N. 18. 2 C. B. 605. 
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defendants conduct in patting a juBtification on the record which he does 
not attempt to prove, and will not abandon, may be taken into consideration 
.by^a jury, aa proving malice and aggravating the injury, and every other 
part* of the defendant’s conduct down to the time of the trial may be 
considered by the jury; for acts, although subsequent, may indicate the 
existence of motives at a -former time (w). 

ProoJ of injury to the plaintiff. — To enable the plaintiff to maintain an 
action, and recover damages for the writing or publication of a libel, it 
must be shown, as wo have seen, that the plaintiff is the person to whom 
the injury from the libel immediately accrues. If the injury is too remote, 
and not to be connected with the publication of the libel, the plaintiff wiH 
be nonsuited (ante, pp. 609, 610). If the tendency of the publication is 
injurious to the plaintiff, the law will presume that the defendant, by the 
act of publishing it, intended to produce the injury* it was calculated to 
effect, and it is the duty of a judge, if* he thinks the publication injurious 
to the plaintiff, to tell the jury it is a libel and actionable («). Every 
person who publishes in writing matter injurious to the character of 
another, is considered in point of law to have intended the consequences 
resulting from that act ^y). 

Proof of special damage. — When proof of special damage is essential to 
the maintenance of the action (ante, p. 597), it must be proved as laid, 
and any substantial variance between the allegation and the proof will be 
ground of nonsuit. It must appear also to be the natural and necessary 
result of the speaking of the words, or it will fail to sustain the action. 
If there are two distinct causes of special damage, one proceeding from the 
act of the defendant and another from the act of a third party, and the 
special damage may have resulted from either, it will fail to support 
an action (z). If the declaration allegcir as special damage that several 
named persons had ceased to have dealings with the plaintiff in the way of 
his trade, the persons themselves must be called to prove the feet (a). 

Proof of the trade^ or profession, or official character of the plaintiff. 

Where the libel imputes to the plaintiff misconduct in his practice of a 
physician, or surgeon, or an attorney, not doubting or denying his qualifi- 
cation to practise, it will not be necessary to do more than prove that the 
plaintiff was acting in the particular professional capacity imputed to him 
at the time of the publication of the libel {h). But when the libel or 
slander imputes to a medical or legal practitioner that he is not properly 


{u) Simpson v. ffobinson, 12 Q. B. 513. 
(a?) //a/re v. WiUon, 0 B. & C. 045. 

(y) FUher v. Clement, 10 B. & C. 475. 

(z) Ficon y. WUcocHb, 6 East. 2. 

(a) Tilk V. Parsons, 2 C. & P. 202. 


Tmnkliffe v. Moss, 8 C. <fc K. 83. 

(h) Berryman v. Wise, 4 T. R. 366. 
Smith V. Taylor, 1 N, R. (B. k P.) 204. 
Butherford v. Evans, 6 Bing. 451. 
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qualified, and the professional qualification is denied, the plaintiff must he 
prepared to prove it, by producing his diploma or certificate, duly sealed 
or signed, and stamped, where a stamp is requisite. If the document is 
not admissible in evidence on its production under the Documentary 
Evidence Act (c), the signatures must be proved in the ordinary 
way. 

Proof that the words were spohen concerning a irademan or professioml 
vmh in the way of his trade or profession. — In order to recover damages for 
slanderous words spoken of a tradesman or professional man in his trade 
or profession, it must be shown how the words were connected with his 
profession. To impute immorality to a clerk of a gas company, to say 
that he “ consorts with whores,” is “a disgrace to the town,” and “ unfit 
to hold his situation,” is not actionable, because they are not connected 
with his character and conduct as a clerk. He may be a very good clerk, 
well fitted for his duties, although he is scandalously immoral 

Evidence on the part of the defendant— Traverse of material allegations . — 
If the libel contains a charge upon a man in the way of his trade oi* 
business, the allegation concerning such trade or business must, if 
traversed, be strictly proved as it is set forth in the declaration, and the 
defendant is at liberty to bring evidence to disprove it ; notwithstanding, 
the disproving of the allegation does in effect prove the truth of the libel. 
If the plaintiff in his declaration alleges that ho was, at the time of the 
publication of the libel, the manufacturer of a particular article, which he 
supplied to his customers in the way of his trade, and the defendant 
traverses the allegation, and the plaintiff establishcs.a^nwd facie case, the 
defendant is entitled to prove that the plaintiff did not manufacture the 
particular article he pretended to make, but a composition of a very 
different description, altliough-She evidence amounts to proof of the truth 
of the charge imputed by the libel, and there is ho plea of justification on 
the record (e). 

Evidence hy the defendant of the truth of the charge or accusation. — If the 
defendant can show that the defamatory charge or accusation made by him 
against the plaintiff is true in substance, he answers the claim for 
damages. But to enable him to give the truth in evidence, in answer to 
the action, there must be a plea of justification on the record (/). The 
truth is an answer to the action, not because it negatives the charge of 
malice (for a person may wrongfully or maliciously utter slanderous 
matter though true, and thereby subject himself to an indictment), but 
because it shows that the plaintiff is not entitled to recover damages, for 

(c) 8 & 9 Viet. C. 113 ; post, ch. QO. (e) Manning v. ClemenU 7 Bing. 868. 

14 16 Viet. c. 99, 8. 8. (/) QBrven v. Bryant 16 M. & W. 

(d) LuwJby v. Allday f 1 & Jerv. 301. 168. Edsall v. Busselt 6 Sc. N. B. 801.' 
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the law will not permit a man to recover damages in respect of an injoiy 
to character whidi he either does not, qr ought not, to possess (^). 

Where the defendant justifies words which impute a felony to the 
plaintiff, it is competent to him to go into proof of his justification, 
although the plaintiff has been tried and acquitted of the charge, the trial 
and acquittal being res inter alios acta (h). If the plaintiff has been tried 
and conyicted, the conviction may be given in evidence in support of the 
plea of justification. If a man be adjudged by the sessions to be the 
father of a bastard child, the adjudkation is an answer to any complaint 
made by him, in the spiritual court or elsewhere, against any one for saying 
or publisliing that he has had a bastard (t). When the plaintiff has not 
been actually convicted of the felony he must be tried by the jury on the 
plea of justification, in the same way as if he was on his trial upon an in- 
dictment for the offence in a criminal court; so that, if there is a doubt of 
his guilt, the jury are bound to give him the benefit of the doubt (^). 

If a party publishes a libel and then pleads a justification, the court 
will not assist him to obtain evidence in support of his plea (1). 

Proof of privileged communications . — Proof of the libel or slander having 
been published or uttered in the course of legal proceedings, is prirndfade 
evidence that it was published or uttered, under the sanction and protection 
of a court of competent authority (ante, p. 582). If it is shown to have 
been published ina*t^tition or complaint to parliament, or to the Queen, or 
her ministers, containing a temperate statement of a grievance calling for 
inquiry and redress, this will be primd facie evidence that it was published 
for sufficient cause and upon proper motives. If it is shown to have been 
a private communication between friends, it must be proved to have 
related to matters of family or pecuniary interest, directly affecting the 
writer of the communication (ante, p. 587). 

The damages reoaverable in actions for defcamtion will materially depend 
upon the nature and pharacter of the libel, the extent of its circulation, the 
position in fife of the parties, and the surrounding circumstances of the case. 
Where an 'actibn was brought for slanderous words, imputing suborna- 
tion of peijury to the plaintiff, and the defendant suffered judgment by 
default, and on the ex«^ion of a writ of inquiry of damages the plaintiff 
gave no evidence of any ^tual damflige, but his counsel addressed the jury, 
who assessed the damages at 402., aad .Ihe defendant then moved to set 
aside the inquisition oq^ the ground that nominal damages only were reco- 


(g) littledfile, J., 10 B. & 0. 272. 

(A) England . v. Bourke, 3 £sp. 80. 
Cook V. lb. 134. 

(i) Thornton v. Pickering^ 1 Freem. 
283. Wobk T. Cook^ Gro. Jao. 533. 


V. ItisUp, 1 Ld. Raym. 304. Jervis, C. J., 
HeUham v. Blackwood^ 1 1 0. B. 128. 

(k) Bichards v. Turner, Car. & M. 417. 

(l) Metrop. Baloon Om. Ga. v. Bdwkint, 
4 H. & N. 151. 
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Terable in the absence of any proof of damage on the part of the plaintiff, 
it was held that the plaintiff was not bound to giye any such evidence (m). 
If the defendant had any ground to urge in mitigation of damages, he 
should have proved it before the sheriff’s jury. 

The jury may j^ve to the plaintiff damages for the publication of the 
libel and for the mental suffering arising from the apprehension of the 
consequences of the publication (n). The damages are almost altogether 
in the discretion of the jury. The court will not interfere with them 
unless they are shown to be manifestly outrageous and extravagant (o). 

Evidence in aggravation of damages cannot, as we have seen, her given, if 
it establishes another cause of action against the plaintiff ; for, if that 
were permitted, the jury would be giving damages for a second libel in an 
action for the first (p). Although a plea of justification, imputing felony 
to the plaintiff, is abandoned at the tnal and apologized for, still, the 
putting of such a plea upon the record and failing to prove it is evidence 
of malice, and a great aggravation of the defendant’s conduct, as showing 
an animus of persevering in the charge to the very last. The putting of 
such a plea upon the record, therefore, is a matter proper to be taken into 
account by the jury in estimating the amount of damages (q). 

Evidence in mitigation of damages , — -A defendant is not now allowed to 
give evidence of the truth of the defamatory charge or statement in miti- 
gation of damages (r), but must, if he wishes to rely^pon it in any way, 
put a plea of justification on the record. But where the plaintiff, by his 
declaration, alleges that before the publication of the libel he had always 
preserved a good character in society, from which he has been driven by 
the insinuations in the libel,' and claims damages accordingly, evidence is 
admissible to show that, prior to the publication of the libel, the plaintiff’s 
character was so bad that he was universally avoided and shunned (s) ; for, 
whenever a person claims damages on the ground of disparagement to his 
character, it may be shown hy evidence that his character was blemished 
prior to the utterance of the slander of which die now complains (0- 

Evidence of this sort must, however, be used with extreme caution, or 
it will tend to the aggravation rather than the mitigation of the damages. 
If the circumstances amount to a justification of ihchbel, they are not then 
receiyabie in mitigation of damageifii they should have been pleaded by 

(m) Tripp V. ThomaSi 3 B. & C. 427. (q) Warwick v. Foulkes, 12 M. Ss W. 

(fi) OotUn V. Corry^ 6 So. N. B. 25. 606. 

(o) Oitbert v. Buriemhaw, Cowp. 230. (r) Underwood y. Parka^ 2 Str. 1200. 

Highmore v. Earl of Harrington^ 3 0. B. (s) Earl of Leicester y: Walter, 2 Caxnpb. 

N. S. 142. Harrison v. Pearce, 32 Law, 251. 

T. R. 298. (t), Ld. Ellenborough, O. J., — — v. 

(p) Ante, p. 623. Ftniier^ v. Tipper, Moor, 1 M. & S. 286. 

2 Gampb. 74. 
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way of justification if the defendant meant to rely upon them (u). In 
some cases, general evidehce of the plaintiff’s bad character has been held 
to be inadmissible by way of mitigation of damages (x). In other cases, 
the defendant has been allowed to prove, by cross-examination of the 
plaintiff’s witnesses, that rumours and reports of the same tenor as the 
libel were current prior to the publication of the libel, and were the com- 
mon topics of conversation (y). Humours current c^er the utterance of 
slander cannot, of course, help the defence,* as they are the natural result 
of the dissemination of the slander, and tend only to aggravate the 
damages (z). 

It is no ground for mitigation of damages that the defendant, at 
the time he uttered the slander, stated that he heard it from another 
person, naming such person (a). 

Mitigation of damages hy proving libels by the plaintiff on the defendant — 
“ If a man is in the habit of libelling others, he complains,” observes Sir 
Jamea Mansfield, “ with a very bad grace of being libelled himself ; and if 
two men are concerned in publishing monstrous libels against each other 
every day, there can be no claim to damages on either side ” (6). But the 
defendant cannot give in evidence, in mitigation of damages, other libels 
published concerning him, unless the defendant can show that the libels 
proceeding from the plaintiff were connected with the libels proceeding 
from the defendant, for onie libel cannot bo set off against another, unless 
it can be shown that they are connected together, and that the libel pub- 
lished by the plaintiff prgvoked the libel published by the defendant, and 
that the plaintiff is himself, to a certain extent, the cause of the injury for 
which he claims compensation in damages (c). When the object is to 
show that the defendant was provoked, by libels published against him by 
the plaintiff, to retaliate by publishing the libel of which the plaintiff 
complains, it is essential to prove that the plaintiff ^s libels came to the 
defendant’s knowledge before he published his libel (d). 

Evidence of offers of apology in mitigation of damages, — By 6 cfc 7 Viet, 
c. 96, s. 1, it is enacted, that in any action for defamation it shall be 
lawful for the defendant (after notice in writing of his intention, given to 
the plaintiff at the time of filing or delivering the plea in such action), to 
give in evidence in mitigation of damages that he made or offered an 
apology to the plaintiff for'^such defamation before the commencement of 

(a) Waiton v. ChrUiie, S B. & P. 224; 8ft ; 16 Q. B. I7ft. 
libst, ch. 21, s. 1. (a) Bennett v. BenneU, 6 C. & P. 588 ; 

(xS Jones v. Stevens, 1 1 Pr. 26ft. ante, p. 616. 

(y) WjfoU T. Oore, Holt, N. P. C. 806. (b) FimeHf v. Tipper, 8 Campb. 78. 

Bichards y,- Bichards, 2 Mood. Jk Rob. (c) JIfay y. Brown, 3 B. & C. 126. 

0ft7. Tarpley y. BlaJbey, 2 Bing. N. C. 441. 

(z) Thompson y. Nye, 20 Law, J ., Q. B. (d) Wam y. Fraser, 7 Ad. & E. 232. 
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the action, or as soon afterwards as he had an opportunity, in case the 
action was commenced before there was an opportunity of offering an 
apology (ante, p. 614). 

Of the judge^s direction to the jury . — The stat. 32 Geo. 3, c. 60, s. 1, 
enacts, that on trials for libel the jury may give a general ycrdict of 
guilty or not guilty, upon the whole matter put in issue, and shall not be 
required or directed by the court or judge to find the defendant guilty 
merely on the proof of the publication by the defendant of the paper 
charged to be a libel, and of the sense ascribed to the same. Also (s. 2) 
that the judge shall, according to his discretion, give his opinion and 
directions to the jury on the matter in issue (e). The usual course in 
cases of libel since' the passing of this statute is, first to give a legal defi> 
nition of the offence, and then ‘to leave it to the jury to say whether the 
facts necessary to constitute that offence are proved to their satisfaction, 
and that whether the libel is the subject of a criminal prosecution or a 
civil action. The judge, as a matter of advice to them in deciding the 
question, may give his own opinion as to the nature of the publication, 
but is not bound to do so as a matter of law (/). “ The cases,” observes 

Lord Denman, ‘‘ show that a judge must not leave the fact of the defendant’s 
intention as a question for the jury (^), except so far as the intention may 
be shown by the tendency of the publication itself. A man may wilfully 
publish a mischievous libel without intending to injure the party, and 
may be responsible. He may, indeed, in effect do him no harm by the 
publication; for it may be that blame from some quarters is more valu- 
able than praise. Yet he must answer for such a publication” (A). 

It is the duty of the judge to say whether a publication is capable of 
the meaning ascribed to it; but when the judge is satisfied of that, it must 
be left to the jury to say whether the publication has tho meaning (i). 

Where the defendant sets up as a defence that the communication was 
a privileged con^munication, but the judge holds that there are comments 
by the defendant in excess of the privilege, the judge is not thereby 
justified in telling the jury that the defendant, by exceeding his privilege, 
has been guilty of a libel, for whenever there is evidence of malice, either 
extrinsic or intrinsic, in answer to the immunity claimed, by reason of the 
occasion, a question arises, which the jury, and the jury alone, ought to 
determine. Whenever there are expressions in a publication which may 
reasonably be contended to prove malice, the plaintiff has a right to have 
the whole matter submitted to the jury, for them to say whether, ^n 


(e) Baylis v. Xatnwutf, ll Ad. & £• 
024. 

(/) Parmiter v. Ooupland, 6 M. & W. 
108» Bex V. ITatfOii, 2 T. R. 206* 


( f ) Heire v. TTiboa, 9 B. & 0. 645. 

(A) Saylie v. Lawrendt 11 Ad. & E. 
024. 

(t) Blvri V. Blayg, 10 Qi B. 908. 
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writing and publishing it, the defendant was acting honAfid^ or mali- 
ciously (^). 

Arrest of judgment after verdict — If the judge and jury think the pub- 
lication libellous, still if on the record it appears not to be so, judgment 
must be arrested (Z). If an action be brought for speaking slanderous 
words all at one time, that is, all in one count, and there is a verdict for 
the plaintiff, though some of the words will not maintain the action, yet 
if any of the words will, the damages may Jbe given generally; for it shall 
be intended that the damages were given for the words which are action- 
able, and that the others were inserted only for aggravation. But if the 
action be brought for several slancjers spoken at several times, and the 
action will not lie for the words spoken at one time, but will lie for the 
words spoken at another, and a verdict be found for all the words, and 
entire damages given, the judgment will, it seems, be arrested (m). If 
the words appear, upon the face of the declaration, to have been spoken at 
one time, the whole may be considered as one count, containing words 
actionable and not actionable, and the verdict will stand upon those which 
are actionable (n). 

(h) Cooke V. Wildes^ 6 Ell. Bl. 342 ; v. Lawson, 8 Q. B. 887. 

2ft Law, J., Q. B. 867. (m) Griffiths v. Lewis, 8 Q. B. 852. 

(1) Hearne v. Stowell, 12 Ad. & E. 781. (») Alfred v. Farlow^ ib. 868, 

Goldstein v. Foss, 0 B. A; G« 159. Solomon 
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CHAPTER XVIL 

OF FRAUDULENT MISREPRESENTATION AND DECEIT, FRAUDU- 
LENT CONCEALMENT, BREACH OF WARRANTY AND 
FALSE PRETENCES. 


Section i. — Of fraudulent tnurepresenia- 
turn and deceit^ fraudulent concealment^ 
breach of warranty ^ and false pretences^ 
— Wilful and unintentional deceit— 
— Representations by a party of a par- 
ticular fact when he knows that he has 
no knowledge at all about it — State- 
ments and representations which must 
be authenticated by a signed writing — 
False representations concerning the 
conduct, credit, ability, trade, or deal- 
ings of co-partnerships and joint-stock 
companies— Misrepresentation by di- 
rectors — Publication of deceitful pro- 
spectuses and reports — Representa- 
tions amounting to a warranty — Re- 
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lie as much within the knowledge of 
one party as the other — Representa- 
tions of knowledge where the means 
of knowledge lie peculiarly with the 
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Representations concerning things 
plain and obvious — Representations 


amounting merely to expressions of 
opinion and beUef — Warranties by 
vendors — False representations by 
vendors and manufacturers of the 
character and quality of the articles 
they manufacture and sell — Sale of 
goods by sample — False representa- 
tions by railway companies — False 
representations by agents — False as- 
sumption of authority — Counterfeiting 
trade marks — False and fraudulent 
representations by married women and 
infants — Fraudulent concealment on 
sales of chattels — Fraudulent conceal- 
ment of the dangerous nature of articles 
delivered to a bailee to be warehoused 
or carried — Fraudulent sales with all 
faults and without allowance for any 
defect, error, or mistatement. 

Section ii, — Of actions for fraud and 
deceit, — Parties, pleadings, defences, 
and evidence — Proof of fl-audulent 
warranties on sales of horses — Proof 
of unsoundnesB — Damages recoverable. 


SECTION 1. 

OF INJURIES FROM FRAUDULENT MISBEPREBEKTATION AND DECEIT; FRAUDU- 
LENT CONCEALMENT, BREACH OF WARRANTY AND FALSE PRETENCES. 

OfwUfid deceit , — An action cannot be supported for the telling a bare, 
naked lie, t. e. saying a thing which is false, knowing or not knowing it to 
be so, and without any design to impose upon or cheat another, and with- 
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out any intention that another should rely upon the false statement and 
act upon it; but if- a falsehood be knowingly told, with an intention that 
another person should believe it to be true, and act upon it, and that 
person has acted upon it, and thereby suffered damage, the party telling 
the falsehood is responsible in damages in an action for deceit, there 
being a conjunction of wrong and loss, entitling the injured party to com- 
pensation (o). Where a gun had been delivered by the defendant to the 
plaintiff for the purpose of being used by him, with an accompanying 
representation that he might safely use it, and that representation was 
false to the defendant's knowledge, and the plaintiff, acting upon the faith 
of its being true, used the gun, an^recoived damage thereby, it was held 
that ho was entitled to recover compensation for the injury from the 
defendant (p). 

If a defendant has made a false representation, knowing it to be false, 
with intent to induce, and has thereby induced the plaintiff to enter into 
a contract into which, but for that misrepresentation, he would not have 
entered, and the plaintiff has been damnified by the falsehood, a case of 
fraud is made out, and an action for damages is maintainable (q). It is 
not necessary in all cases to show that the defendant knew the repre- 
sentation to be untrue ; for if he made the statement for a fraudulent pur- 
pose, and without believing it to be true, and with the intention of in- 
ducing the plaintiff to do an act, and that act is done to the prejudice of 
the plaintiff, an action for damages is maintainable (r). 

Unintentional' deceptimi, — But a person who has reason to believe, and 
actually believes, a particular fact to be true, and accordingly represents 
what he believes, is not liable to an action merely because it turns out 
that he was mistakened, and that his representation was unintentionally 
false (s) ; for if every untrue statement which produces damage to another 
would found an action at law, a man might sue his neighbour for any 
mode of communicating erroneous information, such (for example) as 
having a conspicuous clock too slow, whereby the plaintiff was induced to 
neglect some important duty : but if it be shown that the defendant was 
under any legal obligation to state the truth correctly to the plaintiff, 
there would be a legal grievance in misleading him, for which an action 
would lie; still more so, if he made the false representation with a view to 
some unfair advantage to himself (<). 


(o) Com. Dig. Action upon the case 
Deceift, a. Q, a 10. Parke, B., Walson 

V. PouUon, 15 Jur. 11 le. ** Dolus inalus 

est omnis machinatio, calliditas, fallacia, 
ad circumveniendum, fallendum, decip. 
iendum aliquem adhibita.”— Dig. lib. 4, 
tit. 3, lex 1, § 2. 


(p) Langrid^t v. ievtf , 2 M. dk W. 580 ; 
4M. &W.33r. 

(f) Canham y. Barry, 16 C. B. 620. 

(r) Taytor v. JuhtoUfM M. Si W. 416. 
(<) CoUint T. Bvatu, 6 Q. B. 826, 
Ormrod y. Bath, 14 M. Si W. 664. 

(<) BarUy v. Wajfard, 9 Q. B. 808. 
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In order to maintain an action for deceit, or for a false and fraudulent 
representation, it is not necessary to prove that the false representation 
uras made from a corrupt motive of gain to the defendant, or a i¥icked 
motive of injury to the plaintiff; it is enough if a representation is made 
vrhich the party making it knows to be untrue, and which is intended or 
calculated to induce another to act on the faith of it in such a way as that 
he .may incur damage, and that damage is actually incurred. A wilful 
falsehood of such a nature is, in the legal sejuse of the word, a fraud (u). 
Whether the defendant has any interest in the assertion he makes, or in 
the matter respecting which it is made, is perfectly immaterial (x). And 
whether the representation be made Ip the plaintiff, or a third party, is 
immaterial if it is false to the knowledge of the defendant, and has been 
made for the purpose of being communicated to the plaintiff, in order that 
he might act upon it, and the plaintiff has acted upon it, and has 
sustained damage from the deceit (y). The general rule appears to be, 
that if any man makes a fraudulent representation for another to act upon 
it, either directly or indirectly, and it is calculated to induce that other 
person to act on it, and he does act on it, the person who makes the 
representation is responsible in damages. Thus, where a director of a 
company puts forth transferable shares into the market, and publishes 
and circulates false statements and representations for the purpose of 
selling the shares, the false representation is deemed in law to be made to 
all persons who read the publick announcements, and become purchasers 
of shares on the faith of the statements contained in them (z). But it 
must be shown that the damage of which the plaintiff complains was 
brought about by the wrongful act of the defendant (a). 

False r^esentations under pretence of a claim of right — False claim of 
lien , — An action "is maintainable for a false and malicious representation, 
though made under the pretence of a claim of right, if it was made 
without reasonable and probable cause, and must have been known to be 
false by the party making it, and special damage has resulted to the 
plaintiff from the wrongful act. Thus, where a defendant knowing that 
there had been no agreement between him and the plaintiff for a lien on 
the plaintiff's goods, falsely pretended that he was entitled to a lien on 
them, and made the representation without any reasonable foundation for 
it, and from improper and malicious motives, and damage resulted there* 

(a) Ld. Tenterden, C. J., Polkill v. (z) Scott v. Dixon, so Law, J., Exch. 

WaUer, 3 B. & Ad. 183. Milne v. Mar- ’08n, Bedford Y* BoOShaWf ib. 65. Ld. 

wood, 15 C. B. 778; 24 Law, J., C. P. CampbeU, WUde y. Oibaon, 1 H. L. C. 
36. , 663. 

{x) Patley v. Freeman, 3 T. R. 00, 62. (a) CoVitu v. Cave, 4 H. & N. 234 ; 28 

\y) Lanyridge v. Levy, ante, p. 632. Law, J., Exch. 204. 
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s 

from to the plaintiff, it was held that the defendant was bound to make 
^ compensation to the plaintiffifor the wrong done to him (5). 

Eqyresentationa hy a party of his knowledge of a particular fact^ when he 
knows that he has no knowledge at all upon the sulgect. — If a man undertakes 
positively to assert that to be true which he does not know to be true, and 
which he has no grounds for believing to be true, in order to induce 
another to act upon the faith of the representation, and the representation 
is acted upon and turns out to be false, aud the party 'who has acted upon 
it has been deceived and damnified, he is entitled to maintain an action for 
compensation. Whoever pretends to positive knowledge of the existence 
of a particular fact, when in truth he knows nothing at all about it, does 
in reality make a wilful representation which he knows to be false, and if 
the representation is made in order that another may rely upon it and act 
upon it, and it is acted upon, and damage fiows from the false represent- 
ation, the party making it is in principle guilty of wilful deception and 
fraud (c). Lord Mansfield lays it down generally, that in a representation 
made to induce a party to make a contract, it is equally false for a man to 
undertake to assert that of which ho knows nothing, as to affirm that to 
be true which ho knows to be false (d). And, says Lord Kenyon, “ If a 
man affirms that to be true within his own knowledge, which he does not 
know to be true, this falls within the notion of legal fraud. The fraud 
consists in asserting positively his knowledge of that which he did not 
know ” (e). So, according to Maule, J., “ If a man, having no knowledge 
whatever upon the subject, takes upon himself to represent a certain state 
of facts to exist, he does so at his peril ; and if it be done either with a 
view to secure some benefit to himself, or to deceive a third person, he is 
in law guilty of a fraud: for he takes upon himself to warrant his own 
belief of the truth of that which he asserts. Although the person making 
the representation may have no knowledge of its falsehood, the represent- 
ation may, nevertheless, have been fraudulently made^’ (/). 

Statements and representations which must he authenticated by a signed 
writing— False representations concerning the conduct^ credit, ability, trade, or 
dealings of third persons. — By 9 Geo. 4, c. 14, s. 6, it is enacted, that no 
action shall be brought to charge any person upon, or by reason of any 
representation or assurance made or given concerning or relating to the 
conduct, credit, ability, trade, or dealings of any other person, to the 

(6) Green v. Button^ 2 C. M. E. Trimen, 18 C. B. 786. 

(<0 Pauem v. Wateon, Gowp. 788. 

(c) Smovt V. Ilbery, 10 M. Si IV. 10. Pul^ord v. Richards, 17 Beav. 94. 

Cresswell, J., and Wilde, C. J., Jarrett v. {e) Haycraft v. Omm, 2 East. 108. 
Kennedy, 6 C. B. 882. Erie, J., Jenkins (/) Evans v. EdnSnds, 18 C. B. 786. 
V. HtOchinson, 18 Q. B. 748. RandaU v. Milne v. Marwood, 24 Law, J. 0. P. 87. 
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intent or purpose that such other person may obtain credit, money, or 
goods upon, unless such representation or #Miurance be made in writing, 
signed by the party to be charged therewith. A representation to be 
within the act, must be of the third person’s trustworthiness, as evidenced 
by his character, conduct, ability, credit, trade, or dealings, with intent 
that he may obtain personal credit on the faith of such representation {g). 
The word person” is of extensive signification, and is applicable to 
a corporation sole or aggregate, as well as to a private individual (A), 
Any representation that a party may be trusted, constitutes a repre- 
sentation as to his credit and ability (t). If the representation is in 
writing, and signed by the defendant pursuant to the statute, and the 
defendant at the time he makes the representation knows that it is untrue, 
he will be responsible in damages in an action for deceit, if the plaintiff 
has been induced to give credit on the faith of it (A), although he has not 
relied altogether on the writing, but has trusted partly to tha writing and 
partly to subsequent oral representations (Q. 

Where the defendant’s son being about to open a shop, applied to the 
plaintiffs for a supply of goods upon credit, stating that he had a capital 
of 300/. to begin with, and referred them to his father, the defendant, for 
a corroboration of his statement, and the plaintiffs wrote to the father 
inquiring whether the son had, as ho asserted, 300/. capital his own 
property, and the defendant wrote in reply that he had, whereas the 
defendant knew that his son had nothing but borrowed capital, it was held 
that this was a fraudulent misrepresentation, for which the defendant was 
liable in damages to the plaintiffs in an action for deceit (m). But if the 
party makes the representation in good faith, honestly believing it to be 
true, and has reasonable ground for his belief, he is not then responsible 
if he is altogether mistakened, and formed a wrong judgment in the 
matter, whatever damage may have resulted to the plaintiff there- 
from (w). 

Bepreaentations concerning the character ^ credit^ trade^ or dealings of co- 
partnerships and joint-stock companies — AuthenticcUion thereof hy a signed 
ivriting, — A representation by one of several partners as to the trust- 
worthiness of the firm, is a representation as to the credit of another 
person within the statute 9 Geo. 4, c. 14, s. 6. It is not the less a repre- 
sentation of the solvency of the other partners that he includes himself (o). 

(^) As to representations of the ability Fosters, Charles, 6 Bing. 400; 7 Bing. 107. 

of parties, see Lyde v. Barnard, 1 M. & (/) Taiton v. Wade, 18 C. B. 871. 

W. 101. Wade y, Tatton^ 20 Law, J., G. P. 242. 

(A) Boyd v. Croffdhn Rail. Co,, 4 Bing. (m) Corbett y. Brown, 8 Bing. 83. 

N. G. 669. (fi) ffaycrqft v. Creasy, 2 East 105. 

(t) Swann v. PhilUps, 8 Ad. & E. 461. (o) Devauxy, SteinkeUer, 6 Bing. N. C. 

(Jt) PatUy V. Freeman, 8 T. B. 61. 89. 
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Under the word “ person,” in the statute, appears to be included a joint- 
stock company and railway fcmpany (p), so that representations by one 
member of the company of the circumstances, credit, and condition of the 
company, in order to induce another to lend his money, or subscribe, or 
take shares in the undertaking, must be authenticated by a signed writing, 
in order to be made the foundation of an action for deceit (q). 

Misrepresmtation hy directors of pMick companka — Pvhlication of 
deceitful prospectuses and reports, — Where a defendant, knowing that a 
joint-stock company, of which he was a promoter and director, was a 
bubble company, and that no bond fide dividend could be paid upon the 
shares, fraudulently pretended by a signed writing to guarantee the 
bearers of shares a minimum annual dividend of 331. per cent., to induce 
persons to purchase shares, and the plaintiff, by reason of this representa- 
tion, purchased shares, and lost his money, it was held that the defendant 
was responsible in damages to the plaintiff in an action for deceit (r). And 
where the defendant, a director of a joint-stock bank, sanctioned the pub- 
lication of a report, with his signature attached thereto, professing to set 
forth the state and condition of the bank, and representing that a par- 
ticular dividend had been fairly earned, and was properly payable out of 
profit, and the report was publickly sold, and the plaintiff purchased a 
copy of it, and read it, and bought shares in the bank, relying on its cor- 
rectness, and the bank was proved to be insolvent, to the knowledge of the 
defendant at the time he sanctioned the publication of the report, and 
the plaintiff lost his money, and incurred serious liabilities, it was 
held that he was entitled to maintain an action against the defendant 
for damages («). 

If, therefore, directors of publick companies authorize the publication 
and circulation of prospectuses and advertisements concerning the trans- 
actions and monetary affairs of the company, containing statements, with 
their signatures annexed thereto, which are false, to the knowledge of the 
directors, or which the directors, from their position and means of know- 
ledge, may fairly be taken to warrant as true (t), they will be respon- 
sible in damages to parties who have taken shares, and invested money 
in the company, on the faith of these prospectuses, and have sus- 
tained damage in consequence thereof (u). To support the action, the 

(p) Boyd V. Croydon Bail, Co*, 4 Bing. (r) Gerhard v. Batee^ 2 Ell. & Bl. 
N. 0. 069. 490. 

(g) As to the recoveiy of money paid («) Scoti v. Bixon^ 29 Law, J., Q. B.. 
bn the strength of fraudulent represents- 02 n. Bedford v. Bagshaw, ib. 59. 
lions of the condition of trading com- (<) Ante, p. 684. Taylor Y,A8heton,U 
panics, Wontner v. Bhairp, 4 G. B. 439. M. & W. 415. 

Watson V. Earl Charlenumt, 12 Q. B. (»} Clarke v. 2)ixon, 28 Law, J., 0. P. 
868. 225 ; 6C.B.N.S. 
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plaintiff must prove that he acted on the faith of the representation, and 
sustained actual pecuniary damage in consequence thereof (x). 

Breach of warranty atruyuMing to a fravd — Warranties by vendors in 
order to procure a purchaser . — Whenever the representation or statement 
amounts to a warranty of the fact stated, and is untrue, it is fraudulent, 
in contemplation of law, whether there was knowledge or want of know- 
ledge of the untruth on the part of the person making it. “ If one 
man,” observes Lord Ellenborough, “ lull another into security as to the 
goodness of a commodity he offers for sale, by giving him a warranty of it, 
it is the same thing whether or not the seller knew it at the time to be 
unfit for sale: the warranty is the thing which deceives the buyer who 
relies on it, and is thereby put off his guard, and it is sufficient to prove 
the warranty broken to establish the deceit ” (y). If, therefore, a watch- 
maker warrants a watch to go well, or a horse-dealer warrants his horse 
to bo sound or quiet and free from vice, or a wine^o^hant warrants his 
claret to be in a fit and proper state for & copper-manu- 

facturer warrants bis copper to be fit for shealhing vessels, and a purchaser 
buys upon the faith of the warrant, and then finds that the watch will 
not go, or that the horse is unsoimd or vicious, or that the claret is sour, 
or that the copper is unfit for sheathing his vessel, this is a fraud, though 
neither the watchmaker, the horse-dealer, nor the copper-manufacturer was 
aware of tho fact at the time he gave the warranty (z). A warranty will 
not bind a man in a thing that is apparent; as to warrant that a horse has 
both his eyes, when he is manifestly blind of one of them, or that a house 
is in perfect repair, when it has neither roof nor windows (a). To warrant 
a thing that may be perceived at sight is not good (6). If, therefore, at 
the time of the sale of a horse the animal is warranted sound, that is un- 
derstood to mean, saving those manifest and visible defects wliich were 
obvious to all mankind, and known to the purchaser at the. time he bought 
the animal (c). But a purchaser who relics upon a warranty is not bound 
to make any particular examination of a horse before he buys, to ascertain 
whether a defect exists. If, relying upon the warranty, he fails to make 
any particular examination of the animal, and fails consequently to dis- 
cover a defect, which might have been ascertained by examination, he is, 
nevertheless, entitled to maintain an action for deceit (c2). 


(jb) Eastwood v. Eton, R8 Law, J., Ezch. 
B. 90. 

(y) WilUamson v. AtUaon^ 2 East. 450. 

(z) WaUace v. Jarman, 2 Stark. 162 ; 
Anon. Loflt. 146. Oreaham v. Postan, 2 
G. & P. 540. WilUanuon v. AUison, 2 
East. 446. Jones v. Bright, 8 M. & P. 
173. 


(а) Ekins v. lyesham, 1 Lev. 102. 
Dyer v. Hargrave, lO Ves. 607. 

(б) Baily v. MtrreVL, 8 Bulstr. 95. 

(c) Margetson v. Wright, 5 M. & P. 
606; 7 Bing. 603. 

(<0 Holyday v. Morgan, 29 Law, J., 
Q. B. 9. 
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The* ptLTchAser of a warranted bnt worthless article is entitled to 
maintain an action for deceit, although it is stipulated that if he dislikes 
the article it shall be exchanged for another of the same value (e). 

Proof of warranty-^ Warranties made •pending a •negotiation for the sale 
of property. — << As to selling with a warranty,” observes Holt, 0. J., ‘‘ that 
will be so, though the warranty be before the sale; as if, upon a treaty 
about the baying of certain goods, the buyer should ask the seller if he 
would warrant them to be of such a value, and to bo his own goods, and 
the seller should warrant them, and then 4;he buyer should demand, and 
the seller set the price, and then the buyer should take time to consider 
for two or three days, and then should come and give the seller his price; 
though the warranty here was before the sale, yet this will be well, 
because the warranty is the ground of the treaty, and this is selling with 
a warraitty. But it is otherwise if the warranty be after the sale; as if a 
man sells goods and afterwards warrants them, such warranty is not good. 
But in the other case the warranty is part of the contract” (/). 

Private representations made prior to a sale by auction forming no part of 
the publick contract of sale. wha^passes between a vendor and pur- 
chaser form no part of the negotiation ending in the purchase, it cannot 
be treated as a warranty. Thus in the case of a sale by auction, you 
cannot tack on a previous private communication to what is said by the 
auctioneer at the time of the actual publick sale, in order to constitute a 
warranty. To permit such a practice,” observes Maule, J., would be to 
encourage a fraud upon all others attending the sale.” If, therefore, a 
horse is advertised to be sold by auction without a warranty, and the 
owner privately represents the horse to be sound and free from vice, to a 
party who attends the sale, and bids for and purchases the horse in reliance 
on the representation, the representation cannot be treated as a warranty. 
Those who bid^at a publick’ auction, bid against each other on the sup- 
position Ahat they^all stand upon an , equal footing ; and if the sale is 
announced and conducted as a sale without a warranty, and the biddings 
are made upon that understanding, any secret underhand bargain for a 
warranty would be a fraud (^). 

jRqMresetdations amounting to a •warranty — False representations by a party 
qf his knowledge of a particular fact, where the means of knowledge Ue peculiarly 
or excktswely loithin his Many representations made by one man to 

another have been, made under such cix^umstances, that the party making 
them may fairly bd considered to warrant or youch his knowledge of their 

(<*) Wallace y. Jarman^ 2 Stark. 162. Thomas^ 3 Q. B. 230. 

(f) Lysney v. Selby, 2 Ld. Raym. 1120. (y) Hopkins v. Tanqueray, 16 C. B. 130 ; 

Salk. 211, €aoham v. Barry, 15 C. B. 23 Law, J., C. P. 162. 

307; 24 Law, L, G. P. 100. Roscorla y. 
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truth and accuracy, so as to be estopped from afterwards setting up his 
want of knowledge. If the means of information lie peculiarly or exclu- 
sively within his reach, and he pretends to know the truth of the matter, 
he must be taken to warrimt his knowledge of the fact, and his want of 
knowledge constitutes a fraud. The owner of a horse who has used and 
driven it, or has had the means of doing so, has superior power of infor- 
mation to a stranger who knows nothing, and professes to know nothing, 
whatever about the animal. If, therefore, the owner offers the horse for 
sale, every representation that he makes to the buyer respecting the 
qualities and capability of the animal amounts to a warranty, although the 
word warrant is never used by him (^). If a horse ofiered for sale has a 
cough and running at the nose, and the vendor says that it is a mere 
cold, and that he will deliver the horse sound and free from blemish 
in a week, this amounts to a warranty to a purchaser that the horse has 
nothing more than a cold upon him (t). If a purchaser,’* observes Best, 
C. J., “ asks for a carriage-horse, or a horse fit to carry a lady, or a timid 
or infirm person, the seller, who knows the qualities of the horse he 
supplies in answer to the demaifA, . underh^s, on every principle of 
honesty, that it is fit for the . purpose specimd” (ib). 

A jeweller or a diamond merchant, who deals in diamonds and precious 
stones, has better means of knowing the nature and qualify of the stones 
he sells than an unskilled stranger who comes to his shop to buy them. 
If, therefore, he represents a glittering stone to be a diamond, he impliedly 
warrants his knowledge of the truth of his representation. His statement 
amounts to a warranty of the fact to a purchaser, and the jeweller is 
responsible if the stone turns out to be only a piece of crystal, whether he 
knew the representation to bo true or false (Z). Where the vendor of a 
ship published a written description of the vessel, and represented the 
hull to be nearly as good as when launched, whereas it was worm-eaten 
and unseaworthy, and the keel, was broken, and it jppeared .that the 
vendor had caused the description to be writtea and circulated without 
having examined the bottom of the vessel, and without knowing whether 
the description was true or false, and the vessel was afloat, and the hull 
covered with water, so that the purchaser had no means of examining the 
hull himself, it was held tbgt the vendor must be considered to have 
warranted the fact to be as he asserted, and that his want of knowl^ge 
constituted a positive fraud. If he made the represenfntion,” observes 
Lord Mansfield, not knowing at the time whether it was true or fdse, 
it is a fraud, if, in point of fact, it turns out to be false. It is equally 

(h) Cave y, Coletnan, 3 M. & B. 4. (k) Jones y. BHght, 3 M. & P. X75. 

Salmon v. Ward^ 2 C.A P. 211. Chandehr^.Lopus, 1 Sautb’s Lead. 

JLiddard y. JSiaxn^ 0 Sfooxe, 356. Oas* 77, 78. 
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false and fraudulent for a man to affirm his knowledge of that of which 
he knows nothings as to aver that to be true which he knows is not true ” (w)., 
Bqn^eaentaiUons concerning matters which are cboiom to ordinary wMigetwe^ 
and which lie as much within the knowledge of one party as the other, — Where 
the real quality of the thing is an object of sense obvious to ordinary 
intelligence, and the parties making and receiving the representation have 
equal knowledge or means of acquiring information, and the correctness 
or incorrectness of the representation may be ascertained by the party 
interested in knowing the truth, by the ekercise of ordinary inquiry and 
diligence, and the representation is not made for the purpose of throwing 
the latter off his guard, and preventing him from making those inquiries 
and examinations which dvery prudent person ought to make, there is no 
warranty of the party's knowledge of the truth of his representation, or of 
the fact being as it is stated to be (n). In an action for deceit, it appeared 
that the defendant having a load of wood to be carried, came to the 
plaintiff,* who was a carrier, and bargained with him for the carriage of it 
at 2s. a hundredweight, representing that there were eight hundredweight; 
whereupon the plaintiff, telying upon the representation, caused the wood 
to^be put into his cart and carried, but finding that he had got an over- 
powering load, and having killed two of his horses in dragging it along, 
he caUsqd the wood to be weighed, when ho found the weight to be twenty 
hundr^weight; and thereupon he brought his action to recover compen- 
sation'^for the damage ho had^sustained by reason of the deceit, and it was 
held that the action was not maintainable, as it was his own fault not to 
have weighed the wood iMjfore he put it into his cart. “ There is a 
' ^ difference,” observes Dodderidge, J., “ where the carrier is absent and 
where he is present; for where the carrier is there present, it is very easy 
for him to see the difference between 800 and 2000 weight ” (o). 

If a man selling wares sells purple to one, saying to him, this is 
scaflet,” the 8tat(|piont is to no purpose, for that the other may perceive 
this, and this gives no cause of action to him. And if a man selling a 
horse represents him to bo sound in wind and limb, this representation 
is conffned to such defects as were not manifest and apparent to all 
observers. If, therefore, the horse was manifestly blind, or obviously lame, 
and the purchaser examined the animal before he bought it, and must 
have been aware of these patent defects, the vendor's representation will 
give no cause «>f action (p). If, however, the manifest defect is not 
necessarily pf a permanent nature; if a horse has a cough and running at 

. (m) Schneider v. iTira/A, S Campb. 508. Scott v. Hanton, 1 Sim. 14. 

PaireoH v. Cowp. 7S8. Adaweon (o) Baily v. JferreO, 3 Bulstr. 05. 

▼. Jarvis^ 4 Bing. 7.3. (p) Ib. 05. Margetaon v. WrigfUy 5 

(r) Claphem v. ShiUito, 7 Beav. 150. M. St P. 610 ; 7 Bing. 603. 
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the nose, and the vendor says that it is merely a cold, and that the horse 
will be sound and well in a given time, and the purchaser buys in reliance 
upon the truth of the representation, the vendor, as we have seen, will be 
responsible in damages if the horse continues unsound and permanently 
diseased (5^). 

Representatiom anumnting vm'ely to escpressiom of opinion and belief . — 
When the representation is made concerning something which is 'mere 
matter of opinion, which every man can exercise his own judgment Upon 
and inquire about, it is tte plaintiff’s own fault if lie suffers himself to be 
deceived. If the party giving his opinion, or expressing his belief, does 
not possess any exclusive means of knowledge;^ and merely* says that yrhicb 
he thinks to be true, there is no fraud, however erroneous may be the 
statement he has made. If, therefore, a defendant having reason to 
believe, and actually believing a particular fact to be true, has represented 
it as such to the p^aint^ff, he is not, as we have seen, liable tp an action 
merely because it turns out that he was mistakened, and that his repre- 
sentation was false (r). If the vendor of a picture states it to be the work 
of a particular artist, it is always a question ‘for the jury to.ih^terUiino 
whether the statement amounted to a mere expression of tlie vehdoi^fi^bwn 
opinion and belief upon a matter concerning which the *buyfr was t6 
exercise his own judgment, or whether it was intended and understood to 
be a positive affirmation or warranty of thg fact (s). The credit ^ which 
a man is entitled in the commercial world, Is a matter which docs not lie 
exclusively within the knowledge of any one iKjrson. It is to a groaj^v . 
extent matter of judgment and opinion, on which differemt men will fonft. 
different opinions, and if a>man in answer to inquiries respecting lliQ 
solvency or credit of a particular individual, or of a partnership, or joint- 
stock company, does no more than state his own honest opinion, believing 
what he says to be true,, he is not responsible for the correctness qf the 
opinion, and docs not warrant the fact to be as rcpres6fited by him (<). 

Statements in answer to mquhHes — Information to sheriffs and publkk 
officers , — If a sheriff about to seize the goods or the person of a debtor 
under a j|rit of execution, makes inquiry of another as to whether certain 
goods do or do not belong to such debtor, or as to the identity of the 
person of the debtor, and the party applied to . for information does no 
more than represent what he believes to be true, ho is not responsible in 
an action for deceit if the information he gives turns out to bo falsie, and 
the sheriff who has acted upon it believing it to be true has been damnified ; 
but if a party officiously interferes and gives directions to the sheriff, he 

{q) Liddard v. Kain^ 9 Moore. 360, Bewhanherg v. Buchanan. 0 0. & P. 

(r) Collins v. Evans, 5 Q. B. 820. ^3. 

(s) Jendwine v. Blade, 2 Esp. 572. Be (<) Hageraf v. Oreasg, 2 East 105. 
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may make himself responsible for trespasses committed by the sheriff 
whilst acting in obedience to those directions, and may become liable to 
make good any damages which the sheriff himself has been obliged to pay 
in consequence of his haying obeyed such directions {u). 

Representations made^hy vendors on sales of real property anwunting to a 
warranty,— If j pending a negotiation for the sale of real property, the 
vendor affirms the rents to be more than they really are, and the party to 
whom the affirmation is made relies upon it and purchases the property, 
the vendor is liable to an action for deceit, whether he knew or did not 
know of the falseness of the affirmation at the time it was made, and 
although a conveyance is subsequently executed which contains no notice 
of any such affirmation. A representation of this sort has been held to 
amount to a warranty of the fact, on the ground that the vendor had 
better means of knowledge than the purchaser, who relied upon the truth 
of the statement and was deceived by it; “for,” says Gk)uld, J., “the 
value of the rents was a thing hard to be known, and secret, known to 
none but the landlord and his tenants, and they might be in confederacy 
together.”, “ If,” observes Holt, 0. J., “ the vendor gives in a particular 
of the rents, and the vendee says he will trust him and inquire no further, 
but rely iipon his particular, there, if the particular be false, an action 
will lie ; but if the vendee will go and inquire further what the rents are, 
there it seems unreasonable he should have any action, though the parti- 
cular be false, because he did not rely upon the particular 

Where the vendor of a publick-house made, pending the treaty for the 
sale of the house, sundiy false representations to the plaintiff concerning 
the amount of business done in the house, and the rent received for part 
of the premises, whereby the plaintiff was induced to give a larger sum 
than he’ would ^otherwise have given for the property, it was held that the 
plaintiff was entitled to maintain an action against the defendant for tlie 
deceit (y). 

Raise r^resentations of title by vendors of corporeal and inemporeal 
hereditaments->--' Representations not amounting to a warranty, — Represent- 
ations and assertions of title by a vendor of real property, where the title- 
deeds arc submitted to the inspection of the purchaser, who e:®rcises his 
own or such other judgment as he confides in on the goodness of the title, 
amount only to expressions of opinion and belief, and cannot be treated 
as a warranty {z). Every prudent purchaser of real property looks into 
the title of the vendor before he accepts a conveyance and pays the 

(m) Collins V. Evans, ft Q. B. 830; (y) Dohell v. B. & C. 623. 

ante, p. 417. Canham v. Barry, 1ft C. B. ft07. 

(ar) %aiKfyv.fif£f%,2Ld.Raym.ll20. (z) EosweU v. Vaughan, Cro. Jac. 
Elans V, Tresham, 1 Lev. 102. 106. 
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purchase-money, and he has* a right to have a covenant for title on the 
part of the vendor inserted in the deed of conveyance ; and if he waives 
his right of examination and approval of the title, and does not think fit 
to require any covenant for title on the part of the vendor, he must be 
presumed to have been content to take whatever estate or interest in the 
land the vendor might chance to possess, and when the vendor's title, 
such as it is, is actually conveyed to him, the rule of caveat emptor 
applies (a). But if a representation as to title was false, to the know-^ 
ledge of the party making it, and was made for the purpose of preventing 
inquiry and covering a fraud, then it may be made the foundation of an 
action for deceit, although the party receiving and acting upon the 
representation had accepted a conveyance, without requiring any covenant 
for title. 

RepresmUtiions of title on sales of chattels amounting to a warranty,— 

Where one having the possession of any personal chattel "sells it, the 
bare affirming it to be his,” observes Holt, C. J., “ amounts to a warranty, 
and an action lies on the affirmation; for his having possession is a 
colour of title, and perhaps no other title could be made ; aliter where 
the seller is out of possession, for there may be room to question the 
seller’s title, and caveat emptor in such a case to have either an express 
warranty or a good title” (b), Mr. Justice Buller, however, has dis- 
claimed any distinction between the vendor's being in or out of possession, 
treating the affirmation as equivalent to a warranty in both cases (c), the . 
true principle being that he who affirms either what he does not know ' 
to be true, or knows to be false, to another's prejudice and his own gain, 
is both in morality and law guilty of falsehood, and must answer in 
damages” (d). If a man does not sell as owner, but in some special 
character or capacity, such as sheriff or pawnbroker, and does not make 
any representation as to title, he is presumed to sell only such a title as 
he actually possesses (e). 

Raise representations by rnmufaoturers of the character and quality of the 
articles they manufacture and sell, — The manufacturer of an article has 
superior means of information as to the nature and quality of the article 
he makes than a stranger not engaged in the manufacture. If, therefore, 
he represents the article he makes to bo of some superior or peculiar 
quality, or to be fit for some particular purpose, in order to recommend it 
to a purchaser, his representation amounts to a warranty of the fact. 

(a) Bree y. Holbech, 2 Doug. 656 ; Ld. (c) Pasley v. Freeman, t3 T. B. 58. 
Alvanley, G. J., -8 B. & P. 170. Duke v. {<£) Per Best, G. J., Adamson y. Jarvis, 
Barnett, 2 Goll. Gh. G. 337. Maynard y. 4 Bing. 73. Fwmis y. Leicester, Cro. Jao. 
Moseley, 3 Swanst. 655. 474 ; 1 Boll. Abr. 00, pi. 6. 

(h) Medina y. Stoughton, 1 Salk. 210. (e) Chapman y. Spelter, 14 Q. B. 624. 

Crosse y. Gardner, Garth. 00. Morley y. Attenborough, 3 Exch. 500. 
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It is not necessary,” observes Best, C. J., “ that the seller should say, 

* I warrant;^ it is sufficient if he says that the article he sells is of a 
particular quality, or fit for a particular specified purpose.” Where 
therefore, the plaintiff, a shipowner, on being introduced to the defendant, 
a copper-manufacturer, stated that he wanted some copper for sheathing 
a vessel, and the defendant said, We will supply you well,” whereupon 
the plaintiff gave an order for some copper, it was held that this 
amounted to a warranty on the part of the copper-manufacturer that the 
copper he supplied to the plaintiff in execution of the order should be fit 
for sheathing vessels, and that he was responsible in an action for deceit 
for furnishing defective copper unfit for that purpose. ** This,” observes 
Best, C. J., “ will tend to protect the purchaser, who is necessarily 
ignorant of the nature of the article sold, from imposition, whilst the 
person who manufactures it must, or ought to, know its particular 
virtues and qualities” (/). But when the purchase is of a well-known 
ascertained article, and the manufacturer represents that it is fit for the 
purpose for which it is made, and for which it is generally used, there is 
no warranty on the part of the vendor that it is fit for any peculiar or 
special purpose for which the purchaser requires it {g), 

A person who receives the order and gets the article made is as 
much the manufacturer of it as the person who actually makes it. Thus, 

. where the defendant sent to the plaintiff’s shop for a crane-rope, and the 
defendant said that he would get one made, and sent his foreman to the 
plaintiff’s premises to take the dimensions of the rope, and the foreman 
was shown the crane, and told that the rope was wanted for the purpose 
of raising pipes of wine from the cellar, it was held that the defendant 
must be taken to be the manufacturer of the rope, although it was not 
made on his premises, but by a ropemaker he had himself employed, and 
that there was an implied warranty on his part that the rope was fit for 
the purpose for which it was known to be required (/*). 

Bepresentatwns hy a vendor who is told that the purchaser wants the 
article he proposes to buy for a particular purpose, — If a stranger goes to a 
shop and tells the shopkeeper that he wants an article fit for a particular 
specified purpose, and it is the clear understanding of the parties that the 
purchaser relies upon the skill and judgment of the shopkeeper for the 
supply of an article fit for the purpose specified, there is an implied 
warranty on the part of the shopkeeper that the article he furnishes 
is reasonably fit for that purpose. “ It appears to me,” observes Tindal, 
C. J., ‘‘ to be a distinction well founded, both on reason and on authority, 

(/) Jone$ V., Bright^ 3 M. A; P. 174; 5 Camac v. Warriner, 1 C. B. 867, 

Bing. 533. (A) Broum y. Edgington^ 2 M. Gr. 

{g) Chanter v. Hopkini^ 4 M. & W. 399. 279. 
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that if a party purchases an article upon his own judgment, he cannot 
afterwards hold the vendor responsible, on the ground that the article 
turns out to be unfit for the purpose for which it was required ; but if he 
relies upon the judgment of the seller, and informs him of the uiis to 
which the article is to be applied, it seems to me the transaction carries 
with it an implied warranty that the thing furnished shall be fit and 
proper for the purpose for which it was designed” (i). 

FaUe representatiom hy vendors of the character and quality of the goods 
they sell to absent purchasers, who have no means of inspefition, and of exer- 
cising their own judgment upon them — Representations amounting to a 
warranty. — Wherever the purchaser has no opportunity of inspecting the 
commodity he buys, the rule of caveat emptor does not apply. Every 
representation, therefore, made by a vendor to an absent purchaser, as to 
the quality or fineness of the article he offers for sale, amounts to a 
warranty of the fact to such absent purchaser, who has no means of 
judging for himself, but relies exclusively on the judgment and good faith 
of the vendor (k). If a purchaser orders a particular article to be for- 
warded to his agent abroad for a foreign market, and the vendor executes 
the order, and pretends, or represents, that he has sold the particular 
article required, and the purchaser has had no opportunity of inspection or 
examination, the representation of the vendor amounts to a warranty of 
the fact (1). If an article, represented to be of a particular or peculiar 
quality, turns out to bo of a substantially different or inferior quality, it 
does not accord with the representation, and damages are therefore 
recoverable (m). ** A seller,” observes Lord Ellenborough, “ is un- 

questionably liable to an action for deceit if he fraudulently misrepresent 
the quality of the thing sold to be other than it is in some particulars 
which the buyer has not equal means with himself of knowing, or if he 
do so in such a manner as to induce the buyer to forbear from making 
the inquiries, which for his own security and advantage he would other- 
wise have made ” (n). 

False representations of the quality of goods hy vendors where the pur- 
chaser has the means of inspection and examination, and forming his own 
judgment of their character and quality. — But whenever the vendor is not 
himself the manufacturer of the goods he sells, and the purchaser is 
afforded the means of inspection and examination, and of forming his own 
judgment of their quality, the representations made by the vendor of the 
quality of the goods amount merely to assertions of his own opinion and 

(i) Tindal, .G. J., ib. 200. (m) Wieler v. Schilizzi, 25 Law, J., 

(A) Ld. Ellenborough, Garrfiwcrv. Gray, C, P. 00. 

4 Campb. 145. (n) Vernon v. Keys, 12 East. 637. 

{1) Bridge v. Wain, 1 Stark. 504. 
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belief, and not to a warranty. If, therefore, the representation is honestly 
made, and is believed at the time to be true by the party making it, 
it does not constitute a fraud in law, though it was not true in point of 
fact? The rule of caveat emptor applies, and the representation does not 
furnish a ground of action (p). 

Sale of goods hy sample . — Every person who exhibits a sample of 
goods for sale, impliedly represents or warrants that the sample has been 
fairly taken from the bulk of the commodity, and he does no more than 
this. The purchaser takes the risk of all latent defects and infirmities 
inherent in the article, and unknown to the seller, whether they arise 
from natural causes or fraudulent dealings with the goods by parties 
through whose hands they have passed. Thus, where the plaintiff bought 
hops of the defendant, whom he knew not to be the grower, by samples 
taken from the pockets in which the commodity was closely packed, and 
at the time of the sale the samples answered fairly to the commodity in 
bulk, and no defect was perceptible at that time to the buyer; but owing 
to the grower of the hops having fraudulently watered them after they 
were dried, to increase their weight, they gradually deteriorated in 
quality, and became utterly unsaleable shortly after their removal to the 
defendant’s warehouse, it was held that the defendant, who had fairly 
drawn and exhibited the samples, and was wholly ignorant of the fraud at 
the time of the sale, was not responsible for the latent defect afterwards 
discovered in the hops, although it rendered them unmerchantable and of 
no value in the hands of the buyer. Here the vendor and purchaser had 
both equal means of knowledge. Both examined the sample, and neither 
of them discovered, or had the least idea of the defect which was after- 
wards disclosed by the gradual process of heating. The maxim of caveat 
emptor, therefore, applied. “ The purchaser,” observes Grose, J., “ had 
an opportunity of judging by the samples, such as he found them at the 
time. If ho doubted the goodness, or did not choose ^ incur any risk of 
a latent defect, ho might have refused to purchase without a warranty. 
If an express warranty be given, the seller will be liable for any latent 
defect according to the old law concerning warranties. But if there be 
no such warranty, and the seller sell the thing, such as he believes it to 
be, without fraud, the law will not imply that he sold it on any other ' 
terms than what passed in fact” (p). 

So whore cotton had been fraudulently packed in America, the 
interior of the bales being filled with bad, unmerchantable cotton, and 
the outer part of the bales from whence the samples would be taken with 
cotton of superior quality, and the cotton so falsely packed .was consigned 


(o; Onnrod v. Huth^ 14 M. & W. 604. 


if) Parkinson v. Lee^ 2 East. 320. 
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to a Liverpool merchant, who drew samples in the ordinary way, and 
exhibited them to the plaintiff, who purchased and received forty-iive 
of the bales, and then brought his action against the defendant for the 
deceit, it was held that the action was not maintainable unless the jury 
could see grounds for inferring that the defendants or their brokers were 
acquainted with the fraud that had been practised in the packing of the 
bales, or had themselves acted in the matter against good faith, or with 
some fraudulent purpose (q). And generally, if it was to be understood 
that there was to bo a purchase of the article shown by sample, and the 
sample is fairly taken from the bulk, there is no misrepresentation or 
deceit, although the vendor may have given an incorrect description of 
the ago or quality of the article, provided the description was honestly 
given in full belief of its truth (r). 

False representations by railway cmipaniee of the time of the starting of 
their trains — Representations amounting to a warranty , — It has been held 
that railway companies must be taken to warrant the truth of the repre- 
sentations made by them in their published time-tables as to the time of the 
starting of their trains, so that if the representation is untrue, it is what 
the law calls a fraudulent representation, and may be made the founda- 
tion of an action for deceit by any person who has relied upon the 
representation, and has sustained damage in consequence thereof (s). 

False representation of authority — Pretended agenoy — Deceit by agents, 
— If the vendor of goods affirm that the goods he sells are the goods of a 
stranger, his friend, and that he had authority from him to sell them, 
and upon that B buys them, when, in truth, they are the goods of another, 
yet if he sell them falsely and fraudulently on this pretence of authority, 
though he do not warrant them, and though it be not averred that he 
sold them, knowing them to be the goods of the stranger, yet B shall 
have an action for this deceit (<). If an agent who has no authority to 
make a contract in the name of his principal, and knows it, nevertheless 
makes the contract as having such authority, he is responsible in an 
action for deceit, “ for he induces the other party to enter into the 
contract on what amounts to a misrepresentation of a fact peculiarly 
within his own knowledge ; and it is but just that he who does so should 
be considered as holding himself out as one having competent authority 
to contract, and as guaranteeing the consequences arising from any want 
of such authority. Where also a party making a contract as agent bond 
fide believes that he has authority, but has in fact no authority, he is 

(a) Ormrod v. Huth, 14 M. & W. 663. (.) Denton v, Qt. Northern Sail, Oo,, 5 

(f) Garter v. Criek, 4 H. & N. 412 ; 28 Ell. & Bl. 867 ; 26 Law, J., Q. B. 129. 
Law, J., Exch. 288. (0 1 Roll. Abr. 91, pi. 7. 
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still personally liable. It is a wrong, differing only in degree, but not in 
its essence, from the former case, to state as true what the individual 
making such statement does not know to be true, even though he does 
not know it to be false, but believes without sufficient grounds that the 
statement will ultimately turn out to be correct ; and if that wrong 
produces injury to a third person, who is wholly ignorant of the grounds 
on which such belief of the supposed agent is founded, and who has relied 
on the correctness of the assertion, it is equally just that he who makes 
the assertion should bo personally liable for its consequences (u). One 
person may,” observes Erie, J., assert he has authority to make a 
contract on behalf of another, and bond fide believe it, and yet it may be 
deceit if he makes the positive assertion without disclosing the grounds 
on which he erroneously, as it turns out, believes it ” {x). 

Where, therefore, the defendant had represented himself to be the 
agent of one Gardner, and as such authorized to let an estate to the 
plaintiff, and the defendant had no authority to let the property, although 
he believed that he had, and in consequence of that mistake 4he plaintiff 
was induced to lay out money upon the estate, relying on the represent- 
ation, it was held that the defendant was liable for all the expenses 
incurred by the plaintiff on the strength of the representation (y). “ I 

am of opinion,” observes Willes, J., “ that a person who induces others 
to contract with him as the agent of a third party, by an unqualified 
assertion of his being authorized to act as such agent, is answerable to 
the person who so contracts for any damages he sustains by means of the 
assertion of the authority being untrue. This is not the case of a bare 
misstatement to a person not bound by any duty to give information. 
The fact that the professed agent honestly thinks that he has authority 
affects the moral character of his act, but his moral innocence, in so far 
as the person he has induced to contract is concerned, in no way aids 
him, or alleviates the inconvenience and damage which he sustains. If 
one of the two in such cases is to suffer, it ought not to be the person 
who has been guilty of no error, but he who by an untrue assertion 
believed and acted upon, as he intended it should be, and touching a 
subject within his peculiar knowledge, and as to which he gave the other 
party no opportunity of judging for himself, has brought about the 
damage. • The obligation arising in such a case is well expressed by say- 
ing that the person professing to contract as agent for another, impliedly 


(u) Alderson, B., Swumt v. lUeru, 10 
M. b W. 0. Poma V. WaUer, 3 B. & Ad. 
114. 

(x) Jenkint t. Hutchinson, 13 Q. B. 


748. Randett v. ZWmen, 18 C. B. 786 ; 
25 Law, J., C. P. 307. 

(y) OolfcB V. Wright, 8 Ell. & Bl. 647 ; 
20 Law, JT. Q. B. 147; 27 ib. 216. 
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undertakes with the person who enters into such a contract upon the 
faith of his being duly authorized, that the authority he professes to have 
does in point of fact exist” (z). 

If the authority is of a publick nature, or the grounds of it are known 
to the other contracting party, and the Agent does no more than express « 
his own opinion and belief as to the nature and extent of the authority 
vested in him, and manifest an intention merely to bind the principal 
if he has power so to do, and guard himself against any positive repre- 
sentation of authority, he will not then be responsible if it should turn out 
that he had not the power he was supposed to possess (a). 

A mistake made by an agent in describing the quantity of goods he had 
bought for his principal, or the time of their delivery, or the price to be 
paid for them, may render such agent liable fdr negligence or a breach of 
duty, but does not render him liable to an action for deceit (b) ; it is 
otherwise, however, if he knowingly makes a false representation with 
intent to deceive his employer (c). 

False assf^ption of authority^ as hetwem master and servant^ employer and 
employed. — Every man who employs another to do an act which the em- 
ployer assumes to have, and appears to have a right to authorize him to 
do, impliedly warrants that he has the authority he pretends to have, as 
the means of knowledge are peculiarly within his power ; and if he has no 
such authority he is guilty of deceit, and must indemnify his servants or 
agents for all such wrongful acts as have been done by them in obedience 
to his commands, and which would have been lawful if the employer had 
the authority he pretended to have (d). If a landlord employs a bailiff, 
and represents that he has a right to distrain on a tenant for rent, and 
signs a distress warrant, and delivers it to the bailiff to be executed, and 
it turns out that the landlord had no right to distrain, and the bailiff has 
to pay damages for the unlawful distress, he may maintain an action 
against the landlord for deceit, although the landlord made the repre- 
sentation believing it to be correct, and without any intention to deceive (e). 

Counterfeiting trade marks ~ Fraudulent use by one person of the trade 
mark of another with intent to deceive. — If a manufacturer has adopted a 
particular mark to denote that the goods so marked were made by him, 
and the mark has become known and understood in the trade, he who 
uses the mark for the purpose of deceiving purchasers and making them 
believe the goods to be the goods of the manufacturer who has introduced 

(z) Willes, J., OoUen y. Wright^ 27 (c) Pewtriaa y. Auaten, 6 Taunt. 522. 

Law, J., Q. B. 217. \d) Best, 0. J., Adamson y. Jarvis^ 4 

(a) Macgregar v. Deal & Dovok <tc., 22 Bing. 72. 

Law, J., Q. B. 09. {e) Eawlings v. BeU, 1 C. B. 959. 

(5) Thorn y. Bigland, 8 Exch. 729. 
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the mark, is guilty of a false and fraudulent representation, and if this 
produces damage to another, the party injured is entitled to an action for 
the deceit (/). Where “ a clothier in Gloucestershire sold very good 
cloth, so that in London if they saw any cloth of his mark they would buy 
it without searching thereof; and another who made ill cloth put the Glou- 
cestershire mark upon it, and an action was brought by him who bought 
the cloth for this deceit, it was adjudged maintainable” (g). The manu- 
facturer j also, who is damnified in having goods fraudulently palmed upon 
the world as goods made by him when in •truth they are not so, is also 
entitled to an action for the deceit (h). He does not, in an action of this 
sort, claim any abstract right to the exclusive use of the mark in question. 
He merely says that, having adopted a particular mark to denote that the 
goods so marked were made* by him, and the mark having become known 
and understood in the trade, the publick were led to believe that goods so 
marked were of his manufacture, and that the defendant marked his goods 
with a mark resembling the plaintiff’s mark with a view to deceive the 
publick to purchase the same as and for the plaintiff’s ^ods, and by 
reason thereof the plaintiff sustained damage (t). 

Fraudulent assumption of the name of a -Where the declaration 

in an action against a banking corporation stated that the plaintiff had 
established in the city of London a bank called the Bank of London, and 
had caused that name to be affixed on the offices of the bank, and had 
made the bank well known as the only bank of Ijondon, and that the 
defendant, after the plaintiff’s bank had been so established, and whilst it 
was the only bank styled the Bank of London, wrongfully established another 
bank in the city of London under the name of the Bank of London, and 
as representing the plaintiff’s bank, and under the pretence that the bank 
so established was the plaintiff’s bank, whereby the plaintiff was injured 
in his business, &c., it was held that the declaration disclosed no cause of 
action; but it seems to have been thought that, if it had been averred and 
shown that the plaintiff carried on the business of a banker under the 
name and style of the Bank of London, and that whilst he was so carrying 
on business the defendant came and established another bank of the same 
name, and carried on business under that name, for the purpose of making 
it believed that the plaintiff’s business was carried on at the defendant’s 
bank, and so drew away customers from the plaintiff’s bank, there would 
have been a good cause of action (A;). 

Deceit by provision-dealers in selling unwholesome food, — Every general 

(/) Craw»hayv, Thomptson^ 4 M. 0r, (A) Boddeiidge, J., Poph* 1 44* 

(«) Boigen v. NowiU, 5 C. B. 12T. 

(flf) 38 Eliz. cited by Dodderidge, J., (A) Lan sm v. Bank of London, 18 

Cro. Jac. 471. C. B. 84 ; 26 Law, J., C. P. 188. 
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dealer in provisions offered for sale as food for man, is bound by law to 
know the quality of the article he sells, and if he sells corrupt and un- 
wholesome food, whereby the plaintiff is injured, he is liable to an action 
for deceit (i); but an ordinary individual, not being a dealer in provisions, 
who sells unsound meat, cannot be made responsible in damages unless it 
is shown that he sold it as sound and good meat, knowing it at the time 
to be unsound and unfit for food (m). 

FaUe arid fraudulent r^eB&ntations hy rmrried women and infants, 
Neither a married woman nor her husband jjan be sued for a false and 
fraudulent representation by such married woman that siie was a feme 
sole^ whereby she induced the plaintiff to make a contract with her, which 
he could not enforce by reason of her being married (»). Nor can an 
infant be sued for a false and fraudulent representation that he was of full 
age, whereby the plaintiff was induced to contract with him (o). 

Fradulent concealment , — A suppressio veri, or concealment of the truth, 
will alone, in certain cases, and under certain circumstances, amount to a 
fraud, and gi^rise to an action for deceit. Where on the sale of a house 
the seller, being conscious of a defect in a main wall, plastered it up and 
papered it over, it was held, that as the vendor had expressly concealed 
the defect, the purchaser might recover damages in an action for deceit (;?). 
And where on a sale of goods the vendor knew that he had no title to the 
goods he sold, and failed to disclose the fact to the purchaser, it was held 
that the latter was entitled to maintain an action for damages on the 
ground that he had been deceived, and was the worse for the deceit, and 
that he was entitled to recover to the extent to which he had been damni- 
fied by the deception” (q). So, where an auctioneer sold a lease which he 
knew to have been forfeited in consequence of a breach of covenant by the 
lessee, and failed to disclose the forfeiture, and the plaintiff bought the 
lease in ignorance of the breach of covenant and forfeiture, it was held that 
the auctioneer had been guilty of a deceit, and was responsible in damages 
to the plaintiff (r). 

If it is a custom of trade for a vendor of merchandize to disclose par- 
ticular defects at the time of the sale, if he is cognizant of their existence, 
the vendor will be responsible in damages for a fraudulent concealment if, 
knowing of the particular defect, he fails to make the customary dis- 
closure (e). And if the vendor is cognizant of any serious secret defect 

(L) Year Book, 9 Hen. 6, 63 ; 1 Roll. (p) Anon, cited by Gibbs, J., Pickering 
Abr. 90, P. pi. 2. y. Dowsan^ 4 Taunt. 786. 

(m) J?ur»iy V. RoZfcW, 16 M. & W. 044, (fl') Gibbs, C. J., Peto v. Bladee, 6 

(a) Liverpool Adelphij dc. v. Fairhurst, Taunt. 669. 

9 Exch. 420. ^ (r) Slevent y. Adameon^ 2 Stark. 422. 

(o) lb., Johnson y. Pye^ 1. Sid. 268. (s) Jones y. Bowden^ 4 Taunt. 846. 
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materially deteriorating the value of. the goods in the market ^ and never- 
theless offers them for sale at the ordinary market price, and knows that 
the purchaser is deceived by the appearance of the goods at the time of 
the sale, and is labouring under a gross delusion respecting them, and the 
vendor takes no trouble to rectify the mistake and disclose the real facts 
to the purchaser, he is responsible in damages for wilful deceit (<). But 
if the defect is patent and can readily be discovered by proper examina- 
tion, and the purcha^r has the means of examination at hand, there is no 
fraudulent concealment, and the maxim of .caveat emptor will apply. But 
the vendor must in no case resort to any art or contrivance to conceal a 
defect, for if he does he will be answerable, as we have seen, for wilful 
deceit (ante, p. 651). “ If I sell a horse that has lost an eye, no 
action lies against me for so doing; but if I sell him with a false and 
counterfeit eye, there an action lieth” (w). If the vendor of a glandered 
horse has resorted to any doctoring or contrivance for the purpose of sup- 
pressing the marks of the disease, and has thereby deceived 'the purchaser, 
the latter will be entitled to recover all the damages he h Asustained by 
the deception ; but in a general sale of a horse, when there is no warranty, 
the rule of caveat emptor applies ; and, except there bo a deceit, either by a 
fraudulent concealment or fraudulent misrepresentation, no action for 
unsoundness lies by the vendee against the vendor of the animal (a). 

Fraudulent concealment of the dangerous nature of articles delivered to a 
bailee to he warehoused or carried, — Every person who conceals in boxes 
and packages articles known by him to be of an explosive, corrosive, or 
combustible and dangerous nature^ and delivers them to another to be 
warehoused or carried with other goods by land or by sea, and fails to 
disclose the dangerous nature of the articles to the bailee, is guilty of a 
tortious act, and is responsible for all the consequences of his carelessness, 
unless the bailee knew of the dangerous nature of the articles, and the 
danger and risk attendant upon the receiving and dealing with them. And 
it is no answer to aver that the articles were well known in trade and 
commerce, and that the plaintiff knew what they were, without an express 
averment that he knew them to be dangerous (y). 

“ It is clearly a tortious act,” observes Crompton, J., « for the con- 
Bequences of which shippers are responsible, to ship goods apparently safe 
and fit to be carried, and from which the shipowner is ignorant that any 


(/) HiU V. 1 Stoi-k. 434. 

(m) “ Si jeo vend chivall que ad null 
ociilus la null action gist, auterment lou 
il ad un counterfeit faux ot bright eye !’* 
Southeme v. Howe, 2 Kolle, rep. 5. 


(x) mu V. Balls, 2 H. df N. 290 ; 27 
Law, J., Exch. 45. 

(y) Hutchinson v. Onion, 5 C. B., N. S., 
149; 28 Law, J., C. P. 03; 6 W. K. 
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danger is likely to arise, without nbtice of such goods being dangerous, if 
the shipper is aware of such danger, guch shipment when the scienter is 
made out is clearly wrongful and. tortious; but it does not seem that 
there is any authority decisive on the point as to whether the shipper is 
liable for shipping dangerous goods without a communication of their 
nature, when neither he nor the shipoTOer are aware of the danger. It 
seems very difficult to hold that the shipper can be liable for not commu- 
nicating what he does not know. Lord Ellcnborough’s dictum (z) would 
tend to show that knowledge of the party shipping is an essential ingre- 
dient. I entertain great doubt whether either the duty or the warranty 
extends beyond the cases where the shipper has knowledge, or the means 
of knowledge, of the dangerous nature of the goods when shipped, or where 
he has been guilty of some negligence as shipper, as by shipping without 
communicating danger, which he had the means of knowing, and ought to 
have communicated (a). 

Fraudulent sales with all faults, — A sale of a chattel to a purchaser 
“ with all faults " docs not mean that the purchaser is to take it with all 
frauds. Such a stipulation, therefore, will not protect the vendor from an 
action for deceit, if he has resorted to apy artifice to conceal a defect, or 
has made use of any false representation for the purpose of lulling to sleep 
ihe vigilance of the purchaser. Therefore, where a ship was sold to be 
taken as she lay with all faults, and it was proved that the vendor had 
used means to prevent purchasers from discovering certain defects in the 
vessel, and had also knowingly made a false representation of her condi- 
tion at the time of the sale, it was held by Mansfield, C. J., that although 
the words “to be taken with all faults” were very large, and framed 
expressly to exclude the buyer from calling upon the seller for any defect 
in the thing sold; yet if the seller was guilty of any positive fraud in the 
sale, either in the making a false representation or in using means to con- 
ceal a defect, the seller would be answerable in damages to the buyer for 
the deceit (b). And where the vendor of a vessel which was to be taken 
with all faults, represented the vessel in his handbills and advertisements 
of the sale to have been built in 1816, whereas she had been launched the 
year before, and the difference of time materially affected her value, it was 
held that the purchaser was entitled to recover damages for the deceit, 
notwithstanding the stipulation that the vessel was to be taken with all 
faults. “ The vendor,” observes Abbott, 0. J., “ ought either to be silent 
or to speak the truth. In case he spoke at all, he was bound to disclose 


(z) Williams v. East Ind, Co,, 3 East. Gibbon v. Paynion, 4 Burr. 2298. Batson 
192. V. Donovan, 4 B. & Aid. 83, 37. 

(a) Brass v. Maitland, 6 Ell. & Bl. 486. (6) Schneider v. Heath, 3 Campb. 607. 
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the real fact” (c). The meaning of selling with all faults,” observes 
Heath, J,, “ is that the purchaser shall make use of his eyes and under- 
standing to discover what faults there are ; but I admit that the vendor is 
not to make use of any fraud or practice to conceal a defect” (d). 

Fravdulmt sales with all faults^ and without allowance for any defect or 
error or misstatement , — A stipulation that the thing sold is to be taken 
with all faults, and without allowance for any defect, error, or misdescrip- 
tion, will protect the vendor from all unintentional mistakes, misstate- 
ments, and misdescription (s), but not* from the consequences of any 
wilful deception. 


SECTION II. 


OP ACTIONS FOR FRAUD AND DECEIT. 


Actions for deceit — Parties to be made plaintiffs , — The person to whom 
a false representation was made to be acted upon, and who acted upon it, 
believing it to be true, and sustained damage thereby, is the party to sue 
for compensation ; but an action may also be brought by a person to whom 
the representation is indirectly made, as where it is made to one man in 
order to be communicated to another. Wliere the father of the plaintiff told 
the defendant that he wanted to purchase a gun for the use of the plain- 
tiff, and the defendant, in order to effect the sale, warranted the gun to 
have been made by Nock, and that it was a safe and secure gun, and the 
father then purchased the gun and delivered it to the plaintiff, who, on 
the faith of the warranty, and believing it to be true, used the gun, and 
was injured by its bursting in his hand, it was held that the plaintiff was 
entitled to sue the defendant for damages, as there was fraud and damage, 
the result of that fraud, not from an act remote and consequential, but one 
contemplated by the defendant at the time as one of its results. “ We 
decide,” observes the court, “ that the defendant is responsible in this case 
for the consequences of his fraud whilst the gun was in the possession of 
a person to whom his representation was either directly or indirectly com- 
municated, and for whose use he knew the gun was purchased ”(/). And 


(e) Fletcher y. Bowsher^ 2 Stark. 506. 
Baglehole v. Walters^ 8 Campb. 154. 

{d) Pickering v. Bowsoin, 4 Taunt. 784, 
(e) Taylor v. BuUer^ 5 Exch. 770 ; 20 
Law, J., Exch. 2J. 


(/) Langridge v. Levy^ 2 M. & W. 682 ; 
4 ib. 837. Blakemore v. Brut, Jk Ex, 
Bail. Co,, 8 Ell. & BL 1052 ; 27 Law, J., 
Q. B. 167. 
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where the defendant, in the course of a negotiation for the sale of a pub- 
lick-house, made a false and fraudulent representation to one Boumer as 
to the receipts of the house, and thereby induced Bourner to agree to buy 
it, and Bourner being unable to complete the purchase, got the plaintiff to 
take his contract off his hands by repeating to him the false representation 
made by the defendant, and the defendant then carried out the bargain 
with the plaintiff, and took the plaintiff*s money, knowing that the false 
and fraudulent representation had been communicated to the plaintiff, and 
that he was acting under the influence of it, it was held that the plaintiff 
was entitled to sue the defendant for the deceit, although the false 
representation had not been made to him directly by the defendant, but 
through the medium of a third party. “ The defendant,” observes 
Bosanquet, J., knowing that the fraudulent representation he had 
made to Boumer had been communicated to the plaintiff, with whom 
he was about to contract, and withholding an explanation or denial of 
Boumer's authority for the communication, and suffering the plaintiff 
on the faith of that communication to enter into the contract, was as 
much guilty of a deceit on the plaintiff as if he had in terms repeated 
the statement himself” {g). 

In the case of fraudulent representations through the medium of 
trade marks, intended to pass off goods of inferior make as the superior 
goods of a celebrated manufacturer, either the manufacturer who is in- 
jured by having another man’s goods palmed off upon the market as his 
goods (A), or the purchaser who has been deceived and defrauded may 
bring the action (*). 

If the vendor of a lamp represents the lamp to be fit and proper to be 
used, knowing that it is not, and intending it to be used by the plaintiff's 
wife, or any particular individual, the wife, joining her husband for con- 
formity, or that individual, will be entitle to an action for the deceit, upon 
the principle that if any one knowingly tells a falsehood with intent to 
induce another to do an act which results in his loss, he is liable to that 
person in an action for deceit (h), 

Boports of jointrstoc^ companies, though addressed to the share- 
holders, are generally meant for the information of all who are likely to 
have*dealings with the company, and to influence the share-market, and 
operate upon the minds of sharebrokers and purchasers of shares; and 
where they are posted up in publick places by direction of the board, or 
are to be bought by persdhs who desire information concerning the actual 
situation and condition of the company, they are deemed, as we liave seen 

(ff) Pilmorey, Hood, 6 Bing. N. C. 109. (i) Crawihay v. Thompson, 4 M. & Gr. 

{h) 22 Eliz. cited by Dodderidge, J., 986 n. 

Poph. 142. (it) Longmeid v. Holliday, 6 Exch. 766. 
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in point of Ww, to be addressed to all who peruse them, and are induced to 
iniy shares by the statements contained in them (Z). Representations 
made'to.the Stock Exchange Committee, to be publickly promulgated 
‘amongst th6 frequenters of the Stock Exchange, are deemed to be 
made to such frequenters of the Stock Exchange as have seen and 
acted upon the representations, and have been deceived and damnified 
thereby. 

The plaintiff, in an action for deceit, alleged in his declaration that 
the defendant was the promoter of a gold mining company, and had issued 
shares, and published and circulated a prospectus for the purpose of in- 
ducing persons to purchase shares, representing the amount of capital, (&c., 
and that at the time of the publication of this prospectus it was publickly 
known that the committee of the Stock Exchange in London would not 
appoint a settling-day for shares in any mining company, or permit the 
same to be inserted in the official list of the committee, until the subscrip- 
tion-list of the company was full, and not less than two-thirds of the scrip 
had been paid upon and were ready to be issued ; and that the defendant, 
in order to procure the insertion of the shares of the company in the 
official list, and induce the committee to appoint a settling-day for the 
shares and induce persons to purchase shares in the belief that their 
insertion in the list had been properly procured, falsely and fraudulently 
represented to the committee that the subscription-list was full; that 
40,711 shares had been paid upon, for all which scrip certificates had been 
issued, or were ready for delivery; that the produce of the 40,711 shares 
had been received by the defendant, and was in the hands of his bankers to 
his credit, and thereby induced the committee to insert the shares of the 
company in the official list, and appoint a settling-day for such shares ; 
and that the plaintiff, having notice of the said prospectus, and having 
seen th^.shares quoted and inserted in the official list, and believing that 
they h^ been admitted and inserted therein by fair, honest, and proper 
means, and that the subscription-list of the company was full, and that not 
less than two-thirds of the scrip had been paid upon, and either had been 
issued, or were ready to be issued, was thereby, induced to purchase shares 
in the company. The declaration then went on to allege the falsehood of 
the representations made to the committee of the Stock Exchange, the 
knowledge thereof by the defendant, the deception of the plaintiff, and the 
'(damage he had thereby sustained, and it was held that all persons who 
were induced to buy the shares of the company by seeing them quoted in 
the official list of the Stock Exchange, were within the scope of the false 


(Z) Scott V. Dixon, 20 Law, J., Exch. 62 n. Bedford v, Bagshaw, ib. 59. 
Qerhard v. Baies^ 2 Ell. & Bl. 470. 
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and fraudulent representation made by'ihe defendatiti and were to 

maintain an action against him> for damages (m). 

By 20 <& 21 Viet. c. 54, s. 8 , it is enacted, tbat if any director, 
manlier, or publick officer of anybody corporate or publick company shall 
concur in making, circulating, or publishing any written statement or . 
account, which he shall know to be false in any material particular, with 
intent to deceiye or defraud any member, shareholder, or creditor of such 
body corporate or publick company, or with intent to induce any person to 
become a shareholder or partner therein, or to intrust or adrance any 
money or property to such body corporate or publick company, or to enter 
into any security for the benefit thereof, he shall be guilty of a misde- 
meanour. This statute does not in any wise • interfere ?rith the civil 
remedy by way of action against any such director, manager, or publick 
officer, for damages for fraud and deceit; the rule requiring parties to pro- 
ceed for the criminal offence before they pursue their civil remedy applying 
only, as we have seen, to feloniM (ante, pp, 219, 220). 

Parties to he made defendants — Principal and agent — If a fraudulent 
act has been committed by an agent without the knowledge of the prin- 
cipal, and the latter afterwards adopts the act, and takes the benefit of the 
fraud, he will be responsible in damages to the party who has been 
deceived and injured by the fraudulent act (n), but if he repudiates the 
transaction as soon as he becomes acquainted with the fraud, and shuns 
all participation therein, he will not be responsible for the fraud if it was 
committed by the agent without his sanction and authority, and the repre- 
sentation was not within the scope of the ordinary authority of an agent 
acting in such a matter (o). Where a merchant employed a factor to sell 
silk for him, and the factor fraudulently sold one sort of silk for another, 
<<and the doubt was whether this deceit could charge the merchant,*’ 
Holt, G. J., was of opinion that the merchant was answerable ^ for the 
deceit of his factor, ^Hhough not criminaliter yet civiliter; for, seeing 
somebody must be a loser by this deceit, it is more reason that he that 
employs the deceiver should be a loser than a stranger” (p). << The 

principal and his agent are for this purpose completely identified” ( 9 ). 

The representation, if fraudulently made by the agent, will bind the 
principal equally as if made by the principal” (r). 

A servant employed to sell a horse and receive the price, has an im- 

(m) BeJIford v. Bagahaw^ 4 H. & K. CoTt\fitot v. Fowke, 6 M. & W. 809. « 

848 ; 29 Law, J., Exen. 09. Bagshaw v. (p) Hem v. Nichols, I Salk. 289. 

Seymour, ib. 02, n. ; 82 Law, T. R., H.L. (q) Ld. Denman, C. J., Fuller v. Wit 

81. son, 3 Q. B. 07. 

(fi) Wright V. Crookes, 1 Sc. N. R. 085. (r) Tindal, G. J., ib. 1010. Taylor v. 

(o) Qrant v. Norway, 10 G. B. 688. Qreen, 8 G. & P. 819. 
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plied authority to Yiaxrmi the horee (a), but not a seryant who is merely; 
employed to deliver the animal to a purchaser (0* If a broker who is 
authorized to advertise a ship for a voyage warrants by his advertisement 
that she shall sail with convoy, .the shipowners are bound by the warranty,; 
although in giving it the broker may have exceeded his authority (u). If 
an agen^employed by tho^indorsees of a bill to get it discounted, and not. 
restricted as to the mode of doing it, warrants the bill.to be a good bill, 
his employers are bound by the warranty (x).^ 

Fraudulent representations by joint-stock companies — Parties to he made 
defendants. — The shareholders of a joint-stock company cannot be made 
individually responsible in damages in asu action for deceit, for adopting 
and authorizing the publication of a false and fraudulent report respecting 
the pecuniary state and condition of the company, unless it be proved that 
the report has been signed by them (ante, p. 635), and was false to 
their knowledge at the time they attached their signatures to it; but the 
company itself may be made res]j^6nsible for fraud through the medium of 
acts done by the managers and shalreholders in the management of its 
concerns. If, with a view to rai^ the marketaj)le value of the shares of a 
tottering and insolvent company, a report, fraudulently misrepresenting 
the real state of the concern, the real amount of its assets, and of the 
demands upon it, is received and adopted by the shareholders at a general 
meeting, and promulgated and published to the world to induce strangers 
to come forward and invest capital *in the concern, this must be taken as 
between the company and third persons, who receive and act upon the 
report to their detriment, to be a representation by the company: “ other- 
wise companies of this sort would be in this extraordinary predicament, 
that they might employ, nay, must employ, agents to carry on their con- 
cerns, and those agents, with the authority of the company, might make 
representations, be they ever so false and ever so fraudulent, and yet, 
nevertheless, the company must benefit by those misrepresentations, with- 
out being at all liable to be told, That is your fraud’’ (y). 

But the representation in these cases must be within the scope and 
authority of the party making it; for where a representation on behalf of 
a publick company was made by the mere law agent or solicitor of the 
company, who was acting ultra vires when he made the representation, the 
company was held not to be bound by his act (z). 

The directors and managers who sign and circulate reports wilfully 


(a) Alexander r. Oihaon^ 2 Camp. 

(i) Woodin v. Bur/ord^ 2 Cr. & M. 
892. 

(u) Binquisi v. JHteheU^ 3 Campb. 
6d6 n. 


(a?) Fenn v. Harrison^ 4 T; R. 177. 

Is) Glasgow Nat. Ex. Co. v. Brew, 2 
Macq. Sc. A. 124. 

(x) Bumes y. Fennel; 2 H. L. C. 407, 
cited 2 Macq. So. A. 12A. 
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misrepresenting the pecuniary condition of the company for the purpose of 
enhancing the value of the shares are, a.s we hftve seen, personally respon- 
sible in damages to all who have acted upon the faith of such reports, and 
have been deceived and injured by them (a): 

Of declarations for deceit. — It is not necessaty in a declaration for a 
deceitful representation to set out the representation in the precil^ words 
in which it was made. It is enoughHo state the substance and effect of 
it (b). This is the case with declarations for the assertion of a false claim 
of lien by the defendant upon the plaintiff *s goods (c) ; a false assumption 
of authority to accept bills by procuration (d); a false assumption of title 
to goods (s); false representations by railway companies as to the time of 
the starting of their trains (/) ; by managing directors of joint-stock com- 
panies as to the amount of dividend guaranteed to the shareholders (^); by 
secretaries of insurance companies as to the management and financial 
condition of the company (A); false representations of authority to dis- 
train (i) ; false representations that the patterns and designs of silk goods 
had been copied from registered patterns (^) ; false representations as to 
the character, credit, and cijircumstances o¥ third parties (/); or of a firm 
or company of which the party making the representation is a member (m) ; 
false representations by agents of the sums due to them from their prin- 
cipals (n); false representations of the character, quality, or make of goods 
through the medium of counterfeit trade-marks and labels (o); false 
assumption of agency and of authority to order goods on behalf of a 
named principah 

Declaratiom for breach of warranty on the sale of a horse should set 
forth “ that the defendant, by warranting a horse to be then sound and 
quiet to ride, sold the said horse to the plaintiff, yet the said horse was not 
then sound and quiet to ride” (jd). A declaration which stated, that in 
consideration that the plaintiff, at the request of the defendant, had 
bought a horse 'of the defendant, the defendant promised that the horse 
was sound, was held bad in arrest of judgment, as setting forth a warranty 
after a sale, and not a sale founded upon and induced by a warranty (</). 


(а) Ante, pp. 6S5, 686. Stainbank v. 
Fernley, 0 Sim. 556. 

(б) Gutsole V. Mathers, 1 003. 

(c) Green v. Button, 2 C. M. & R. 707. 
{d) Polhill V. Walter, 8 B. Sc Ad. 114. 
{<*) Dyster v. Battye, 3 B. & Aid. 448. 
If) Denton v. Ot. North. Rail. Co., 5 

£11. St Bl. 860; 25 Law, J., Q. B. 129. 

(y) Gerhard v. Bales, 2 £11. & Bl. 479. 
(A) Poniifexy. Bignold, 3 Sc. N. B. 390. 
(t) Rawlings v. BeU, 1 C. B. 951. 

(A) Barley v. Wajford, 9 Q. B. 199. 

(1) Corbett V, Brown, 8 Bing. 33. Taiton 


V. Wade, 18 C. B. 371. Swann y. PhiUipSf 
8 Ad. Sc £. 457. 

(TO) Devaux v. Steinkeller, 8 Sc. 202, 
(w) Pewtriss v. Austen, 6 Taunt. 522. ,• 

(o) Morison v. Salmon, 2 So. N. B. 449. 
Crawshny y. Thompson, 4 M. & Gr. 357 ; 
5 Sc. N. B. 562. Rodgers v. NowiU, 5 
C. B. 109. Bhfeld v. Payne, 4 B. A; Ad. 
410. Sykes v. Sykes, 3 B. & 0. 541. 

(p) 15 St 16 Viet. c. 76, Sclied. B. 

(q) Roscorla v. Thomas, 3 Q. B. 236. 
Holt, C. J., Lysney y. Selby, 2 Ld. Baym. 
1120. 
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• Declaration against a party who has contracted as agent wUhaut authority, 
— Where a declaration stated that the defendant, having been employed to 
superintend the erection of a church, falsely and fraudulently represented 
that he was authorized by the' Eev. Thomas Ireland to order, and did 
order, stone of the plaintiffs for the building of the said church, on account 
of the said Eev. Thomas Ireland and others, the committee for building, 
&c., and that the plaintiffs, relying on that representation, delivered the 
stone, and the same was used in the building of the church, and the 
defendant was not, as he well knew, authorized to order the stone, and the 
said Eev. Thomas Ireland having refused to pay for the stone, the plain- 
tiffs, trusting in the said representation^ sued the said Eev. Thomas 
Ireland for the price of the stone, who defended the action, and* obtained a 
verdict on the ground that he had never authorised the defendant to order 
the stone, by reason whereof the plaintiffs lost the price of the stone, and 
had to pay a large sum of costs, it was held that the declaration disclosed 
a good cause of action (r). 

Declaration by an agent against a principal for a false representation . — 
Where a declaration stated that the defendant, being possessed of certain 
cattle, represented to the plaintiff that he, the defendant, was entitled 
to sell the said cattle, and requested the plaintiff to put them up to 
auction, and the plaintiff, confiding in the representation, sold the cattle 
by auction, and, after deducting the expenses of the sale, paid over the 
purchase-money to the defendant, whereas the defendant was not entitled 
to sell the cattle, and afterwards the true owner brought an action against 
the plaintiff, and recovered 1100^. damages and dbl. costs, which the 
plaintiff was obliged to pay, together with 300/., his own costs of defend- 
ing the action, whereupon the plaintiff requested the defendant to pay him 
the amount of the said damages and costs, but the defendant refused, it 
was held that the declaration disclosed a good cause of action (/)). 

Declarations for fraudulently misrepresenting the financial condition of a 
joinUstoch company. — A good cause of action is disclosed by a declaration 
setting forth that the defendant was a director of a certain specified joint- 
stock comj^y, the shares of which were transferable, and that the 
defendant, intending to deceive the plaintiff, fraudulently represented to 
the plaintiff that the said company was then in a fiourishing condition, 
and the profits realized by the said company during the half year ending, 
&c., would fairly allow of a dividend at the rate of^/. per cent per annum, 
to be paid out of such profits to the shareholders of the said company, and 
that the plaintiff, relying upon the representation made by the defendant, 


(r) BandtU v. Trimen, 18 C. B. 786. 

(s) Adamson v. Jarvis^ 4 Bing. 69; 19 Moore, 241. 
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bought shares in the said company, and became liable to contribute to the 
losses of the said company;, whereas the said company was not, at the time 
the said representation was so made by ^ the defendant, in a flourishing 
condition, but was insolvent, and the profits realized by the said company 
during the said half year would not fairly allow of the said dividend, nor 
of any dividend, to be paid to the said shareholders, and that the said 
dividend had not been paid out of the profits of the said company, but out 
of capital, as the defendant well knew at the time he so falsely represented 
as aforesaid, (&c., showing that the plaintiff lost the value of his shares, and 
was obliged to contribute to the losses of the company, and claiming 
damages {t). 

Of the' plea of not guilty, — Where an action was brought against the 
defendant for selling a certain lease and certain fixtures and goodwill, for 
a larger price than they were worth, by means of a false and fraudulent 
representation, it was held that the plea of not guilty put in issue the 
sale by means of the fraudulent representation, and that the plaintiff was 
bound to prove both the sale and the misrepresentation {u). And where 
the wrongful act complained of was, that the defendant represented him- 
self to be the agent of the master of a vessel, and thereby induced the 
plaintifis to enter into a charter-party with him, when in fact he was not 
such agent, and had no authority to charter the vessel, it was held that 
the plea of not guilty put in issue both the fact of the misrepresentation 
and the fact of the making of the charter-party, the two facts together 
constituting the cause of action (»)• Where the scienter is the gist of 
the action, it is put in issue by the plea of not guilty (y). 

Under the plea of not guilty, the defendant may show that the repre- 
sentation is within the statute 9 Qeo. 4, c. 14, s, 6 (ante, p. 635), and 
that it was not made by writing signed by the defendant (f). 

Of the plea of infancy, — The plea of infancy is a good defence to an 
action for fraudulent representation and deceit. Thus it has been held 
that an infant is not responsible for falsely affirming goods to be his own 
goods, and that he had a right to sell them, and thereby inducing the 
plaintiff to purchase them (a) ; nor for a false and fraudulent representa- 
tion that he was of full age, whereby the plaintiff was induced to lend him 
a sum of money (5). 

Pi'oof of fraudulent mier^eaentadon and dec&t, — “It is settled law,” 

(0 8coit V. Dixon, 20 Law,^Ex.62n. (x) TurnUty fjAfacgreyor^ 6 M. & Gr. 
Bedford v. Bagshaw, ante, p. 030. Qev 40. 

hard V. Bate$t 2 Ell. & Bl. 489. {a) Orove v. Nevill, 1 Keb. 778. 

(m) Mvmmery v. Paul, 1 C. B. 320. (b) Johnson v. Pye, 1 Sid. 258. Price 

(x) Brink v. Winguard, 2 G. & K. 057. y. Hewett, 8 Exch. 140. Liverpool, die, 

(y) Thomas v. Morgan, 2 C. M. Ss B. v. Fairhurst, 9 Exch. 429 ; 23 Law, J 

498. Exch. 103. 
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obsems Parke,. B., “ that, independently of duty, no action will lie for a 
misrepresentation, unless the party making it knows it to be untrue, and 
makes it with a fraudulent intention to induce another to act on the 
strength of it, and to alter his position to bis damage (c). In order, 
therefore, to maintain an action for deceit arising from a false and fraudu- 
lent misrepresentation, it must be proved either that the defendant knew 
his statement to be untrue (ante, p. 632), or that he pretended to a 
knowledge which he must have known, that he did not possess at the 
time he made the representation (ante, p. 634), or that he stated a fact to 
be true for a fraudulent purpose (cQ, and that he made it with the inten- 
tion that the plaintiff should, either directly or indirectly, come to the 
knowledge of it, and act upon it. If the deceit consists in the fraudulent 
concealment of matters which were known to the defendant, and ought to 
have been disclosed to the plaintiff, the circumstances creating the right 
of the plaintiff to the information, and imposing upon the defendant the 
duty of giving it, must be clearly proved (ante, pp. 651-653). 

Proof of the representation having been made to the Publick 

announcements and representations issued by the authority and under the 
direction of the directors or managers of publick companies, and intended 
by them for general circulation in share-markets, and amongst purchasers 
of shares, are deemed in contemplation of law, as we have seen, to bo 
made to all who desire to have dealings with the company, and to become 
purchasers of shares. The allegation in a declaration that the repre- 
sentation was made to the plaintiff is completely proved by showing that 
it was contained in a report or prospectus, published by the defendants, 
and sold or distributed by them for the purpose of influencing the sale of 
shares, and being perused by persons desirous of buying shares, and that 
the plaintiff perused it, and was induced by the statements and represent- 
ations contained in it to buy shares («). 

Pidbf that the plaintiff relied upon die representation^ and not upon his 
own examination and judgment — “ Cases frequently occur in which, upon 
entering into contracts, misrepresentations made by one party are not.in 
any degree relied upon by the other party. If the party to whom the 
representations were made, himself resorted to the proper means of veri- 
fication before he entered into the contract, it may appear that he relied 
upon the result of his own investigation and inquiry, and not upon the 
representations made by the other party; or if^he means of investigation 
and verification be af hand, and the attention of the party receiving the 
representations be drawn to them, the circumstances of the case may be 

(c) Thom v. Biglandt 8 Exch. 731. («) Scott v. Dixoriy 29 Law, J., Exch. 

Childers v. VTooUer, 8 W. R. 321. 62 n. Bedford v. BagshaWt ib. 05 ; ante, 

id) Taylor v. Ashton, 11 M. * \V. 415. p. 636. 
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such as to render it incumbent upon a court of justice to. impute to him a 
knowledge of the result which^upon due inquiry, ho ought to have ob- 
tained, and thus the notion of reliance upon the representations made to 
him may be excluded. Again, when we are endeavouring to ascertain 
what reliance was placed on representations, we must consider them with 
reference to the subject-matter and the relative knowledge of the parties. 
If the subject is capable of being accurately known, and one party is, or is 
supposed to be, possessed of accurate knowledge, and the other is entirely 
ignorant, and a contract is entered into after representations made by the 
party who knows, or is supposed to know, without any means of verifica- 
tion being resorted to by the other, it may well enough be presumed that 
the ignorant man relied on the statements made by him who was supposed 
to bo better informed; but if the subject is in its nature uncertain, if 11 
that is known about it is matter of inference from sometbing else, and if 
the parties making and receiving representations on the subject have equal 
knowledge, and means of acquiring knowledge, and equal skill (ante, p. 
640), it is not easy to presume that representations made by one would 
have much infiuence upon the other” (/). 

Cases frequently occur in which it appears that a contract was entered 
into after erroneous representations made by one party, and yet without 
the other party having at all relied upon those erroneous representa- 
tions (g). 

In an action for damages for a false representation by the defendant 
that he was authorized to accept a bill of exchange in the name of a 
publick company, and to bind the company by the acceptance, the plain- 
tiff must prove that he has sustained some actual pecuniary damage from 
the false representation. The mere fact of the bill coming into the 
plaintiff’s hands does not per se import damage, as the plaintiff may have' 
received the bill without having given any consideration for it (h). 

Proof of warranties, — Although a warranty made orally on the com- 
pletion of a written contract cannot be introduced as part of the contract, 
if the contract is silent as to the fact of the warranty (t) ; yet, if it can be 
shown that the warranty or representation was false to the knowledge of 
the party making it, and therefore fraudulent, it may be given in evidence 
as a circumstance collateral to the contract, and may be made the founda- 
tion of an action for deceit (^) ; for wherever a written contract or under- 

( f) The Master of the Bolls, Clapham (i) Addison on Contracts, 4th edn. pp. 
V. ShiUilo, 7 Beav. 149. 130, 842. 

(//) Shrewsbury v. Bhimt, 2 Sc. N. K. (k) Dobell v. Stevens, .3 B. & C. 623. 
594. Holt, C. J., Lysney v. Selby, 2 Ld. Meyer v. Everth, 4 Camp. 22. Wright v. 
Baym. 1120. Crookes, 1 Sc. N. B. 685. Hutchinson v. 

(h) Eastwood v. Bain, 28 Law, J., MorUy, 7 Sc. 341 . Canham v. Barry, 15 . 
Exch. 74 ; 7 W. K. 90. C. B. 997 ; 24 Law, J., G. P. 100. 
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taking has been procured through .the medium of falsehood and fraud, the 
fact may be proved by oral testimony, notwithstanding the existence of a 
writing embodying the terms of the bargain, but making no mention of 
the false .representation (Z). 

An unstamped written agreement may be given in evidence to prove 
fra^d, if it is used merely for the purpose of showing that a person paying 
money has been imposed upon (m). 

Proof of terms and conditions of warranty by proof of pvbUck notices 
stud: up in an auction-room or repository pohere the thing warranted was 
sold, — If in an auction-room, or at a repository established for the sale of 
horses, the rules or conditions of sale are painted up in legible characters 
in a conspicuous position, the purchaser will be deemed to have had notice 
of the regulations, and will be bound by them, unless the vendor has 
resorted to some misrepresentation or contrivance to prevent the pur- 
chaser from reading them. And if by these rules or conditions of the 
sale it is stipulated that a warranty of soundness shall remain in force for 
a given period only, unless in the meantime a certificate of unsoundness is 
procured from a veterinary surgeon, the purchaser must comply with the 
stipulation, or lose his remedy upon the warranty {n). 

Proof of breach of warranty of a horse — What constitutes unsoundness,— 

The rule as to unsoundness,*’ observes Parke, B., is, that if at the 
time of the sale the horse has any disease, or has undergone any alteration 
of structure either from disease or accident, which actually does diminish 
the natural usefulness of the animal, so as to make him less capable of 
work of any description, or which in its ordinary progress, or from its 
ordinary effects, will diminish the natural usefulness of the animal, such 
horse is unsound. 1 think the word * sound’ means, that the animal is free 
from disease at the time he is warranted. If we once let in considerations 
of the slightness of the disease and facility of cure, where are we to draw 
the line ? A horse may have a cold, which may be cured in a day; or a 
fever, which may be cured in a week or month; and it would be difficult 
to say where to stop. Of course, if the disease be slight, the unsoundness 
is proportionally so, and so also ought to be the damages” (o). Convexity 
of the cornea, rendering a horse short-sighted and causing him to shy, is 
unsoundness (p). It is not enough for the plaintiff to give evidence in- 
ducing a suspicion that the horse was unsound at the time of the warranty. 
If he only ^rows the soundness into doubt he is not entitled to recover (q). 
Proof of manifest defects not covered by the warranty, — If the defendant 

(l) DavU V. Symtmds, 1 Cox, 405. (o) Kiddell y , Bumard, 9 M. W. 689. 

(m) Holmei v, SixamUht 7 Ezch. 807. (») Holyda^f v, Morgan, 28 Law, J., 

(n) BywaJUr v. Bif'hu.rdKm, 1 Ad. & E. Q. B. 9. 

508. Mtsnard v. Aldridge, 3 Esp. 271. ( 9 ) Eaves v. Dixon, 2 Taunt 343. 
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can prove that the defect complained of hj the plaintiff was a manifest 
defect obvious to all observers, and that the plaintiff examined the horse, 
and knew of the defect at the time he bought the animal, the defect will 
be excluded from the warranty (ante, pp. 640, 641). If the horse was 
naturally ill-formed from turning out one of its fore-legs, so as to be 
incapable of doing much work without cutting the ankle with the shoe so 
as to produce lameness, this is not unsoundness, rendering the vendor 
liable in damages for a breach of warranty (r). The peculiar form of 
hock called “ curby hock,” which is a natural defect, is not an unsound- 
ness if it has not occasioned lameness up to the time of the sale, although 
such horses are very liable to throw out a curb, and become lame (s). A 
natural malformation of the animal, constituting a patent defect visible to 
the eye of every observer, must be taken to be known to a purchaser who 
has examined the horse, and he will be deemed to have bargained for the 
warranty of soundness subject to the patent defect (ante, pp. 640, 652); 
but if the defect is not obvious, it must be proved that the purchaser was 
cognizant of it at the time he purchased, for the very fact of the warranty 
having been given would tend to throw him off his guard, and prevent 
him from making a close examination of the animal (t). 

Proof of vice, — If a horse has been warranted free from vice, and the 
horse is proved to be a cnb-biter, the warranty is broken. “ The habit of 
crib-biting,” observes Parke, B., may not indeed show vice in the temper 
of the animal but as it is a habit decidedly injurious to its health, and 
tending to impair its usefulness, it comes within the meaning of the term 
vice” (m). 

Proof of the use of counterfeit trade marks, — In actions for damages for 
the fraudulent use by the defendant of the plaintiff’s trade mark, it is 
necessary to prove that the plaintiff, being a manufacturer, has been 
accustomed to use a certain mark to denote that the goods so marked 
were of his manufacture; that such mark was well known and understood 
in the particular trade, and that the defendant had adopted the mark, and 
sold goods bearing such mark upon them, as and for the plaintiff’s goods, 
with intent to deceive (*)• It must be proved that the mark closely 
resembled the plaintiff’s mark, and that it was used by the defendant to 
enable him to pass off his own goods as being of the plaintiff’s make (y). 

Remedies in equity for a false representation, — Where a false representa- 
tion is made by one man to induce another to enter into a contract, and 

(r) Alderson, J., DicUnson v. FotUtt^ 1 2l0. 

Mood. Bob. 300. (x) Wilde, C. J., Rodgen v. Nounll, 6 

(«) Bromny,Elkingtont 8 M. & W. 132. C. B. 125. 

(0 Holgday v. Morgan^ 28 Law, J., (y) Crawshug y. Thompson, 4 M, & Or. 

Q. B. 9. 387 ; 5 So. N. B. 562. Mbrison v. Salmon, 

^u) 8choUfitldy,Rohh, 2 Mood. & Bob4 2 So. N. B. 452. 
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the party making the representation is no party to the contract, the Court 
of Chancery will compel the latter to make good his assertion as far as 
possible. The principle of equity, that where a party by misrepresenta- 
tion draws another into a contract, such party shall be compelled, if 
possible, to make good the representation, applies not merely to cases 
where the statements were known to be false by those who made them, 
but to cases where statements, false in fact, were made by persons who 
believed them to be true, if in the due discharge of their duty they ought 
to have known, or if they had formerly known, and ought to have remem- 
bered, the fact which negatives the representation (js). 

Of the damages recoverable in ajciims for fraudulent misrepresentation and 
deceit — Damages are, as we have seen, recoverable from every defendant 
who has knowingly made a false statement to the plaintiff, with an inten- 
tion that he should act upon it in reliance upon its truth, and the plaintiff 
has acted upon it, and been damnified; for “wherever a man wickedly 
asserts that which he knows to be false, and thereby draws his neighbour 
into a heavy loss, he is responsible for it, or for so much of the loss as 
was the necessary, natural, or probable and known consequences of the 
misrepresentation ” (a). Damages also are recoverable, as we have seen, 
from persons who represent that to be true within their own knowledge 
which they do not know to be true, and so induce others to act upon the 
faith of the representation, and sustain damage (ante, pp. 634, 639), 
more particularly in those cases where the means of knowing the truth of 
the matter rests peculiarly or exclusively with the parties making the 
representation (ante, pp. 638-640). If a man assumes to be an agent 
when he is not so, he must answer for any damage which is the natural 
and direct result of confidence being given to the representation of autho- 
rity. If he believed that he had authority to contract as agent when he 
had not, he is answerable for the consequences in an action of contract. If 
he knew that he had no authority, he is then responsible in an action for 
deceit (&). All special damages, which are the natural result of fraudulent 
misrepresentation and deceit, are recoverable from the defendant, if the 
plaintiff has claimed them in his declaration (post, p. 670). 

Damages for breach of warranty, — If a vendor sells property absolutely 
as owner, and warrants his title and right of possession to the purchaser, 
and the purchase-money is paid, and after that the warranty is broken 
and the purchaser evicted and deprived of the possession and enjoyment of 
the thing sold, the measure of damages is the highest marketable value of 

(z) PuUford V. nichnrds, 17 Beav. 04. liandell v. Trimen, 18 0. B. 786 ; 25 

(a) Pasley v. Freeman, 3 T. R. 05; Law, J., C. P. 307. Simons y, Patchett, 

ante, pp. 681-051. 7 Ell. & Bl. 868 ; 26 Law, J., Q. B. 

- (ft) ColUn V. Wright, 7 EIL & Bl. 314. 195. 
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the article between the time of eyiction and the day of trial. If any 
special damage has ijeen sustained by the purchaser, the amount thereof 
may be recovered in a special action upon the warranty. If the purchaser 
brings his action against the vendor for a breach of warranty of the 
quality or soundness of the thing sold, expressly or impliedly made at the 
time the contract of sale was entered into, and the goods have been 
returned by the purchaser to the vendor, the measure of damages is the 
marketable value which the goods would have possessed in the hands of 
the purchaser at the time of the delivery, if they had corresponded with 
the warranty given. If they have not been returned to the vendor by the 
purchaser, the measure of damages is then the difference between their 
marketable value to the purchaser in their defective state at the time of 
delivery, and the value they would have possessed had they answered the 
warranty ; and if they have been resold by the purchaser without delay, 
and before any considerable fluctuations in the market have taken place, 
the diflerence between the price realized on the resale, after deducting the 
costs and expenses of the resale, and the price they would have fetched if 
they had answered the warranty. 

Where goods had been purchased with a warranty in England, to be 
exported and resold in China, and the goods, on their arrival at Canton, 
were found not to answer the warranty, the measure of damages was held 
to be, not the difference between the agreed price and the price realized on 
the resale in China, but between the last-named price and what they would 
have sold for in the Chinese market, had they corresponded with the war- 
ranty (c). And where a horse-dealer purchased horses in Wales with a 
warranty of soundness, with a view of reselling them at a profit in the 
London market, and the horses on their arrival in London were found to 
be unsound, the fair measure of damages was held to be the difference 
between their marketable value in London as unsound horses, and what 
would have been their marketable value if they had been sound, and had 
corresponded with the warranty: and that if any of tliem had been resold 
in London with a warranty before the unsoundness was discovered, the 
price realized on such resale would be evidence of their marketable value 
in a sound condition corresponding with the warranty; and if they were 
subsequently returned and sold a third time as unsound horses without a 
warranty, the price realized on such third sale would be evidence of their 
actual marketable value in an unsound state, and the difference between 
the price realized on the two sales would be the measure of the damages 
fairly recoverable from the original vendor as resulting from his breach of 
warranty. If the purchaser estimates his damages according to the last- 


(c) Bridge v. Wain, 1 Stork. 504. Cfuaterman v. Lamht 2 Ad. & K. 120. 
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named standard, he would not of course be entitled to recover the costs, 
charges, and expenses, of bringing the animals up from Wales; but if he 
recover only the difference between the price paid in Wales and the actual 
value of the horses in their unsound condition, he would be entitled to 
recover the costs and expenses of bringing them up to market. The ex- 
penses of obtaining a certificate of unsoundness from the Veterinary 
College caimot be recovered from the vendor, nor any legal expenses which 
were not the necessary result of the defendant's breach of contract (d). 

In an action for breach of warranty on the sale of a horse, where the 
plaintiff had brought the horse up from the country to London, and sold 
it at a profit, Lord Denman said: I am of opinion that the amount of 
damages is what the horse would be worth if sound, deducting the price it 
sold for, after the discovery of the unsoundness ; and 1 think the price at 
which it sold to the plaintiff is not conclusive as to its value, though I 
think it very strong evidence” (e). According to the old doctrine, it was 
the duty of the purchaser, upon the refusal of the seller to take back the 
horse, to sell the animal immediately, but it is now held that the pur- 
chaser is entitled to keep the horse for a reasonable time for the purpose 
of re-selling the animal to the best advantage, and may recover the 
expense of the keep of the horse in the interval as part of the damages (/) ; 
but in order to entitle him to recover the expense of the keep, he must 
prove' that he tendered back the horse to the vendor as soon as he disco- 
vered the unsoundness and breach of warranty, and that the vendor 
refused to take the horse back (^). 

Special damagee — Breach of vxirranty , — If special damages have been 
sustained by reason of the misrepresentation and deceit, or breach of war- 
ranty of a vendor, they may be recovered from the latter, if the plaintiff 
has claimed them in his declaration. Where a cable was warranted sound, 
and a purchaser, relying on the warranty, attached an anchor to the cable, 
and the cable was unsound, and broke, and the purchaser lost his anchor, 
it was held that the value of the anchor might be recovered in addition to 
the price paid for the cable, but that the plaintiff must expressly claim it 
in his declaration of his cause of action (K), 

If a plaintiff, who has bought goods of the defendant on the faith of a 
warranty, has resold them with a warranty, and the goods do not answer 
the warranty, the plaintiff is entitled to recover from the defendant the 
damages sustained by such sub-purchaser, as they are the natural and pro- 

(<f) OUare v. Maynard^ 7 C. &; F. 741 ; man y. Xam6, 2 Ad. & E. 120. 

6 Ad. dp E. 523. (f) Caawell v. Coar«, 1 Taunt. 566. 

(tf) Ohure v. Maynardt 7 C. & F. 743. (A) Barradaile y. Bntnion, 2 Moore, 

(f) y. Hancock, B. & M. 436. 582 ; 8 Taunts 535. 

y. Chinnock, 7 C. dr F. 169. Chester^ 
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bable consequence of the defendant’s breach of contract (t). But the 
damages must be sucli as may fairly and reasonably be considered in the 
oMinary course of things to be the probable result of the plaintiff’s acting 
on the faith of the representation or warranty. If there are special cir- 
cumstances rendering the misrepresentation or deceit peculiarly injurious 
to the plaintiff, the defendant will not in general be responsible for the in- 
creased damages resulting therefrom, unless the sp^ial circumstances were 
known to him at the time of the making of the representation {k). 

Where the plaintiff, having bought of the defendant a horse warranted 
sound, resold the horse with a like warranty, and was sued for a breach 
thereof by the second purchaser, and the plaintiff then gave the defendant 
notice of the action and offered him the option of defending it, but the 
defendant gave no answer, and the plaintiff failed in the action and bad to 
pay damages and 88Z. costs, it was held that ho was entitled to recover 
these costs in addition to the damages he had been compelled to pay to 
his immediate purchaser (1), So where the defendant sold the plaintiff a 
picture warranted to be painted by Claude, and the plaintiff afterwards 
resold the picture with a like warranty, and the picture turned out not to 
be a Claude, and the second purchaser sued the plaintiff for the breach of 
warranty, and recovered a certain sum for damages and costs, and the 
plaintiff then sued the defendant, it was held that he was entitled to 
recover the amount of the damages and costs paid to the second purchaser, 
and also his own costs incurred in defending the action brought by the 
latter (m). But if the plaintiff has made a rash and improvident defence ; 
if he has had an opportunity of testing the thing purchased, and might 
have ascertained by examination whether it did or did not correspond with 
the warranty, and has neglected so to do, and runs his chance of an action, 
he will not be permitted to recover the costs of his defence (w). If the 
costs have been taxed, the taxed costs only can be recovered, and not extra 
costs which have been disallowed on taxation, or costs as between attorney 
and client (o). 

Special damage — Legal liability to third parties , — Where a legal 
liability to pay money has been thrown upon the plaintiff by reason of a 
breach of warranty on the part of the defendant, and a claim is made in 
respect thereof on the plaintiff, the latter can recover the amount he is so 


{¥) RandaU y,Raper, 1 Ell. Bl. Ell. 
88 ; 27 Law, J., Q. B. 266. 

(A) Hadley v. BaxendtUe, 9 Exch. 341 ; 
23 Law, J., Exch. 170. Porlman v. 
MiddUton, 4 G. B., N. S., 322; post, 
ch. 21, R. 1. 


(Z) Lewis V. Peake^ 7 Taunt. 158. 

(m) Pennell v. fFoodhnrn, 7 C. & P. 
118. 

(ft) Wrighlup v. Chamherlainj 7 So. 
008. 

(o) Grace v. Morgan, 2 Sc. 708. 
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liable to pay from the defendant, if be claims it in his declaration. Thus, 
where the plaintiffs bought of the defendant a quantity of barley war- 
ranted by them to be chevalier seed barley, and in the course of their 
trade resold it with a like warranty to sub-purchasers, who sowed it on 
their land, and the seed turned out not to be chevalier seed barley, and 
produced a very inferior crop, and the sub-purchasers then came upon the 
plaintiff for compensation, and the plaintiff sued the defendants on their 
warranty, it was held that the plaintiff was entitled to recover the amount 
of damages which the sub-purchasers had suffered, though he had paid 
them nothing. “ The natural amount of damages,” observes Erie, J., 
“ would bo the difference between the value of the inferior crop and of that 
which would have come up if chevalier seed barley had been sown. Then 
it is said that the sub-purchasers have merely claimed the money from 
the plaintiffs, but have not brought any action, and non constat that the 
claim may even be enforced. But where a legal liability to pay is incurred 
by a man under such circumstances as these, and a claim is made upon him 
in respect of it, he can recover the amount he is so liable to pay from 
the person by whose breach of contract he has incurred the liability (p). 

^False assumption of agency — Special damages . — A person who induces 
others to contract with him as the agent of a third party, by an unqualified 
assertion of liis being authorized to act as such agent, is answerable to the 
person who so contracts for any damages he sustains by means of the 
assertion of the authority being untrue, whether ho was or was not aware 
of his want of authority at the time he made the assertion. Where the 
defendant, a land agent, professed that he had, and supposed that he had, 
authority from a landlord to let an estate, and thereupon entered into an 
agreement in writing with the plaintiff, whereby he professed to bind the 
landlord to grant the plaintiff a lease of the estate for twelve years, and 
the plaintiff, supposing that the defendant had the authority he pretended 
to have, entered upon the land, and bought and paid for the straw and 
muck, and expended considerable sums in preparing the land for cultiva-. 
tion, and the landlord then refused to grant the lease on the ground that 
the defendant was not authorized to let the land on the terms of the 
agreement, and the plaintiff, relying on the representation of authority 
that had been made by the defendant, instituted a suit in the Court of 
Chancery to enforce a specific performance of the agreement, and gave 
notice to the defendant of the institution of the suit, and that the land- 
lord defended on the ground that the defendant had no authority to sign 
the agreement on his behalf, and that if the suit failed from want of 


(p) nmMl T. Baper, 1 Ell. Bl. k Ell. 88; 27 Law, J., Q. B. 206. 
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authority the plaintiff would look to the defendant for costs, and the 
defendant did not withdraw his assertion of authority, but said he would 
resist any demand the plaintiff might have against him, and the suit went 
on, and it was established that the defendant had no authority to let the 
land on the terms specified, and the plaintiff had to pay the costs of the 
suit, it was held that he was entitled to recover these costs from the 
defendant, as well as the expenses he had incurred in preparing the laud 
for cultivation (q), 

(q) Collen v. Wright, 8 Ell. & Bl. (14.7 ; iiO Law, J., Q. B. 147 ; 27 ib. Exch. 217. 
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SECTION L 

OF THE INFRINGEMENT OF MATRIMONIAL AND PARENTAL RIGHTS. 

Of the desertion of married women hy their husbands , — A wife deserted 
bj her husband may at any time after such desertion, if resident within 
the metropolitan district, apply to a police magistrate, or if resident in the 
country, to justices in petty sessions, or in either case to the Divorce 
Court, or the judge ordinary thereof, for an order to protect any money 
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or property she may acquire by her own lawful industry, and property 
which she may become possessed of, after such desertion, against her hus- 
band, or his creditors, or any person claiming under him; and such 
magistrate, or justices, or court, if satisfied of the fact of the desertion, 
and that the same was without reasonable cause, and that the wife is 
maintaining herself by her own industry or property, may make and give 
to the wife an oyder protecting her earnings and property acquired since 
the commencement of the desertion from her husband, and all creditors 
and persons claiming under him; and such earnings and property will 
belong to the wife as if she were a feme sole : but every such order, if 
made by a police-magistrate or justices at petty sessions, must, within 
ten days after the making thereof, be entered with the registrar of the 
County Court within whose jurisdiction the wife is resident ; and the 
husband, and any creditor or other person claiming under him, may apply 
to the court, or to the magistrate, or justices by whom such order was 
made, for the discharge thereof. If the husband, or any creditor of, 
or person claiming under the husband, shall seize, or continue to hold, any 
property of the wife after notice of any such order, he may be compelled, 
at the suit of the wife, to restore the specific property, and also a sum 
equal to double the value of the property so seized or held after such 
notice as aforesaid. If any such order of protection be made, the wife, 
during the continuance thereof, is, and is deemed to have been during 
such desertion of her, in the like position in all respects with regard to 
property and contracts, and suing and beihg sued, as if she had obtained 
a decree of judicial separation. These provisions extend to property to 
which the wife becomes entitled as executrix, administratrix, or trustee (r). 

The affidavit in support of an application to the Divorce Court for an 
order under this section of the statute, should state circumstances suffi- 
cient to satisfy the court of the fact of the desertion. It should set out 
the time of the husband^s going away, and state whether the wife has had 
any subsequent communication with him, and if so, the nature of that 
communication, whether she knows where he is or what lie is doing, and 
whethey she has received any money from him, or any promise to con- 
tribute to her support, or to return to her(s). 

What amounts to Desertion, under s. 21 of the Divorce Act, 

means not only that the husband has absented himself from his wife, but 
has left her unprovided for; and such desertion must continue at the time 
of making the order, so that a hond fide ofifer on the part of the husband 

(r) 20 & 21 Viet. c. 8d, s. 21 ; 21 & 22 (<) Ex-parte Sewell^ 28 Law, J., Prob. 

Viet. c. 108, ss. 6, 7. & Matr. 8. 
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to return and provide for his wife would take away her right to have the 
order made (^). 

.A married woman, whose earnings and property have been protected 
against her husband and his creditors by an order made under s. 21, 
on account of his desertion of her, may obtain an order from the 
Court of Chancery for the payment of a legacy given to her in general 
terms (t«). 

Of the restitutim of conjugal righU.—'Rj 20 & 21 Yict. c. 85, s. 17, it 
is enacted, that applications for the restitution of conjugal rights may be 
made either to the court for divorce and matrimonial causes, or to any 
judge of assize at the assizes, held for the county in which the husband 
and wife reside, or last resided together, who may decree restitution of 
conjugal rights, or may refer the application to any of her Majesty’s 
counsel or serjeants-*at4aw named in the commission of assize or nisi prius, 
who is then clpthed with all the powers of the judge for deciding upon the 
matter of the petition. The judge of assize, or person nominated by him, 
is entitled (s. 18) to avail himself of all officers, and use and exercise all 
powers and authorities ordinarily used and exercised by courts of assize 
for the determination of causes and other matters usually heard and 
decided by them ; and every order made by any judge of assize or other 
person under the authority of the act may, on the application of the 
person obtaining the same, be entered and enforced as an order of the 
court. 

The court may compel the man and wife to live under the same roof, 
but it cannot constrain them to have intercourse with each other, nor to 
live together on terms of conjugal affection (a?). 

The doctrine of the canon law, that where husband and wife have 
^ both been guilty of adultery, there is compensatio criminum, and both are 
restored to the position of innocoht parties, forms no part of the law of 
England. A suit, therefore, for the restitution of conjugal rights cannot 
be sustained by a wife who has committed adultery, although the husband 
also has committed adultery {y). 

Of j'udicial separation of husband anfi wife on the ground of adultery ^ 
cruelty j or desertion. — By the statute 20 & 21 Viet. c. 85, s. 7, divorce 
a mensa et thoro is abolished, and in lieu thereof the court for divorce and 
matrimonial causes is authorized to pronounce a sentence of judicial sepa* 
ration between husband and wife, which may be obtained (s. 16) either by 
the husband or the wife on the ground of adultery, or cruelty, or desertion 

(i) Cargill v. CargiUt 27 ib. 70. Bogers’s Eccles. Law. 

(tt) Re Kingsley^ 88 Law, J., Ch. 80. (y) Hope v. Hope^ 27 Law, J., Prob, ^ 

{x) Shelford’s Marriage and Divorce. Matr. 43. 
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without cause for two years and upwards (z). The application may be 
made either to the court for diyorce and matrimonial causes, or to any 
judge of assize, at the assizes held for the county in which the husband 
and wife reside, or last resided together, who may pronounce a decree for 
a judicial separation, or may refer the application to any of her Majesty’s 
counsel or 8eijeants*at-law, as in the case of an application for restitutior 
of conjugal rights (ante, p. 674), and relief is to be given (s. 22) on 
principles and rules as nearly as may be conformable to the principles and 
rules on which the ecclesiastical courts have heretofore acted and given 
relief. 

What degree of cruelty has been deemed sufficient to warrant a decree for 
a judicial separation, — If a husb^ind refuses his wife the common neces- 
saries of life, or treats her with gross insult and indignity; if he spits in 
her face, attempts to debauch her maid-servants (u), or puts her unneces- 
sarily into confinement, or under personal restraint; or strikes her, or 
threatens her with personal violence unjustifiably and without adequate pro- 
vocation (ft), and conducts himself so as to give her a reasonable apprehension 
of bodily harm if she continues to reside with him, he is guilty of cruelty, 
and entitles her to separation of bed and board (c), “ Everything,” ob- 
serves Sir William Scott, “ is, in legal construction, cnielty, which tends 
to bodily harm, and in that manner renders cohabitation unsafe. When- 
ever there is a tendency only to bodily mischief, it is a peril from which 
the wife is to be protected. It is not necessary to inquire from what 
motive the treatment proceeds. Nor is it necessary that the conduct of 
the wife should be entirely without blame, for the imputation of blame to 
the wife will not justify the ferocity oftRie husband.* Constant insult, 
constant vituperation, and charges of gross offences, made in the presence 
of the wife and before her friends, servants, or strangers, and such inju- « 
riodis treatment as renders life unbearabte, constitute good grounds for a 
separation, but mere turbulence of temper and petulance of qjianners are 
not sufficient.” The assistance of the court, moreover, will not be afforded 
to a wife “ who has taken upon herself to avenge her own wrongs, and to 
maintain a contest of retaliation ” (d). Where it appeared that a married 
couple had for thirty years been continually quarrelling, and the wife peti- 
tioned for a judicial separation, the judge held that he had no power to sepa- 
rate them on that account ; for married persons cannot be legally separated 
upon the disinclination of one or both of them to cohabit together leading 

(*) Bvaokee ▼. Brookes, 28 Law, J., (c) Gregory's case, 4 Burr. 1991. 

Prob. & Matr. 88. (d) Hag. Consist. 458 ; 119, 864. 

(o) Hag. Eccles. 776 ; HeUey, 149. Paterstm v. Paterson, 3 H. L. C* 828, 
gauniierM V. dfatifu^s, 1 Bob. £o. B. 549. Curtis v. Curtis, 27 Law, J., Prob. k 

(b) Waring v. Waring, 2 Phill. 132. Matr, 75. 
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to perpetual quarrels (e). If a woman gets drunk, and loses her self- 
possession and uses violence, or attempts to destroy the property or stock 
in trade of her husband, he may employ as much violence as is. necessary 
to protect his property or himself; but he goes too far if he follows her 
away, and strikes her after she has ceased her violence. The law gives a 
man no authority to beat a drunken wife ” (/). Where a husband sought 
to get rid of a drunken and passionate wife, who destroyed his furniture, the 
judge said, I must be cautious about opening the court to cases of this 
description. The wife may have an unruly propensity in her drunken fits 
to destroy property, but there is no evidence of such sasvitia as would 
justify me in decreeing a judicial separation ” {g). 

Revival of condoned cruelty hy threaten — Where there have been acts of 
violence followed by condonation, threats subsequently uttered of such a 
nature, and so expressed, as to satisfy the court that further cohabitation 
would be attended with danger to the party threatened, constitute a suffi- 
cient ground for a decree fgr a judicial separation {h). 

What amounts to desertion without cause. — A husband who absents 
himself from his wife for the bond fide purpose of obtaining employment, 
and continues absent with the concurrence of the wife, or without any 
communication to him of her disapproval of his absence, or any manifesta- 
tion of a desire on her part for his return to her, cannot be said to have 
deserted her within the meaning of s, 1 6 of the Divorce Act. I think 
it clear,** observes the Judge Ordinary, that to constitute desertion 
without cause by the husband, it must be shown that he has wilfully 
absented himself without cause from the society of his wife, and in spite 
of her wish, she not being a coullnting party*’ (t). Desertion under this 
section means that the husband has absented himself, and has left his 
• wife unprovided for; and such desertion must have continued for two 
years at Ihe time of the making St the petition for a judicial separation, 
BO that a hqj^d fide offer of the husband to return and provide for his wife 
and take her home, he having a home prepared for her, would take away 
her right to a judicial separation (k). But a mere vague intimation by 
the husband to the wife that she may rejoin him, not containing any 
definite offer of a home, will not deprive her of this aright when once 
acquired (1). 

Alifnony m cases of judicial j^eparation. — The Divorce Court, after 
making a decree for a judicial separation, may also make a decree or. 

(«) Boslock V. Bostoch, 27 ib. 87, Prob. & Matr. 88. 

(/) Pearman v. Pearman, 20 Law, J., (i) Ttumpwn v. Thtmpwm^ 27 ib. 68. 

Prob. Sc Matr. OA. (4r) Cargill y. Cargill, 27 Law, J., Prob. 

ijg) Scott y. ScaU, 29 Law, J., Prob. Sc & Matr. 69. 

Matr. G4. • (0 Cudlipp y. Cudlipp, ib. 64. 

(A) Bostock y. Bostock, 27 Law, J., 
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order for alimony, and may (Sw 24) direct £he same to be paid either to 
the wife herself, or to any trustee on her behalf, to be approved by the 
court, and may impose any terms or restrictions which to the court may 
seem expedient. « 

Of adultery and ihe dissolution of the marriage contract — Adultery was 
formerly an indictable, and for about ten years was de facto a capital 
offence, being made so by a statute passed by the Hump Parliament, 
A.D. 1650 (m), after Charles the First had been beheaded, and ihe 
House of Lords voted useless and dangerous. This statute became a 
nullity at the Eestoration, and adultery has since been held to be a mere 
civil injury and ground for divorce. The Divorce Act, 20 & 21 Viet, 
c. 85, s. 27, enacts, that a husband may petition the court for the 
dissolution of the marriage on the ground of adultery on the part of his 
wife, and the wife may petition for the dissolution of the marriage on the 
ground that her husband has been guilty of incestuous adultery, or of 
bigamy with adultery (n), or of , rape, so^my, or bestiality, or of 
adultery coupled with such cruelty as without adultery would have 
entitled her to a divorce a mensa et thoro (o), or of adultery coupled with 
desertion, without reasonable excuse, for two years or upwards. But if it 
appears to the court that the petitioner has been in any manner accessory 
to, or conniving at the adultery (p), or has condoned it (s. 29), or that 
the petition is presented or prosecuted in collusion with either of the 
respondents, the petition will (s. 30) be dismissed. And if in the 
opinion of the court the petitioner has been guilty of unreasonable delay 
in presenting or prosecuting the petition, or of cruelty towards the other 
party to the marriage, or of having deierted or wilfully separated from 
the other party to the marriage before the adultery complained of, and 
without reasonable excuse ( 9 ), or of such wilful neglect or misconduct as 4 
has conduced to the adultery (r), it is^competent to the court (s. 31) to 
refuse to dissolve the marriage. A wife is not deprived of her right 
under s. 27 to a divorce on the ground of adultery coupled with desertion, 
for two years and upwards, by a subsequent offer on the part of the 
husband to return and cohabit with her («). 

WUfvl neglect or misconduct on ihe part of the husband conducing to the 
adultery , — The policy of the legislature seems to have been to deprive the 


(m) 2 Scobeffs Acts, part 2, p. 121. 

(n) Horne v. Hortie^ 27 Law, J., Prob. 
& Matr. 50. 

(o) Ante, p. 675. Ward v. Ward, 27 
ib. 63. 

(p) Walton V. Walton, 28 Law, J., 
Prob. Ss Matr. 97. Studdy v. Stvddy, ib. 
105. 


(fl) CouUhart v. CovUhart, 28 Law, J,, 
Prob. & Matr. 21. 

(r) Du Terraux v. Du Terraux, 28 Law, 
J., Prob. & Matr. 95. Cunnington v. 
Cvntiington, 28 Law, J., Prob. Ss Matr. 
101. Groves v. Groves, ib. 108. 

(s) Cargillv. Cargill, 27 Law, J., Prob. 
h Matr. 69. 
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husband of a remedy by diyorce if be has misconducted himself as a 
husband, and has contriWted to his own dishonour, not to punish neglect 
or misconduct unconnected with the relation of husband and wife. The 
neglect or misconduct of the husband, therefore, which disentitles him to 
a divorce, must be in his marital capacity, and a breach of some marital 
duty. If, therefore, the husband is convicted of felony and transported, 
and the wife being deprived of the protection of her husband then lives 
in 4 iululterous intercourse with another man, the conviction and trans- 
portation of the husband do not constitute misconduct in the husband 
disentitling him to a divorce (<). 

Condonation of adultery is forgiveness of the conjugal offence, with full 
knowledge of all the circumstances. Judges of great eminence have 
said, that there is a great difference between what would constitute con- 
donation of the adultery of the husband and what that of the wife ; that 
conduct Which would be copsidered culpable in a husband would be praise- 
worthy in a wife ; that for^eness on the part of the wife, in the hope of 
reclaiming her husband, would be meritorious, while a similar forgiveness 
by the husband would be dishonourable. Passages to this effect abound 
in the judgments of Lord Stowell and Sir J. Nicholl ” («). The forgive- 
ness of a wife, which is to take away the husband's right to a divorce, 
must not fall short of reconciliation, and this must be shown by the 
reinstatement of the wife in her former position, so that subsequent 
conjugal cohabitation must be proved. Mere words of condonation, how- 
ever strong, can only be regarded as imperfect forgiveness, and unless 
followed up by reconciliation and the reinstatement of the wife in the 
position she occupied before she transgressed, are incomplete, and do not 
amount to legal condonation. There is no legal condonation where the 
act of forgiveness has not been accompanied or followed by conjugal 
cohabitation (a;). 

The fact of the adultery of one of the parties having been condoned is 
no bar to a petition for a divorce on account of adultery afterwards com- 
mitted by the other (y). The adultery of the wife, therefore, if it has 
been condoned by the husband, is no bar to a suit by her for a judicial 
separation on the ground of adultery subsequently committed by 
him (r). 

Alimony in cases of dissolution marriage , — After a decree for a disso- 
lution of marriage, the court may order the husband to secure such a sum 

(<) Cwanington ▼. Cunninpion, 28 Law, Matr. 78. 

J., Prob, & Matr. 101. (y) Anichini v. Anichini, 2 Curt 210. 

(u) The Judge Ordinaiy, Peacock v. (z) Seller v. Seller, 28 Law, Prob. Ss 
Peacock, 27 Law, J., Prob. St Matr. 71. Matr. 99. 

(x) Keats v. Keats, 28 Law, J., Prob» Ss 
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of money for the support of the wife as it may deem reasonable, having 
regard (s. 32) to the wife’s fortune, the ability of the husband, and the 
conduct of the parties (a)« 

Power of the Divorce Court over marriage-settlements and the custody of 
the children of the marriage. — By 22 & 23 Viet. c. 61, s. 5, it is enacted, 
that the court for divorce, <&c., after a final decree of nullity of marriage, 
or dissolution of marriage, may inquire into the existence of ante-nuptial 
or post-nuptial settlements, made on the parties whose marriage is the 
subject of the decree, and may make such orders with reference to the 
application of the whole, or a portion of the property settled, either for 
the benefit of the children of the marriage, or of their respective parents, 
as to the court shall seem fit. 

Orders respecting the custody of children. — In any suit or proceeding 
for obtaining a judicial separation, or a decree of nullity of marriage, and 
on any petition for dissolving a marriage, court may (s. 35) from 
time to time, before making its final decree^ make such interim orders, 
and may make such provision in the final decree, as it may deem just and 
proper with respect to the custody, maintenance, and education of the 
children, the marriage of whose parents is the subject of such suit or 
other proceeding, and may, if it shall think fit, direct proper proceedings 
to be taken for placing such children under the protection of the Court of 
Chancery. The power of the court under this section of the statute 
is not a general power of dealing with the custody of children ; it exists 
only where there is a suit for obtaining a judicial separation, a decree of 
nullity, or of dissolution of marriage. And the words, ** just and 
proper,” are to be construed with reference to the circumstances affecting 
the suit, and not merely with reference to the rules by which courts 
of equity and of common law have been governed in questions respecting 
the custody of infants (b). But by 22 & 23 Viet. s. 4, it is enacted, that 
after a final decree of judicial separation, nullity of mam'age, *or disso- 
lution of marriage, the court may, upon application (by petition) for this 
purpose, make, from time to time, all such orders and provisions with 
respect to the custody, maintenance, and education of the children, the 
marriage of whose parents was the subject of the decree, or for placing 
such children under the protection of the Court of Chancery, as might 
have been made by such final decree,, or by interim orders, in case the 
proceedings for obtaining such decree were still pending; and all orders 
under this enactment may be made by the Judge Ordina|^ alone, or with 
one or more of the other judges of the court. 


(a) Rohotham v. Rohotham^ 27 Law, J., Proh. & Matr. 61. 
(6) Marsh v. Marsh, 28 ib. 16 ; 7 W. B. 129. 
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. Eower of the judge of aesize, or person nomimted hy hiniy to make pro- 
vismi respecting ihe custody and education of children,— WhevL an application 
for .agndicial separation has been made to a judge of assize at the assizes 
for the county in which the husband and wife reside, or last resided 
tog^her, the judge of assize, or the queen's counsel or serjeant nominated 
by him pursuant to the statute (ante, p. 675), has the same power as the 
court ,to make provision touching the custody, maintenance, and education 
of the children of the marriage (o). 

v- Of the common-law right of fathers to the custody of their infant children,— 
Every father has a right by the common law to the exclusive custody of 
his legitimate infant children, although they be within the age of nurture; 
and if he has been deprived of this custody, it will be restored to him 
both by the courts of common law and the Court of Chancery (post, s. 2), 
so long as he has not by immorality and misconduct disqualified himself 
from being the legal guardian of his children, and forfeited his claim to 
the assistance of the court. A contract by the father for the abandon- 
ment of these rights, and for the maintenance and education of the child 
by a relation, or any other person, does not prevent him from claiming 
the custody of the child, and requiring the child to be delivered up to 
him {d). But when a parent has committed the care of an infant child 
to a relation who has brought it up, and had the guardianship and control 
of it for a lengthened period, the Court of Chancery will not interfere, 
and will not compel the restoration of the child to the parent,- if the effect 
of the proceeding would be productive of serious injury to the position 
and prospects of the child (s). 

Whenever an infant is in the custody of the mother, or of any third 
party, the courts of common law will compel her or the party having the 
child to deliver it into the custody of the father, unless it appear to the 
court that the child will be improperly restrained, or its morals con- 
taminated, by being placed in the father's custody (/). The power of the 
father over the child seems to be subordinate, even in a court of common 
law, to the higher interests of the state; so that the court will not interfere 
in favour of a father who has been convicted of felony, and who is 
manifestly an improper person to have the guardianship of the infant {g). 
The courts of common law have authority to restore the father to his 
rights, but they have no power to compel him to perform his duty. 

(c) 20 & 21 Viet. c. 85, 88. 17, 18. (/) Cresswell, J., HahewiU in re, 12 

(d) Reg, V. Snggh, 22 Law, J., Q. B. C. B. 232. Ex^parte M*Clellan, 1 Bowl, 

no ; 17 Jur. 24, P. C. 81 ; 13 C. B. 680. 

(e) Lyons V, RlenkinfJ&c,Ql5. Preston {g) BUssets case, Lofft. 748. Rex v. 

in re, 5 D. ife L. 233; 17 Law, J., Q. B. Wilson^ 4 Ad. ds £. 045 n. Ex^parie 

221. Fynn in re, 2 De Gex & Smale, Bailey, -Q Dowl. P. 0. 311. 

457 ; Anon. 2 Sim. N. S. 54. 
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Right of gxuxrdxans for nurture to the custody of infant chOdrm , — 
Guardianship for nurture continues until the child has attained the age of 
fourteen years; and guardians for nurture may, by habeas corpus, get 
possession of the child during the period, unless it be shown that he is 
scandalously immoral, or wants the child for an improper purpose {h\ 
for every guardian for nurture has by law a right to the custody ^of the 
child (i). 

Of the inability of courts of common law to interfere with the right of the 
father to the custody of his children^ or to compel him to fulfil his parental 
duties, — The courts of common law have professed themselves incompetent 
to control the right of the father to the custody of his infant children, 
and have decided that they have no power to interfere to take an infant 
child from the custody of its father, excepting for the purpose of removing 
improper and unjustifiable restraint of the person of the child, and 
protecting it from personal ill-usage and gross cruelty. Thus, where an 
Englishwoman married a Frenchman, and then separated herself from 
him on account, as she alleged, of ill-treatment, taking with her her 
infant at the breast only eight months old, and the foreign husband came 
to her house, seized the child, carried it away with him half-naked in 
inclement weather, the Court of Queen's Bench held that it could not 
interfere for the purpose of taking the child from the father and restoring 
it to the mother, as the father had by the common law an undoubted 
right to the custody of his child (fc). And the courts of common law 
have decided that they have no jurisdiction to interfere to take a child 
out of the custody of its father, although the father’s cruelty to the 
mother has rendered it impossible for her to live with him, and he is 
himself confined in gaol, and cohabiting there with a profligate woman, 
who takes the child daily to the prison to see him (/). 

Of the controlling power exercised by the Court of Chancery over the 
father's right to the custody of his infant children, — The Court of Chancery, 
on the other hand, representing the sovereign as parens patriw, exercises a 
general control over the maintenance and education of all the Queen’s 
subjects within its jurisdiction, and will restrain the father from acquiring 
possession of the person of his infant children when he has deserted their 
mother, and has by immoral conduct proved himself to be unfit to 
have the guardianship of them, and the interference of the court is 
necessary to protect the child from temporal ruin or spiritual peril {m). 


(h) Race in re, 26 Law, J., Q. B. ICO. 

(i) Com. Dig. Guardian (D). 

(k) Rex V. Re MannevilU, 5 East. 

221 . 

{1) Skinner ex parte, 9 Moore, 278. 


Rex V. Greenhill, 0 N. <k M. 255 ; 4 Ad. 
& E. 624. 

(m) Thomas v. Roberts, 3 Do Gex & 
Smale, 781 ; 19 Law, J., Ch. 606. Greuze 
V. Hunter, 2 Cox, 242. 



682 


BIGHTS OF PABENT8 — OCrSTODT OF OHILDBBK. [OHAF. XVIII. 

When the conduct of the father has been snch as to render it impossible 
that the wife can live with him, and the court has therefore the painful 
duty cast upon it of deciding whether the children shall be brought up 
by one parent or the other, it will adopt that custody which seems best 
for the interests of the children. 

Tlie grounds upon which the court has deprived a father who has 
deserted or driven away his wife of the custody of his children, and 
placed them under the care of the mother, or a guardian appointed by the 
court, are, notorious impiety and irreligion, profligacy and adultery (n), 
teaching the children to swear, and introducing them to low company and 
immoral companions (o); th^ publick avowal by the father of his being 
an atheist, and the publicatmn by him of books deriding the truth of the 
Christian revelation and denying the existence of God (p). There are no 
bounds to the interference of the Court of Chancery with the rights of 
the father to the custody of his children, whenever his misconduct has 
brought about a separation between himself and the mother of those 
children, and his natural rights to the custody of them clash with their 
true interests ; but it is a jurisdiction which the court is extremely 
reluctant to exercise (^), and will not be exercised upon the mere con- 
sideration of what may be manifestly for the benefit of the children. 

Before the jurisdiction can be called into action, the court must be 
satisfied, not only that it has the means of acting safely and efficiently, but 
that the father has so conducted himself as to render it essential to the safety 
of the children, or to their welfare in some very serious respect, that his 
acknowledged rights should be superseded or interfered with (r). The 
mere fact of the father’s having committed adultery, or of his keeping up 
an adulterous intercourse and being separated from his wife, has been held 
not to be sufficient of itself to warrant the interference of the court with 
his natural right to the custody of his children (s). But it is noW compe- 
tent to the Divorce Court, whenever a decree has been pronounced for a 
judicial separation by reason of the adultery of the husband, to order the 
infant children of the marriage to be placed under the custody of the 
mother. 

When the court is compelled, in consequence of the profligacy or 
immorality of the father, to remove female children from the contamina- 
tion of his example, it will not accompany that measure with the great 
evil of separating one portion of the family from the other ; for if one 

(n) ShetUy v. Weaihrooke, 1 Jac. 264. (q) Ld, Cranworth, Hope v. Hope, 26 

Warde v. War^t ^ PhilL 701. Law, J., Ch. 689. 

(o) WelUeUy v. WeUeaUyy 2 Bligh. (r) Curtia v. Curtia, 34 Law, T. K. 10. 

N. S. 124. (a) Ban v. Ball, 2 Sim. 35. 

(p) BheUey v. Weathrooke, Jac. 266. 
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child were to be brought up by the father and the other by the mother, 
that very circumstance would create factions in the family, which it is the 
bounden duty of the court, as far as possible, to guard against (t). 

Of thfi jurisdiction of the Court of Chancery over the custody of the children of 
British subjects bom abroad. — According to the doctrine of our law, the sove- 
reign, as parens patrias, has an interest in the maintenance and education of all 
its subjects, whether they be resident within the realm or domiciled abroad* 
The child of a British father, born abroad, is a British subject, and is by 
statute, to all intents and purposes, to be deemed as if bom in England; 
and the Court of Chancery, as representing the sovereign, will afford its 
aid, when requisite, in favour of the children of British subjects bom 
abroad. Belief may be sought, and the jurisdiction of the court exercised, 
on behalf of an infant that is not, at the time the jurisdiction is asked for, 
within the control of the court. It may be that a child is out of the 
jurisdiction under such circumstances, that no jurisdiction can be exercised 
because no order can be enforced ; and in such a case there is not a want 
of jurisdiction, but a want of power of enforcing jurisdiction. If parties 
abroad have property here, the court will proceed against that property to 
enforce obedience to its decrees (u). 

Of the jurisdiction of the Court of Chancery over the children of fordgners 
in this cmntry. — The Court of Chancery exercises the same jurisdiction 
over the custody of foreign children in this country that it does over 
native children; and the reason is, that foreign children, as well as foreign 
adults, owe allegiance to the crown, and are, to a certain extent, subjects 
of the crown, as long as they are in this country (*). 

Eight of access of mothers to their infant children and to the custody of 
children under seven years of age. — The statute 2 & 3 Yict. c. 54, s. 1, 
enables the Lord Chancellor and the Master of the Bolls, upon the 
petition of the mother of any infant in the sole custody or control of the 
father, or of any person by his authority, or of any guardian after the 
death of the father, to make order for the access of the petitioner to such 
infant, at such times, and subject to such regulations, as he shall deem 
just. The Lord Chancellor and the Master of the Bolls are also em- 
powered (ss. 3, 4), on the petition of the mother of any infant under the 
age of seven years, to order that such infant shall be delivered to, and 
remain in the custody of, the mother, until the infant attains that age : 
the order to be enforced, in case of disobedience, by process of contempt ; 
but no order is to be made in favour of any mother against whom adultery 
shall be established by judgement in an action for crim. con., or by the 

(t) Warde v, Warde^ 2 Phill, 791. (u) Hope v. Hope^ 23 Law, J., Ch. 686* 

(a?) Ib. 0885 2 Eq. R. 1047. 
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sentence of au ecclesiastical court. This statute does not destroy the 
right of the father to the sole custody of his infant child, but introduces 
new elements and considerations under which that right is to be exercised. 
‘‘ The act,” observes Sir G. Turner, V. C., “ proceeds upon three grounds. 
First, it assumes and proceeds upon the existence of the paternal right. 
Secondly, it connects the paternal right with the marital duty, and imposes 
the marital duty as the condition of recognizing the paternal right. 
Thirdly, the act regards the interest of the child, for on no other grounds 
can I account for the distinction taken between the cases of children above 
and under seven years of age. These three grounds, then — the paternal 
right, the marital duty, and the interest of the child — are to be kept in 
mind in deciding any case under this statute.” Unless there has been a 
clear neglect by the father of his duty as a husband in some important 
particular affecting the interests of the child, the court will not deprive 
him of his right to the custody of it; nor will it interfere to give the wife 
access to the child if it bo proved that she is an habitual drunkard, or that 
intercourse between the mother and child would be likely to be preju- 
dicial to the interests of the child {y). Although the child is, at the time 
of the presentation of a petition by the mother, and continues to be, in the 
custckly of the mother, the Court of Chancery has, within the equity of 
the act, jurisdiction to interfere {z). 

Of the right of the mother to the emtody of her children on the death or 
transportation of the father, — On the death of the father, the surviving 
mother has an absolute right to the custody of her infant children (a), 
and if the father is convicted of felony, and sentenced to be transported, 
the courts of common law will grant a habeas corpus to bring up the infants, 
that they may be delivered to the mother {h). 

Of the obligation of parents to provide for their children, — By the common 
law, a father who gives no authority to another, and enters into no con- 
tract, is no more liable for goods supplied to his child, than a brother, or 
an uncle, or aonere stranger would be. “ In order to bind a father in point 
of law for a debt incurred by his son, you must prove tliat he has con- 
tracted to be bound, just in the same manner as you would prove such a 
contract against any other person” (c); but the stat. 48 Eliz. c. 2, s. 7, 
for the relief of the poor, provides that the father and grandfather, and 
mother and grandmother, and the children of every poor, old, blind, lame, 
and impotent person, or other poor person not able to work, being of 
sufficient ability, diall, at their own charges, relieve and maintain every 

(y) ffalUday in re, 17 Jur. 56 ; V. C. T. (6) Ex-parte Bailey^ 6 Dowl. P. C. sfl. 

(z) Tomlinson in re fd De Gex & Smale, (c) Ld. Abinger, Mortimore v. Wright, 

m- 6 M. & W. 487. 

(a) 2 & 9 Viet. c. 64, s. 1. 
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such poor person, according to an assessment to be made by justices of the 
peace at their general quarter sessions; and the stat. 4 & 5 Wm. 4, c. 76, 
s. 56, provides, that all parish relief given to the wife or to a child under 
the age of sixteen, not being blind, or deaf, or dumb, shall be considered 
as given to the husband or parent, as the case may bo, and may be treated 
(s. 58) as a loan to the latter, and may be recovered in the mode thereby 
appointed (s. 59). 

Proceedings before the Court for Divorce and Matrimonial Causes must be 
commenced by the filing of a petition in writing, setting forth the ground 
of complaint, accompanied by an affidavit made by the petitioner, verifying 
the facts stated in the petition of which the petitioner has personal 
cognizance; and when the petitioner is seeking a decree of nullity of 
marriage, or a decree of judicial separation, or a dissolution of marriage, 
or a decree in a suit of jactitation of marriage, the affidavit must state that 
no collusion or connivance exists between the petitioner and the other party 
to the alleged marriage. The x>^titioner must then issue and serve a 
citation upon the respondent, together with a copy of the petition, certified 
under the seal of the court, in accordance with the rules of practice and 
procedure of the court, and the respondent must file his answer, containing 
either a simple denial of the facts stated in the petition, or setting up 
special matters of defence verified by affidavit, and negativing collusion 
and connivance in certain specified cases (d). 

Petitions for the restitution of conjugal rights must be made by writing, 
setting forth the marriage, the withdrawal of the party proceeded against 
from cohabitation, without just cause or lawful excuse, and must pray that 
the defendant, whether husband or wife, may be compelled to return 
to cohabitation. Every such petition' must be accompanied by an 
affidavit made by the petitioner, verifying the facts stated in the 
petition (e). The defendant in answer may plead not guilty, or deny the 
marriage, or plead in bar the adultery or cruelty of the plaintiff. A 
suspension of the cohabitation must be clearly proved, in order to warrant 
the interference of the court (/). 

Petitions for the dissolution of marriage on the ground of adultery must 
state, as distinctly as the nature of the case permits, the facts on which 
the claim to have the marriage dissolved is founded. If thd petition is 
presented by the husband, he must make the alleged adulterer a co- 
respondent to the petition, unless he is excused from so doing on special 
grounds (^). If the petition is presented by a wife, it is discretionary 

(d) 20 & 21 Viet. c. 85, ss. 36-53, and (c)’ Rules and Orders for the Divorce 
the rules and orders for the regulation Court, Brandt’s Law of Divorce, 207-214. 
of Divorce and Matrimonial causes, 27 • (/) Shelford on Marriage and Divorce. 

Law, J., Court of Probate, d?c., Boles, pp. (g) Hooke v. Hooke ^ 27 Law, J., Prob. 

81-80: (k Matr. 01. 
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with the court to direct the person with whom the husbft&d is alleged to 
hare committed adultery to be made a respondent (A). 

Where the petition in a suit for a dissolution of marriage by reason 
of adultery, set forth the celebration of the marriage, and the subsequent 
commission of divers specified acts of adultery, and the respondent in her 
answer put in several pleas or allegations of mattera of defence, it was 
held that each plea must be taken by itself, and should per se be an 
answer to the matter to which it is pleaded ; and if it contains only an 
answer to part of the charge, it should *be pleaded to that part, as it is a 
very safe rule not to construe one plea by another (t). 

Petitions to the Divorce G&urt respecting the custody of children, — As, in 
the ecclesiastical courts, acts of cruelty to children, committed in the 
presence of the mother, have, in some instances, been held cruelty to her, 
such acts may be alleged in a petition to the Divorce Court, praying for 
a judicial separation on the ground of cruelty, and also for an order 
respecting the custody of the children of the marriage; but at the 
hearing the court will confine the inquiiy to the conduct of the husband 
and wife. In the majority of cases, enough will come out in the course of 
the inquiry to enable the court to give directions as to the custody of the 
children, and where this is not the case the court will require further 
evidence to be given before making any decree (A:). The court will not 
deal with a petition for custody of children under the statute 22 & 23 
Viet. c. 61, s. 4, until both parties are before it (J), 

Evideme on the hearing of petitions — Competency of the husband and wife 
to give evidence, — The Amendment of Evidence Act (14 & 15 Viet. c. 99), 
rendering parties to actions and suits competent and compellable to give 
evidence, does not apply to any action, suit, proceeding, or bill, in any 
court of common law, or in any ecclesiastical court, or in either house of 
parliament, instituted in consequence of adultery; and the Evidence 
Amendment Act, 1853 (16 & 17 Viet, c; 83, s. 1), rendering the 
husbands and wives of the parties to any action or suit competent and 
compellable to give evidence, does not (s. 2) render any husband com- 
petent or compellable to give evidence for or against his wife, or any wife 
competent or compellable to give evidence for or against her husband, in 
any proceeding instituted in consequence of adultery; but by 22 & 23 
Viet. c. 61, s. 6, it is enacted, that on any petition presented by a wife, 
praying that her marriage may be dissolved by reason of her husband 
having been guilty of adultery coupled with cruelty, or of adultery 

(A) 20 & 2] Viot. 0 . 85, ss. 27, 28. Prob. & Matr. 46. 

(t) TourU V. Towrle^ 27 Law, J., Prob. (Q Stacey y. Stacey^ 20 Law, J., Prob. 
A: Matr. 52. & Matr. 63. 

(A) Suyyate v. Suyyate, 28 Law, J., 
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coupled with desertion, the husband and wife respectively shall be com* 
petent and compellable to give evidence of or relating to such cruelty or 
desertion. 

JEJvufeTice — The co-respondent in a suit for dissolu- 

tion of niarriage is not a competent witness so long as he remains a party 
to the record ()»); but after the. close of the evidence on the part of the 
petitioner the court may direct the co-respondent to be dismissed from 
the suit, if it thinks there is not sufiScient evidence against him (n), and 
he may then be examined as a witness in the cause. 

ModA of taking evidence . — Witnesses in proceedings before the court, 
where their attendance can be had, are to be^swom and examined orally 
in open court ; but parties, except where otherwise provided by the 
statute, are at liberty to verify their respective cases, in whole or in part, 
by afiSdavit, but so that the deponent in every such affidavit shall, on the 
application of the opposite party, or by direction of the court, be subject 
to be cross-examined by, or on behalf of, the opposite party, orally in 
open court, and^s^fter such cross-examination re-examined by or on 
behalf of the party by whom the affidavit was filed. Tlie court may, if it 
thinks fit, order the attendance of the petitioner, and examine him, or 
permit him to be examined, or cross-examined, on oath, on the hearing 
of any petition; but no petitioner is bound to answer any question 
tending to show that he has been guilty of adultery. 

In all suits and proceedings other than proceedings to dissolve any 
marriage, the court is to proceed and give relief (s. 22), on principles and 
rules as nearly as may be conformable to the principles and rules on 
which the ecclesiastical courts have hitherto acted and givCn relief. It is 
the duty of the court, upon the hearing of any petition for the dissolution 
of marriage, to satisfy itself so far as it reasonably can, not only as to the 
facts alleged, but also whether or no the petitioner has been in any 
manner accessory to, or conniving at the adultery, or has condoned the 
same. It is its duty also to inquire into any counter-charge which may 
be made against the petitioner, and (s. 30) if not satisfied, to dismiss the 
petition. In a suit for a dissolution of marriage, where the co-respondent 
has appeared but has put in no answer, he will not at the hearing of the 
petition be allowed to take any part in the proceedings. The main 
object of the Divorce Act in requiring the adulterer to be joined as a co- 
respondent being to give him an opportunity to vindicate his^^character, 
the correct practice appears to be that the case of the wife, which is the 


(m) jRoMnton v. Robinson, 27 Law, J., Frob. & Matr. 91. 
(ft) 21 Ss 22 Viet, o: 108, s. 11. 
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principal one, should be gone into before that of the co-respondent, which 
is merely accessory to it (o). 

Appeal to the full court and the Houee of Lords. — Either party dis- 
satisfied with the decision of the Judge Ordinary may, within three 
months, appeal therefrom to the full court, whose decision is (s. 55) final. 
An aj^eal is also given (s. 56) to the House of Lords from the decision 
of the full court, on any petition for the dissolution of marriage. 

Trial of questions of fact before a jury. — By 20 & 21 Viet. c. 85, s. 28, 
it is enacted, that cither of the parties to a petition praying for the 
dissolution of marriage on the ground of adultery, may insist on having 
the contested matters of fact tried by a jury; and by s. 86 it is further 
enacted, that in all questions of fact arising in proceedings under the act 
it shall be lawful for, but, except as thereinbefore provided, not obligatory 
upon the court to direct the truth thereof to be determined before itself, 
or before any one or more of the judges of the court, by the verdict of a 
special or common jury. 

When the proceedings have raised the questions #fact necessary to 
be deteripined either party may, within fifteen days from the filing of the 
last proceeding, apply to the Judge Ordinary to direct the truth of any 
question of fact arising in the proceedings to be tried by a jury. If 
neither party claim that the cause shall be heard before a jury, the Judge 
Ordinary must determine whether the same shall be tried by a jury or 
before the court itself, and whether by oral evidence or upon affidavit. And 
whenever a cause is to be tried before a jury, the Judge Ordinary is to 
direct the questions at issue to be stated in the form of a record, to be 
settled by one %i the registrars (p). In a suit for a judicial separation 
the parties cannot,' as in a suit for a dissolution of marriage, demand, as 
a matter of right, that the issues of fact be tried by a jury; but the 
court has a discretionary power, under s. 86 of the Divorce Act, to grant 
or refuse the application for a jury. It will generally, however, on the 
application of either party, direct questions of fact to be tried by a 
jury (q). And in cases which have to be tried before the full court, 
in which there is likely to be any considerable controversy as to the facts, 
trial by jury will generally be directed (r). 

Upon the trial of any question of fact before a jury, the court or judge 
has (s. 88) the same power, jurisdiction, and authority as any judge of 
any of th^ superior courts sitting at nisi prius. A bill of exceptions 

(o) Cockbum, 0. J., Robinson v. Robin^ 27 Law, J., p. 82 ; K. 20-23. 

son, 27 Law, J., Prob. & Matr. 92. (o) Marchmont v. Marchmonl, 27 Law, 

(p) 20 & 21 Viet c. 83, s. 88, and the J., i^b. & Matr. 69. 

Matrimonial causes, rules,- and orders, (r; Ratcliffs v. RatcUJe, ib. 60. 
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may (s. 89) be tendered, and a geiieral or special verdict, subject to a 
special case, may be returned as in causes tried in the superior courts, 
and the matter of law heard and determined by the full courts, subject to 
such right of appeal as is given by the statute. 

Proceedings at the trial, — The evidence at the trial of questions of fact 
before a jury in divorce and matrimonial pauses, must be confined to the 
issues raised on the record as settled by the registrar. A respondent, 
therefore, cannot prove anything which he has not pleaded ; but he will 
generally have an opportunity of pleading material facts afforded to him 
at any stage of the proceedings, on such terms as seem equitable to the 
court (s). When by the record the marriage is not denied, and the 
respondent admits the withdrawal from cohabitation, but denies that it 
was without lawful cause, and goes on to specify the lawful cause: the 
respondent is entitled to begin (<). 

Evidence of condonation, — When the issues are to be tried by a jury, 
the question whether or not there has been condonation is a question of 
fact to be decided by the jury, and not a question of law. It is for the 
court to direct the* jury what will constitute a condonation, i^d fur the 
jury to determine whether, subject to that direction, the circumstances of 
the particular case amount to condonation (t^). 

Petitions for damages from adulterers, — By the Divorce and Matri- 
monial Causes’ Act, 20 & 21 Viet. c. 85, s. 59, the action for criminal 
conversation is abolished, but by s. 88 of the same statute it is enacted, 
that any husband may either in a petition for dissolution of marriage, or 
for judicial separation, or by petition only, claim damages from any person 
on the ground of his having committed adultery with the wife of such 
petitioner, and such claim is to be heard and tried on the same principles, 
in the same manner, and subject to the same or the like rules and 
regulations, as actions for criminal conversation were formerly tried and 
decided in courts of common law, and the damages to be recovered are in 
all cases to be ascertained by the verdict of a jury, although the 
respondents or either of them may not appear (a;). The petition must be 
addressed to the Court for Divorce and Matrimonial Causes, and must be 
served on the alleged adulterer and the wife, unless the court shall 
dispense with such service, or direct some other service to be substituted. 

Of the pkadUngs in claims for ^mages resulting from adultery, — The 
pleadings in claims for damages from any person on the ground of his 
having committed adultery with the wife of the claimant, resemble the 

(ji) JPlumer v. PVumert 29 Law, J., (u) Peacock v. Peacock^ 27 Law, J., 

Prob. & Matr. 68. Prob. & Matr. 71. 

(I). Cherry v. Cherry^ 2.8 Law, J., Frob. {x) 20 Sb 21 Viet. c. 85, s. 32. 

& Matr. 36. Bacon v. Bacon, 29 lb. 61. 
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pleadings formerly used in actions for criminal conyersation. The state- 
ment of the cause of action simply is, that the defendant debauched and 
carnally knew the plaintiff’s wife,” and the defendant either pleads ** not 
guilty,” or alleges that he did what was complained of by the plaintiff’s 
leave, and the plaintiff replies, taking issue upon the defendant’s plea. 
The plea of not guilty puts in i|pue only the fact of the commission of the 
wrongful act, so that the plaintiff under this plea cannot be put to the 
proof of the marriage (y). If, therefore^ the defendant wishes to show 
that no valid marriage was ever celebrated between the claimant and the 
person alleged to be his wife, he must traverse the allegation in the 
statement of the cause of action, that the woman alleged to have been 
debauched by the defendant was the wife of the plaintiff. 

JSvidence at the trial of a claxm for damages for adultery— Proof of the 
marriage , — In order to esiiablish a primA fame case for damages from a 
defendant who is charged with having committed adultery with the 
claimant’s wife, it is necessary to prove a legal marriage between the 
claimant and the woman alleged to be his wife. It is not enough to show 
that he a|^d his alleged wife intended to celebrate, and did in their belief 
celebrate, a lawful and formal marriage, and did afterwards cohabit as man 
and wife upon the faith of this honA fide belief, for the burthen is on him 
to prove a clear legal marriage, whereby the relation of husband and wife 
is really created; and the mere proof of a ceremony which the parties 
suppose to be sufficient to constitute that relation is not enough. It must 
be shown to be sufficient according to law for that purpose (^). 

Proof of marriage by certified extracts from parochial registers of mar- 
riages, — The statute 52 Geo. 2, c. 146, formerly provided (ss. 1-5) for the 
making and keeping by the rector, vicar, curate, or officiating minister of 
every parish or chapelry where marriages, &c., have been celebrated 
according to the rites of the Established Church, of a publick register of 
such marriages, and for the transmission (ss. 6, 7) of annual copies of such 
registers to the registrar of the ffiocese, and for the making and preserving 
(s. 12) of alphabeticar lists and indexes, to be open to publick search at 
all reasonable times, on payment of the usual fees. But this statute, so 
far as it relates to the registration of marriages, has been repealed by 
6 & 7 Wm. 4, c. 86, which provides (s. 2) a general register office in 
London for keeping a register of marriages, &c., and provincial registers 
(s. 9) in every union. Marriage-register books are to be furnished to the 
rector, vicar, or curate of «very church or chapel, and to the registering 
officers of the various bodies of Dissenters, in whose chapels marriages are 

(y) Kenrich v. fforder, 7 Ell. Ss Bl. 265 ; 18 Law, J., Exoh. 884. Morris v, 

682. ^ MiUer, 1 W. Bl. 682 ; 4 Burr. 2057. 

(z) CeUherwood V. OasUm, l3 M. & W. 
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celebrated (s. 30), who are required (s. 31) to register therein all mar- 
riages, and forward (s. 33) certified copies thereof to the superintendent 
registrars, who are to send them (s. 34) to the Begistrar-General, to be 
arranged for publick inspection. Bj s. 35 it is enacted, that every rector, 
vicar, or curate, and every registrar, registering officer, and secretary, who 
shall have the keeping for the time Wng of any register-book of mar- 
riages, &c., shall at all reasonable times allow searches to be made of 
any register-book in his keeping, and shall give a certified copy, under his 
hand, of any entry or entries in the same, on payment of certain specified 
fees. Provision is also made for searches at the superintendent registrar's 
office (s. 36), and the General Register Office (s. 39), and for the issue of 
certified copies under the hand of the superintendent registrar (s. 36), and 
under the seal of the Registrar-General. And all certified copies of 
entries, purporting to be sealed or stamped with the seal of the General 
Register Office, are to be received as evidence, without any further or other 
proof of such entry; and no certified copy purporting to be given in the 
said office, which is not sealed dr stamped as aforesaid, is to be of any force 
or effect. 

Proof of marriage through the medium of examined copies and certified 
extraets from non~parochial registers. — The Marriage Act, 6 & 7 Wm. 4, 
c. 85, also provides (s. 4) for notices of intended marriages to be given to 
the Superintendent Registrar of Marriages, who is (s. 5) to file such 
notices, and to furnish therefrom to the Registrar-General a book, to be 
called the Marriage-Notice Book,” which is to be open at all reasonable 
times to persons desirous of inspecting it. Provision is made for the 
appointment of registrars of marriages, for registering (s. 18) places of 
worship for the solemnization of marriages in the presence (s. 20) of the 
registrar; for the registration (s. 23) of such marriages; for the making 
and delivering (s. 24) of certified copies of the Entries of marriage in the 
register to the superintendent registrar, to be kept by him with the 
records of his office. And by the statute 3 & 4 yict.'c. 92, and 21 d^22 
Viet. c. 25, ss. 1 and 2, provision is made for the verification and deposit 
in the custody of the Registrar-General of various non-parochial registers 
of marriages, dsc., for the framing of lists of all such records and registers ; 
for the making of searches, and the grant (3 & 4 Viet. c. 92, s. 5) of 
certified extracts: also (s. 6) for the production in courts of justice of such 
original registers and records ; for the issue (s. 9) of certified extracts 
therefrom, sealed with the seal of the General Register Office; for the 
admission of such certified extraets on the trial of causes, but not on 
criminal trials (s. 11), after notice given to the opposite party in sufficient 
time before the trial to enable him to inspect the original rej^ster or 
record; also (s* 12) for the use of the original register or record in 
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evidence after notice. In criminal cases, the original register or record 
is required (s. 18) to be produced, and notice given of the intention to 
use it. 

Marriages of British subjects solemnized abroad, may be proved 
through the medium of certified copies of the consular registers, which 
are transmitted annually to the Registrar-Qeneral (a). 

Proof of the marriage having been celebrated in a registered place of wor- 
ship, — By 19 & 20 Yict.c. 119, s. 24, the Registrar-Oeneral is required to 
give to any one demanding the same a certified copy of the returns made 
to him, or an extract therefrom, with respect to any place of meeting for 
religious worship contained therein. 

Incompetency of the husband and wife to prove the marriage, — The 
statutes enabling husbands and wives to give evidence against each other 
in certain cases do not render tliem competent witnesses to prove the mar- 
riage in claims for damages from adulterers {b). 

Marriages, therefore, may be proved by a copy or extract from the 
register, purporting to be signed and certified as a tnic copy or extract by 
the parish-officer, whether incumbent, rector, vicar, or curate, who has the 
custody of such register (c). And the identity of the claimant and his 
wife with the parties named in the register, as having been married at the 
time and place therein mentioned, may be proved by any person who was 
present at the ceremony, or by any evidence sufficient to satisfy a jury of 
their identity {d). 

The fact of the marriage may also be proved by the testimony of an 
eye-wutness of the ceremony, without the production of any examined or 
certified extract from the register. Where a witness deposed that he was 
present in a Wesleyan chapel, and that a form of marriage was there 
celebrated between A and B, in the presence of the registrar of marriages, 
and spoke to all the cirdtimstances attending the ceremony, the entry in 
the registrar's book, a copy of w^hich was produced at the trial, it was 
held that this was primd faoie evidence of the due solemnization of a mar- 
riage between the parties in a duly registered chapel, in which marriages 
might be legally solemnized (e), 

JSviderwe on the part of the defendant, — It is no answer to a claim by a 
husband for damages from a person who is alleged to have committed 
adultery with his wife, to show that he has made a similar claim against 

(a) 12 & 13 Viet. c. 68, as. 11, 12, 18. (c) Re UalVe eetate, 22 Law, J,. Ch. 

As to the admissibility of a certificate of 177 ; 14 ^ 10 Viet. c. 99, s. 14. 
a foreign marriage, Abbott v. Godoy, 29 (d) Sirt v. Barlow, 1 Dong. 174. 

Law, J., Brob. & Matr. 07. (e) Reg, y, Mainwaring, 26 Law, J., 

{b) Ante, pp. 686, 687. Taylor on M. C. 11. 

Evidence, pp. 1091-1090. . . 
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another man, and recovered damages from him (/); but the fact may be 
given in evidence in redaction of damages: for where the plaintiff’s wife 
had not been criminally connected with the defendant alone. Lord Ellen« 
borough directed the jury to award damages proportioned to so much of 
the plaintiff’s loss of comfort, &c., as they might suppose to have been 
occasioned by the defendant’s misconduct, and not to give damages for the 
whole of the injury that the plaintiff had sustained (g). If the claimant 
has connived at the adulterous intercourse (A), or if he has sufiered or 
encouraged his wife to live in a state of prostitution, he cannot come into 
a court of justice to ask for damages. “ His having suffered such con- 
nexion with other men, is equally a bar to the action as if he bad per- 
mitted the defendant to be connected with her” (t). 

The infidelity of the husband himself constitutes no bar to the claim 
for damages from the adulterer, but it may be given in evidence in miti- 
gation of damages (k). 

Of the damages recoverable in cases of adultery . — The injury suffered by 
the husband from the seduction Of his wife depends upon the circum- 
stances and situation in life of the husband at the time of the seduction, 
upon the mode in which he fulfilled his marital duties, the terms upon 
which the husband and wife were living together, and upon the general 
character of the wife at the time she was led astray. These are circum- 
stances for the proper and sole cognizance of the jury, and the court will 
not interfere with their estimate of damages unless it is manifestly and 
palpably outrageous (/). It was formerly considered that a husband who 
had voluntarily relinquished the society of his wife, and separated himself 
from her, had no claim for damages against a person who had subse- 
quently seduced her, the loss of the comfort and society of the wife being 
considered to be the gist of the action {m ) ; but it is now held that the 
separation is no bar to the husband^s claim for damages (w): it is a fact, 
however, to be taken into consideration by a jury in estimating the 
amount of them. 

It may be shown, in reduction of damages, that the husband deserted 
or neglected his wife, or threw her in the way of temptation, or treated 
her with coldness, and as a person whom he did not esteem or regard ; 
also that the marriage was kept secret, and that the wife was allowed to 
live with her mother, and pass as a single woman, and that she was not 
known by the defendant to be married at the ^time of the commission of 


(/) Oregson y. M*Taggaii, I Cainpb. 
415 . 

(g) Oregson y. TheaKer^ ib. n. 

(A) Cibber y. Stoper^ cited 4 T. B. 
855. 

(i) Per Lord Kenyon, Hodges y. Wind- 


hamy Peake, 54. 

(A) Bromley v. Wallace^ 4 Esp. 287. 

(«) Wil/ord V. Berkeley, I Burr. 009, 
Duherley y. Gunning, 4 T. B. 057, 

(in) Weedon y. THmbreU, 5 T. B. 857, 
(«) Chambers v. Caulfield, 0 East. 250. 
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the adultery (o). Proof of adulterous intercourse between the wife and 
other men prior to the commission of the adultery with the defendant, 
may be given in evidence in reduction of damages, for the purpose of show- 
ing that the claimant has lost a wife who was worth nothing (p). Letters 
also written by the claimant’s wife before the commission of the adulteiy, 
soliciting the defendant’s addresses, and enticing him into the adulterous 
connexion, are admissible in evidence in mitigation of damages, but not 
proofs of misconduct subsequent to the cononission of the adultery (9). 

When the husband and wife are separated from each other the wife’s 
letters to her husband are admissible in evidence for the purpose of show- 
ing the state of her affections at the time of the writing of the letters ; 
but to remove all grounds for any suspicion of collusion between the hus- 
band and wife, it should be proved that the letters were written at the 
time they bear date, and before there was any knowledge or suspicion of 
the adulterous intercourse (r). Such letters are not to be rejected merely 
because they contain statements of specific facts calculated to influence 
the minds of the jury, and which are not strictly evidence. But the jury 
must be cautioned not to allow themselves to be influenced by the particular 
facts* alluded to (s). 

Evidence of the defendants circumetancea or property has been held to be 
inadmissible for the purpose of enhancing the damages, it being consi- 
dered that the jury ought to give compensation for the injury sustained 
without reference to the wealth of the defendant (f). But evidence of the 
humble condition in life, and of the poverty of the defendant, has been 
received in mitigation of damages, and for the purpose of showing that 
the allurements and temptations to the commission of the adultery did 
not emanate from the defendant. 

Effect of the death of the wife pending the proceedUnge for damages, — If it 
appears that the wife has died during the pendency of the proceedings, the 
jury should give damages for the shock which has been given to the feel- 
ings of the husband, and for the loss of the society of the wife down to 
the time of her death, though it appeiar that the husband was wholly un- 
aware of his own dishonour until the disclosure was made to him by his 
wife on her death-bed (ti). 

Applicatumof the damages recovered— Payment After verdict, 

the Oourt for Divorce and Matrimonial Causes is to direct in what manner 

(p) Calcrqft v. Bari Harhoraugh^ 4 0. & Esp. 38. 

P. 501. {9) WiUU Y. Bernard, 1 M. & Sc. 584 ; 

(p) Alderson, J., Winter v. Jlenn, 4 8 Bing. 376. 

€. Sc P. 498. (I) Alderson, B., James v. Biddington, 

(q) Blsam v. Faucett, 2 Esp. 509. 6 0. 4; P. 590. 

(r) Trelawneg v. Coleman, 1 B. & Aid. («) Wilton v. Webster, 7 C. & P. 198.^ 
•90 } 2 Stark. 191. Edwards v. Crock, 4 
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the damages are to be applied, and is empowered to settle the whole, or 
any part thereof, for the l^nefit of the children (if any) of the marriage, 
or as a proyision for the maintenance of the wife. And whenever, in any 
petition presented by a husband, the alleged adulterer shall have been 
made a co-respondent, and the adultery shall have been established, the 
court may order the adulterer to pay the whole or any part of the costs of 
the proceeding (x). 


SECTION II. 

OF SEDUCTION. 

Of the harbouring of married women and inducing them to live apart from 
their husbands, — Every person who receives a married woman into his 
house, and suffers her to continue there after he has received notice from 
the husband not to harbour her, is liable to an action for damages, unless 
the husband has, by his cruelty or misconduct, forfeited .his marital rights, 
or has turned his wife out of doors, or has, by some insult or ill-treatment, 
compelled her to leave him. Where a married woman came to the 
defendant’s house and represented herself to have been very ill-used by her 
husband, who, she said, had turned her out of doors, and upon this 
representation the defendant received her into his house, and suffered her 
to continue there after he had received notice from the husband not to 
harbour her. Lord Kenyon held^ that an action could not be maintained 
against him, as he appeared to have acted solely from principles of 
humanity (^), and that, if a husband ill-treats his wife, so that she is 
forced to leave his house through fear of bodily injury, any person may 
safely, nay honourably, receive her and protect her (z). Where the plain- 
tiff’s declaration of his cause of action alleged that his wife departed from 
him and continued absent without his consent, and during that time 
considerable property was devised to her separate use, and thereupon she 
was desirous of returning to the plaintiff and cohabiting with him, but 
that the defendant persuaded and procured her to continue absent until the 
time of her death, whereby the plaintiff lost the comfort and society of his 
wife and the advantage which he ought to have had from her property, it 

(«) 20 At 21 Viet. c. 85, ss. 88, 84. (y) Philp v. Squire, Peake, 116. 

* (*) Berthon v, Cartwright, 2 Esp, 480. 
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was held that the declaration disclosed a good cause of action, and that 
every moment a wife continues absent from her husband without his con-- 
sent it is a new tort, and every one who persuades her to do so does a new 
injury, and cannot but^now it to be so (a). 

Of the seduction and loss of aefvice of servants, — Every person who 
knowingly and designedly interrupts the relation subsisting between mas- 
ter and servant by procuring the servant to depart from the master's 
service, or by harbouring him and keeping him as servant, after he has 
quitted his place, and during the stipulated period of service, whereby the 
master is injured, commits a wrongful act, for which he is responsible Jn 
damages (b). And if a servant or apprentice quits his master or employer 
without just cause, before his term of service expires, and another retains 
and employs him against the will of the master, and with notice of his 
having deserted the service of the latter, an action for damages is main- 
tainable against him, as the very act of giving the servant employment is 
affording him the means of keeping out of his former service (c). 

A taskworkman, who contracts with another by the job or piece, is the 
servant of that other until the work is finished, and no other person can, 
whilst such work is going on and is unfinished, lawfully employ the 
servant, if, by so doing, he causes him to leave his work unfinished, and 
has knowledge of the fact. Thus, where a journeyman shoemaker, living 
and working in his house, was employed by a shoe- manufacturer to make 
a certain number of shoes at so much per pair, to be completed by a given 
time, and the defendant took the man into his service, and thereby caused 
him to leave a number of shoes unfinished, and neglected to discharge him 
after having received notice from the plaintiff of the subsisting engage- 
ment between such workman and . himself, he was held responsible in 
damages to the plaintiff for the injury If the defendant has derived 
any benefit from the services of the servant or apprentice, the master is 
entitled to recover the value of it (e). 

The master may maintain an action for compensation- for the loss of 
the services of his servant through the tortious act of another, whether 
the servant be a child or not, provided it appear that the child was capable 
of rendering, and did render, some service, however trifling ; but if no 
service was, or could be, performed by the child, an action is not main- 
tainable. 

Of injuries to parents in being deprived of the attentions and sei'vices of their 

(а) 0'tn«morev.(?rtfen6ttiiA,Willes,58O. Ifa7HiUon y, Vere, I L&v, 299 ; 2 Saund. 
Here the plaintiff recovered a verdict for 109. 

3000L (d) Hart v. Aldridge, Cowp. 54. Bnc. 

(б) LvmUy v. Gye, 2 Ell. & Bl. 234. Abr. Master and Servant, (O). 

(c> Blake v. Layton, 0 T. B. 221. (c) Fosler v. 3 M. & S. 201 . 

Fawcet v. Beavret, 2 Lev. 68 ; Leon. 240. 
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children throvgh the tcrdous act of another . — A parent has no remedy for an 
injury done to his child by the wrongful act of another, unless the chi^d is 
old enough to be capable of rendering him some act of service, and can be 
treated in law as his servant. Thus, where the plaintiff brought an action 
against the defendant for carelessly driving over and injuring the plaintiff’s 
child, whereby the plaintiff was deprived of the service of the child, and 
was obliged to expend a large sum of money in doctors and nurses, and it 
appeared that the child was only two years and a half old, and incapable 
of performing any act of service, it was held that the action was not 
maintainable (/). If the father of a child incurs necessary expense in 
curing his child from an injury wrongfully inflicted by the defendant, he 
cannot recover those expenses upon a declaration describing, as the cause 
of action, the obligation of the father to incur that expense. 

Of injuries to •parents from the seduction of their daughters , — The law 
gives no remedy to the parent for the mere seduction of his daughter, 
however wrongfully it may have been accomplished. Incontinence on the 
part of a young woman cannot be made the foundation of an action against 
the person who has tempted her and deprived her of her chastity (jg) ; but 
if she is living with her parent at the time of the seduction, and the 
, seduction is followed by pregnancy and illness, whereby the parent is de- 
prived of the filial services theretofore rendered to him, an action is main- 
tainable against the seducer. 

Of loss of service f'om the seduction of daughters and servants, — The 
foundation, therefore, of the action by a father to recover damages against 
a wrongdoer for the seduction of his daughter has been uniformly placed, 
from the earliest time hitherto, not upon the seduction itself, which is the 
wrongful act of the defendant, but upon the loss of the service of the 
daughter, in which service he is supposed to have a legal right or interest. 
It has, consequently, always been held, that the loss of service must be 
alleged in the declaration of the cause of action, and be proved at the trial, 
or the plaintiff must fail. It is not enough for the father to show that 
his daughter was a poor person maintaining herself by her labour, that 
the defendant seduced her and got her with child, and that she became 
unable to maintain herself, and that the father was forced to maintain 
her at his own expense, and to pay for doctors and nurses to attend upon 
her, &c. (A); or that the father had apprenticed her to the defendant, and 
paid him a large sum of money to instruct her in a trade, but that the 
defendant seduced her add got her with child, and rendered her unable to 


(/) GrinneU v. WelU, 7 M. d; Gr. «315; 0 East 47 n. 

1041 ; 8 Sc. N. R. 741. (A) QHnneUy. JTeUi, 7 M. Or. 1041 ; 

(g) Saterthwaite v. Duerst, 4 Doug. 8 So. N. B. 741 ; 14 Law, J., C. P. 19. 
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learn the trade (t). However slight the act of service may be, it must be 
a re|l genuine service, such as the parent may command. The making 
tea, or doing any household work at the command of the parent, is, how- 
ever, quite sufficient to constitute the relationship of master and servant 
when the girl is residing with her father and mother (^). 

Effect of the absence of the daughter from the parent's roof at the time of 
the seduction. ^ Ab the loss of service is the foundation of the action, it 
follows that the relation of master and servant must subsist between the 
plaintiff and the person seduced at the time of the seduction, for otherwise 
the defendant’s act does not infringe upon the plaintiff’s rights, or deprive 
him of anything then belonging to him. If, therefore, the daughter, at 
the time she was seduced, was at the head of an establishment of her own, 
and her father was living with her as a visitor in her own house, she can- 
not be trejited as being in the subordinate position of a servant, and the 
father cannot maintain an action for loss of service (/). If the daughter, at 
the time she was seduced, did not reside with the father, but was living away 
from home in the service of another person : the father has no ground of 
action for the seduction (m), unless the person with whom she is living 
inveigled her away from home into a pretended service, for the very purpose 
of seducing her (post, p. 699), although it be alleged in the declaration, 
and proved at the trial, that the absence was only temporary, and that she 
intended to return and live with her father after the term bf service had 
expired (n). But if she is away only on a temporary visit, and still forms 
part of her father’s family, and makes herself serviceable to him when she 
is at home, such temporary absence constitutes no impediment to an action 
by the father for damages (o). Whenever the girl is away in actual 
service, the mere fact of her mistress being in the habit, from time to time, 
of allowing her to go home and assist her widowed mother in needlework, 
has been held to be insufficient to enable the mother to maintain an action 
for damages (p). If the relation of master and servant is contracted after 
the seduction, the loss of service cannot then be made the foundation of an 
action. The state of the case then, is, that the master has taken into 
his service a servant whose services are less valuable to him by reason 
of antecedent occurrences, and there is no consequential injury of which he 
has any right to complain as against the seducer ( 9 ). 

(i) JTarrii v. 2 M. & W. 030. (n) Blaymire v. Haleys 6 M. W. 55, 

(*) Tkampion v. 20 Law, J., Harris v. BafUr, 2 ib. 539. 

Exch. 1. (0) Griffiths v. Teetgen^ 15 C. B. 3-14. 

il) ManUy y. Field, 20 Law, J., C. P. \p) Thompson v. Ross, 20 Law, J., 
70. Exch. 1 ; 8 W. R. Ex. 44 ; 35 Law, T. 11., 

{m) Dean v. Peel, 5 East. 47. Grinnel Ex. 43. 
v. WelU, 7 M. & Gr. 1042 ; 8 Sc. N. R. (9) Davies v. mUiarns, 10 Q. B. 728; 
74j. 16 Law, J., Q. B. 369. 
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Of the decoying of daughters away from the service of their parents^ under 
cover of a pretended hiring as a servant^ and then seducing If a person 

hires a girl as a servant, and withdraws her from her father's service for 
the very purpose of getting possession of her person and seducing her, 
this fraudulently-concocted service does not put an end to the relation of 
master and servant previously subsisting between the daughter and her 
father, and does not throw any impediment in the way of an action by the 
latter for the seduction. Thus, where the plaintiff’s daughter, who was 
residing with the plaintiff, and rendering him service in domestic matters, 
advertised for a situation as lady's-maid, and the defendant, seeing the 
advertisement, proposed to engage her in that capacity for his sister,, but 
afterwards hired her at weekly wages to take care of an empty house, 
where he seduced* her and got her with child, it was held by Abbott, C. J., 
to be a question for the jury whether the daughter was withdrawn from 
her father’s house by the defendant under a ho^vA fide contract for her 
services, or the whole matter was a mere pretence and contrivance on the 
part of the defendant to get possession of her person. “ If she was the 
servant of the defendant,” observes his lordship, “ the action certainly 
cannot be maintained ; but had she ceased to be the servant of her 
father, the plaintiff? If the jury be of opinion that the defendant 
practised a fraud and contrivance to procure her to leave her father’s 
house, without any real intention to hire her as a servant, I am of 
opinion that the action is maintainable.” And afterwards, in summing 
up to the jury, his lordship said, During the time that she was in her 
father’s house she was his servant ; was there an end put to that service ? 
It is alleged by the defendant that there was, because he himself hired 
her for the purpose of keeping his own house at the rate of Is. per 
week : but if he did not in reality hire her with that intention, but with 
the wicked view of seducing her, then I am of opinion that the relation 
of master and servant was never contracted between them” (r). 

Seduction ofmarri^ daughters and servants. — Where a married woman 
separated from her husband, returned to her father’s house and lived with 
him, performing various acts of service, it was contended that a married 
woman was not capable of making any contract of service ; but the court 
held that as against a wrongdoer, it was sufficient to prove that the 
relationship of master and servant de facte existed at the time of the 
seduction, and that, in the absence of any interference on the part of the 
husband, it was not competent to the defendant to set up his right to the 
services of his wife as an answer to the action (s). 

Effect of proof that the defendant^ though he seduced the girl, was not the 


(r) Speight y. OUviera, 2 Stark. 40.6. 


(«) Harper v. Luff kin, 7 B. & C. 387, 
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father of the child of which she woe delivered. — If the defendant, though he 
seduced the girl, was not the father .of the child of which she was subse- 
quently delivered, and did not consequently cause the pregnancy and 
illness, and the consequent loss of service, there is no cause of action 
against him (<). 

Effect of the seduction und loss of service having been occasioned ly the 
pUzintiff'^s own misconduct and neglect of his parental duties, — It is expected 
of every parent that he should be jealous of, and watchful over, the honour 
of his daughter, and protect her, as far* as possible, from the advances 
and solicitations of notorious libertines. If, therefore, he introduces her 

to profligate acquaintances, encourages improper intimacies, and invites 
the injury of which he complains, he has no ground of action for damages. 
Where the defendant proposed to marry the daughter of the plaintiff, 
and was received and entertained as her suitor at the plaintiff’s house, 
and the plaintiff then ascertained that the defendant was a married man 
and a great libertine, notwithstanding which he allowed him to continue 
his addresses to the daughter, on the strength of certain assurances which 
he gave to the effect that his wife was afflicted with a mortal disease, 
and could not live long, and then he would marry the daughter, and the 
defendant ultimately seduced her, it was held, that as the plaintiff had by 
his own misconduct contributed to the injury of which he complained, he 
had no ground of action for redress (u). 

Of the parties entitled to maintain an action for seduction , — To entitle a 
party to maintain an action for the seduction of a girl, it .must be proved, 
as we have seen, that the relationship of master, and servant existed 
between the plaintiff and the party seduced at the time of the seduction. 
The action may be brought by any person with whom the seduced girl 
was residing at the time she was seduced, either in the character of a 
daughter and servant, or as a ward and servant, or as a servant only. 
Thus, in the case of an orphan living with a relation, or a friend or 
benefactor, and rendering such domestic attendance and obedience as is 
usually rendered by a daughter to her father, the relation or benefactor is 
the proper party to sue for the wrong done {x). Standing hco parentis^ 
he is permitted to recover damages ultra the mere loss of service, as when 
the action is brought by the actual parent (y). 

Of the pleadings in actions for seduction, — If a declaration by a parent 
for the seduction of his daughter contains no allegation of the loss of the 
service of the daughter, it is bad in arrest of judgpnent. The loss of 
service must be alleged in the declaration, and must be proved at the 

(<) Eager v. Orimwood, I Ezch. 01 ; 16 (:r) Holl’s Bep. 453 note. 

Law, J., Ezch. 286. (y) Irwin y. Dearman^ 11 East. 24. 

(«) Reddie v. Scoolt, Peake, 316. Edmonson v. MacheU, 2 T. B. 4. 
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trial, or the plaintiff must fail” (a). The defendant either pleads not 
guilty,” or that he did what is complained of by the plaintiff’s leave, 
and the plaintiff replies, taking issue upon the plea (a). The plea of 
not guilty puts in issue both the fact of the seduction and the fact that 
the person seduced was the servant of the plaintiff (b). Under this plea 
the defendant may show that the seduced girl was in the service of a 
third person, and was not at the time of the seduction residing with the 
plaintiff; also that the defendant, though he had carnal knowledge of 
the seduced woman, was not the father of the child of which she was 
delivered, and, consequently, tbat the confinement and illness, and loss of 
service and expense, were not occasioned by the act of the defendant (c) ; 
also that the illness and consequent loss of service were not occasioned by 
the act of seduction, but by the defendant's leaving and abandoning the 
girl after he had seduced her (d) ; also that the seduced woman entered 
the service of her master in a state of pregnancy (e), or that the plaintiff 
was a party to his own dishonour, and by his own imprudence and mis- 
conduct has contributed to the injury of which he complains (/). 

Evidence at the trial in actions for seduction — Proof of the relationship of 
master and servant — As the loss of service is the foundation of the action 
for seduction, it is necessary to establish the relationship of master and 
servant between the plaintiff and the seduced girl, as well as to prove the 
fact of the seduction itself, in order to make out a case for damages. The 
relationship of master and servant must be shown to have subsisted at the 
time of the seduction, for, if it appears that the relationship was con- 
tracted afterwards, there is no consequential injury, and no ground of 
action {g). Very slight evidence of actual service, such as milking cows, 
making tea, nursing children, will suffice to prove the fact of actual ser- 
vice (Ji), And where a daughter is shown to have been living vdth her 
father at the time of the seduction, forming part of his family, and liable 
to his control and command, service will be presumed, and proof of acts 
of actual service will be unnecessary (t). It is not necessary to produce 
the seduced daughter as a witness at the trial, if the seduction can be 
proved aliunde, though the withholding of her testimony may afford a 
strong topic of observation to the jury {k). 


(z) Tindal, 0. J., GrinneU v. WeUs^ 7 
M. &Gr. 1040. 

(a) 10 & 16 Viet. c. 76, Sched. B., 38, 
30. 

(0) Holloway v. Abet 7 C. & T, 528. 
Torrence v. Oibbine, 5 Q. B. 207. 

(r) Eager v. Qrimwood, 1 Exch. 61; 
16 Law, J., Exch. 236. 

(d) Boyle v. Brandon^ 13 M. is W. 
738 ; 14 Law, J., Exch. 344. 


(e) Davies v. WilUams, 10 Q. B. 728. 
If) Eeddie v. ScooU^ Peake, 316. 

(g) Davies v. WiJUamSt 10 Q. B. 720. 
(A) Bailer, J., Bennett v. AUcotty 2 
T. R. 168 ; ante, p. 608. 

(i) Maunder v. Venn, M. & M. 323. 
Jones V. Brown, 1 Esp. 217. Fores v. 
WUson, Peake, 77. Coleridge, J., Tor- 
rence y. GibbinSy 5 Q. B. 300. . 

(A) Farmer v. Joseph, Holt, 452. 
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Of the dqmagee recoverMe in actions for seduethn. — In estimating the 
damages to be given to a father who snes for compensation for the loss of 
service of his daughter from sednction, the jury are not confined to the 
ccmsideration of the mere loss of service, but may give damages for the 
distress and anxiety of mind which the parent has sustained in being de- 
prived of the society and comfort of his child, and by the dishonour which 
he receives; although it is difficult,*’ observes Lord Ellenborough, to 
conceive upon what legal principles the damages can be extended ultra 
the injury arising from the loss of service” (/). The jury also mu&t take 
into consideration the situation in life and circumstances of the parties, 
and say what they think, under all the circumstances of the case, is a rea- 
sonable compensation to be given to the injured parent (m). “ In point 

of fcam,” observes Lord Eldon, the action only purports to give a recom- 
pense for loss of service ; but we cannot shut our eyes to the fact, that 
it is an action brought by a parent for an injury to her child, and the jury 
may take into their consideration all that she can feel from the nature of 
the loss. They may look upon her as a parent losing the comfort as w^ell 
as the service of her daughter, in whose virtue she can feel consolation ; 
and as the parent of other children whose morals may be corrupted by her 
example ” («)• 

Evidence in aggravation of damages — Proof that the defendant made his 
advances to the davghter under the guise of matrimony, — Evidence is inad- 
missible to show that the defendant accomplished the seduction thsough 
the m^ium of a promise of marriage, for the purpose of enhancing the 
damages, as the breach of promise constitutes a distinct cause of action, in 
respect of which damages are recoverable by the daughter. “ But you 
may ask,” observes Lord Ellenborough, whether the defendant paid his 
addresses to her in an honourable way” (o). “ The jury do right,” observes 
Wilmot, G. J., in a case where it was proved that the seducer had made 
his advances under the guise of matrimonjf, in giving liberal damages ; and 
if the party seduced brings another action against the defendant for the 
breach of promise of marriage, so much the better. If much greater 
damages had been given, we should not have been dissatisfied therewith, 
the plaintiff having received this insult in his own house, where he had 
civilly received the defendant, and permitted him to pay his addresses to 
to his daughter ” {p), 

. If, in the course of the trial, a promise of marriage is inadvertently 
proved, the jury must be told to exclude the injury resulting to the 

(i) Irwin V. Dearman^ 11 East. 23. (o) Dodd v. Morris, 8 Gampb. 620. 

(m) Andrews v. Askey, 8 0. P. 0. EUiott v. Nicklin, 6 Pr. 641. 

Southernwood v. Ramsden^ cited ib. 9. (p) TuUidge v. Wade, 8 Wils. 18. 

(n) Bedford v. WKowl, 8 Esp. 120. 
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Beduced girl from the breach of promise^of marriage from their considera- 
tion, and leaye it quite out of the question in determining the amouni; of 
the damages to be recoyered by the fathw and master for the loss of 
service (q). 

Evidence in mitigatim of damages.— The loss that the father sustains by 
the seduction of his daughter depends, to a very great extent, upon the 
value of her previous character. Primd faciej it is to be presumed that she 
was a moral and virtuous girl at the time of her seduction, and contri- 
buted to the domestic happiness of her parents, but it is competent to the 
defendant to show that this was not the case, in order to diminish the loss 
and reduce the damages; and if evidence is given to impeach the character 
of the girl, it may be met and rebutted by evidence on the part of the 
plaintiff of her previous good character. The defendant may call witnesses 
to prove particular acts of sexual intercourse between the plaintiff's 
daughter and those witnesses prior to the period of the seduction, either 
for the purpose of reducing the damages (r) or for the purpose of showing 
that the defendant is not the father of the child, and, therefore, that his 
sexual inter^urse with the daughter did not occasion the loss of service 
of which the plaintiff complains (s). It may be shown that the seduced 
girl, prior to the seduction, was in the habit of keeping loose company or 
of giving utterance to loose language and immodest remarks ; but before 
witnesses can bo called to prove the nature of the language or of the 
remarks, she must bo pointedly and expressly asked in her cross-examina- 
tion, whether she ever used the particular language or the precise remarks 
intended to be given in evidence against her (<). 

Where the whole of the cross-examination in an action for seduction 
went to show that the party seduced had conducted herself immodestly and 
kept improper company, witnesses were allowed to be called to prove 
her general good character and modest deportment, and the general re- 
spectability of the family (u). But where the daughter was cross- 
examined to show that she had submitted herself to the defendant's 
embraces under circumstances of extreme indelicacy, and had been guilty 
of great levity of conduct. Lord Ellenborough refused to allow witnesses to 
be called to the general character of the daughter, saying she had had 
ample opportunity of setting her conduct right in the course of her re- 
examination (x). And where evidence was given on the part of the 
defendant to prove that the girl, previous to her acquaintance with him, 
had had a child by another man. Lord Ellenborough. restricted the 

(g) TuUidtte v. Wade, 3 Wife. 18. (0 Carpenter v. WaU, 11 Ad. & E. 808. 

(r) Verry v. Watkins, 7 C. & P. 808. (u) Bate v. ffiU. 1 C. <fc P. 100. 

(s) Eager v. Qrimwaod, 1 Eich. 81 ; (a;) Dodd v. Norris, 3 Campb. 518. 

16 Law, J., Exch. 230. 
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evidence tendered by the plaintiff in reply thereto to disproving the 
specific breach of chastity alleged by the defendant, and would not allow 
him to give general evidence of his daughter’s good character for chastity 
and respectability (y). 

Damages recoverable in actions for inducing or pereiutding wives, servants, 
or workmen, to abandon their duties or neglect the fulfilment of a contract,— 
If a servant or contractor is induced not to perform the work or contract 
which he has undertaken to perform, through the malicious persuasion of 
the defendant, damages far beyond the value of the subject-matter of the 
contract may be recoverable from the wrongdoer (a). The measure of 
damages is not to be confined to the loss of the services of the servants 
who were actually enticed away, but the jury are justified in giving ample 
compensation for all the damage resulting from the wrongful act (a). 
Wliere the plaintiff alleged that his wife, having left him and lived apart 
from him, during which time a considerable fortune was left to her 
separate use, and she, being willing to return to the plaintiff, the defendant 
unlawfully persuaded her to continue to live away from the plaintiff, 
whereby he lost the assistance of his wife in his domestic jj^airs and the 
advantage of her fortune, dOOO/. damages were recovered for the wrong 
done (&). 

(y) Bamjield v. Masney, 1 Campb. 460. (a) Ovnter v. Astor, 4 Moore, 15. 

(z) Crompton, J., Lumley v. Oye, 2 (b) Winsmore v. Oreenbank, Willes, 

£11. & Bl. 230; 22 Law, J.. Q. B. 463. 580. 
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CHAPTER XIX. 

OF ACTIONS EX DELICTO GENERALLY — PARTIES THERETO — 
NON^JOINDER AND MIS-JOINDER OF PARTIES. 


Section i. — Parties to he made plaintiffs 
in actions ex delicto. — Parties to be 
made plaintiffa in actions of tort 
founded on contract — Remedies of 
tenants-in-common and joint-tenants 
against each other — Rights of the 
survivor — Trustee and cestui que 
trust— Publick boards, corporations, 
and jomt-stock companies — Principal 
and agent, piaster and servant — Hus- 
band and wife — Actions by married 
women after a judicial separation — 
Actions by heirs-at-law, devisees, and 
personal representatives — Actions by 
administrators, assignees of bankrupts 
and insolvents— Number of the plmn- 
titfs — Joint and separate causes of 
action. 

Section n. — Parties to be made defend- 


ants in actions ex delicto. — Actionable 
wrongs and injuries not actionable — 
Liabilities of tenants-in-common, cor- 
porate bodies, publick boards, publick 
officers, trustees and commissioners, 
master and servant, employer and con- 
tractor, husband and wife, infants — 
Subsequent ratification and adoption 
of a wrongful act — Liabilities of ex- 
ecutors or administrators for wrongs 
committed by their testator or intes- 
tate, and for their own wrongful acts 
— Liabilities of assignees in bank- 
ruptcy and insolvency — Number of 
the defendants. 

Section m, — Of the non-joinder and mis^ 
joinder of parties, — Plea of non-joinder 
in abatement — ^Amendment before and 
at the trial. 


SECTION I. 

OP actions ex delicto and the parties to be made plaintiffs in 
SUCH ACTIONS, 

The parties to be made plaintiffs in particular actions have already been con- 
sidered — such as actions for wrongful acts interfering with the beneficial 
use and employment of landed property (ante, p. 10), or obstructing the en- 
joyment of easements, profits k prendre, and incorporeal rights over land 
(ante, pp. 63-65), actions for nuisances (ante, pp. 103, 104), injuries from fire 
(ante, p. 133), trespasses upon lands and tenements (ante, pp. 157-159), tres- 
pass and conversion of chattels (ante,pp. 220-223), negligence (ante,p. 255)| 
detention and loss of chattels by bailees (ante, pp. 290-292), and carriers 

z z 
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(ante, pp. 384-336),. actions for unlawful and ezcessiTe distresses (ante, 
p. 380), actions for assault and' battery and wrongful imprisOoiment (ante, 
pp. 415, 416), actions against sheriffs (ante, p. 487), actions for libel and 
slander (ante, pp. 609, 610), actions for fraudulent misrepresentation and 
deceit (ante, pp. 654-657). 

Parties to he made plamtiffa in actions of tart founded on contract . — ^Where 
a contract creates a duty, the neglect to perform that duty, as well as the 
negligent performance of it, is a ground of action upon a tort. Both the 
non-feazance and the mis-feazance constitute a wrongful act, for which the 
remedy is by action of contract or. of tort, at the option of the party 
injured (c). Whenever the goods and chattels or materials of an employer 
are placed in the hands of a workman to be worked upon, any loss or 
injury to the chattels and materials, from the negligent execution of the 
work, forms a ground of action upon a tort as well as upon a contract. 
So, if I deliver goods to a carrier to be carried for hire, and the goods are 
lost or injured through the negligent performance of the work of carrying, 
an action of contract or of tort is maintainable against the carrier, at the 
option of the owner of the goods (d). 

But it is said to be a rule of law that, wherever a wrong is founded 
purely upon a breach of contract, the plaintiff who sues in respect thereof 
must be either a party or privy to the contract, in order to establish a duty 
on the par t of the defendant towards the plaintiff, and show a wrong done to 
the latter (e). Thus, where the defendant had contracted with the Post- 
master General to supply a certain number of stage-coaches and keep them 
in good working order and condition, and fit for the road, and, through his 
neglect to do the necessary repairs, one of the coaches broke down and injured 
the coachman,' it was held that the coachman could not maintain an action 
against the coachmaker, as the negligence and breach of duty on the part of 
the coachmaker were grounded pur^y-upon a breach of contract, and the 
coachman was neither a party nor privy to that contract (/). But^ every 
person who exercises an employment is bound, as we have seen, to take 
especial care to do his work so as not to injure another by the negligent 
performance of that work, whether what he does is done merely to please 
himself, or by virtue of a contract made with another (ante, pp. 256-259). 
If materials furnished to a workman to be manufactured or worked upon 
are injured by the negligent execution of the work, the owner of the 
materials, or the person who furnished them to the workman, is the party 

(c) Boorman v. Brown, 3 Q. B. 620 ; 11 (/) Winterbottom v, Wright, 10 M. & 

CL Fin. 1. 'W. 115. Blakemore v. Brist. A Exeter 

(d) Cogge v. Bernard, Smith’s Leading Rail. Co., 8 Ell. & Bl. 1049; 27 Law, J., 

Cas. 02, 03. Q. B. 107. 

(e) TolXU V. Sheretone, 6 M. & W. 288. 
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to be Blade plaintiff in an action for the neglect of duty; but if the person 
or the property of a stranger is injured by the negligent execution of the 
work, the injured stranger is the part^ to be . made plaintiff (ante, pp. 
258 - 260 ). ^ 

Every person who inters upon the performance of the work of carrying 
merchandize or passengers, is bound to exercise due and proper care and 
skill in the performance of the work, whether the work is done under a 
contract or gratuitously, and every person who has been injured by the 
negligent performance of the work of carrying is entitled, as we have seen, 
to an action against the carrier, although he is no party to the contract 
under which the work was done (g). 

There are other cases also, in which a third person, though not a party 
to a contract, may sue for the damage sustained if it be broken. As, for 
example, if an apothecary administers improper medicines to his patient, 
or a surgeon unskilfully treats him, and thereby injures his health, the 
apothecary and the surgeon will be liable to the patient, although the 
father or friend of the patient may have been the contracting party with 
the apothecary or surgeon : for, though no such contract had been made, the 
apothecary, if he gave improper medicines, or the surgeon, if he took him 
as a patient and unskilfully treated him, would be liable to an action for a 
mis-fei|pance (h). 

If a mason contract to erect a bridge or other work in a publick road, 
which he constnicts, but not according to the contract, and the defects of 
which are a nuisance to the highway, he may be responsible for it to a 
third person who is injured by the defective construction, and he cannot 
be saved from the consequences of his illegal act in committing the 
nuisance on the highway, by showing that he was also guilty of a breach 
of contract, and responsible for it. ^^d it may be the same when any one 
delivers to another, without notice, 'an instrument in its nature dangerous, 
as a loaded gun, which he himself has loaded, and that other person to 
whom it is delivered is injured thereby; or if he negligently places it in 
an improper situation, easily accessible to a third person, who sustains 
damage from it, not supposing that a loaded gun would have been placed 
in such a spot (t). 

Whenever an action of tort is founded upon a contract, it proceeds 
upon the assumption that the contract is good in law, and can be enforced 
by action; if, therefore, the contract is verbal when by law it is required 

(g) CoUett Y. Loud, d North-West Rail. 67 ; 5 Bing. N. C. 736. 

Co. MarshaU v. York, <tc., ante, p. 836. (t) Parke, B., Longnmd v. HbUidag, 6 

(M Parke, B., Longmeid v. HoUidag, 6 Exch. 767. Dixon v. BeU, 5 M. & S. 
Exch. 767. Oladwell v. SteggaU^ 8 So, 198. 
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to be in writing, no duty is created by it, and an action founded upon such 
contract is not maintainable (k). 

Of the remedies which tenants-in-common and joint-tenants have against 
each other, — If two several owners of houses have a river or stream in 
common, and one of them corrupts it, the other ^hall have an action 
against him for damages. And whenever one tenant-in-common misuses 
the common property, or commits waste, he is responsible to his co-tenant 
in common for the injury he has done. If there be two tenants-in-common 
of a wood, and one of them leases his pctrt to the other, who cuts down 
young timber-trees and does waste, he shall be punished for a moiety of 
the waste, and the lessor shall recover a moiety of the place wasted : but 
one tenant-in-common cannot maintain an action in the nature of waste 
against the other, for cutting down trees of a proper age and proper 
growth, for this is no injury to the inheritance ; but he is entitled, in an 
action of account, to recover a moiety of the value of the tree (Z). 

By the common law, joint-tenants and tenants-in-common had no 
remedy against each other where one alone received the whole profits of 
the estate ; for he could not be charged as bailiff or receiver to his com- 
panion, unless he actually made him so; but by 4 & 5 Anne, c. 16, it is 
provided, that joint-tenants and tenants-in-common, and their executors 
and administrators, may have an account against the others as l^iliffs, 
for receiving more than comes to their just share or proportion. 

Rights of the survivor of two joint-tenants or tenants-in-common, — In case 
of the death of two joint-tenants of lands or chattels, the whole interest in 
the property passes, as we have seen, to the survivor; but in the case of 
the death of one of two tenants-in-common of real property, the share and 
interest of the deceased passes to his heir-at-law, and in the case of a 
tenancy-in-common of chattels, to the personal representatives of the 
deceased. But in the case of the death of one of two tenants-in-common 
of a patent, the right of action for infringement of the patent in the life- 
time of the deceased tenant-in-common survives to the other, and the 
latter is consequently entitled to recover the whole of the damages (m). 

Trustee and cestui que trust, — In the case of a permanent injury to real 
property in the occupation of a tenant to whom it has been demised by a 
cestui que trust, the trustee in whom the legal estate in reversion is 
vested is the proper party to sue for the injury to the reversion, and not 
the cestui que trust, who has only an equitable interest. “ The cestui que 
trust,” observes Tindal, 0. J., “ has no interest in law; if he enters his 


(k) Carrington v. RooU, 2 M. <fe W. 265. (m) Smith v. Lond, & North- West, Bail, 

'(/) Martgn v. KnbwUgs^ 8 T. B. 145. Co., 2 £11. & Bl. 69. 
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possession is considered the possession of the trustee, and any disposition 
made by him and adopted by the trustee is considered the disposition of 
the trustee ” (n), . 

Trustees of pvblich worhs^ hoards of healthy and corporate bodies are 
entitled, as we have seen, to sue either in their corporate name or in the 
name of their clerk, treasurer, or some publick officer, according to the 
provisions of special Acts of Parliament, clothing them with particular 
statutory powers (ante, p. 663). 

Owners and bailees of goods. — We have seen that many persons who 
have only a special property in goods may maintain an action for damage 
done to them, or for the conversion, detention, or loss of them (ante, pp. 
220-223, 290-292): such as a carrier, who is the mere instrument of 
conveyance, or a workman, to whom goods have been sent to be repaired 
or worked upon, or a warehouse-keeper, who has them for safe custody, or 
an auctioneer or shopkeeper, to whom they have been sent to sell (o), or 
the master of a vessel, or of a canal-boat, who is intrusted with the pos- 
session and management of the vessel or boat, and its tackle and fur- 
niture (p), and many others to whom goods have been delivered for a 
special purpose, and who do not pretend to any absolute property in 
them (g'). 

Master and servant. — The master is entitled, as wo have seen, to 
maintain an action for damages for a personal injury to his servant, 
whereby he has been deprived of the services of the latter, and for 
expenses incurred by him in curing his servant’s personal injuries, and 
recovering the benefit of his services. “ Courts of justice have allowed all 
the circumstances of the case to be taken into consideration with a view 
to the calculation of the damages” (r). The master may claim, and will 
be entitled to recover, damages not only for the loss of the services of his 
servant up to the time of the commencement of the action, but, if the 
servant continues disabled, down to the time when it appears by the 
evidence that the disability may be expected to cease (s). A parent 
whose child was, before the injury it sustained, capable of performing acts 
of service, may, as we have seen, maintain an action for damages for the 
loss of the services of the child, if he can prove that the child was living 
with him, and rendered him some sort of personal service (i). The ser- 
vant himself, also, is entitled to an action for the damage he has sustained 

(n) Vallance v. Savage^ 7 B>|g. M)9. 4 B. ife C. 663 ; ante. pp. 696, 697. 

(o) Williams v. Millington, 1 H. Bl. 84. (s) HodsolZ v, Stallebrass, 11 Ad. Ss E. 

V. Beeves, 2 Campb. 576. 301; post, cb. 21, Fbobpective Da- 

(p) Pitts V. G^ainee, 1 Salk. 10. Moore uaoeb. 

V. Robinson, 2 B. & Ad. 817. (/) Ante, pp. 696, 697. JffaU v. Hul- 

{q) Martini v. Coles. 1 M. Ar S. 147. lander, 4 B. 4: C. 662. 

(r) Abbott, 0. J., Hall v. Hollander, 
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by the tortious act: for loss of wages, bodily pain, and the expenses he 
has incurred in procuring medical advice and medicine, food, and lodging, 
which would otherwise have been^provided for him by his master. The 
servant himself who sustains bodily pain and anguish, is the only party 
entitled to damages in respect thereof (u). 

Husband and vjife.—H a man marries a woman seized in fee of certain 
lands and tenements, he gains a freehold interest therein in right of his 
wife ; and if he is the actual occupier of them, he is, of course, entitled to 
sue fof all damage done to his beneficial occupation and enjoyment of the 
property. If the wife, on her marriage, was possessed of chattels real, 
such as leasehold interests, estates by statute merchant, statute staple, &c. 
the husband will be entitled to them as a gift in law, and may, during the 
marriage, deal with them as the absolute owner of them; but if he fails to 
make any transfer or disposition of them in his lifetime, and his wife sur- 
vives him, she will then take them by survivorship. The husband cannot 
devise them, but he may transfer them by deed (a;). If the wife’s estates 
have, prior to the marriage, been conveyed to trustees, the husband will 
then have no legal interest in the property, and no right to maintain an 
action for any damage that may be done to it. 

If the husband, having an interest in the wife’s real estate, grants 
leases thereof during their joint lives, reserving rent to himself and making 
his wife no party to the lease, then, as the reversion is in the husband, he 
is the proper party to sue for damage done to his reversionary estate (y), 
and for double value under 4 Geo. 2, c. 28, for holding over by tenants 
after notice to quit {z). If a feme sole hath a right to have common 
for life, and she marries, and the husband is hindered in his enjoyment of 
the right of common, he alone may have an action for damages (a). 

Joinder of husband and wife as plaintiffs, — Actions for the conversion 
of the goods of a feme covert before her marriage, and for wrongs done to 
her before marriage, should bo brought by the husband and wife jointly, 
as the chose in action in case of the death of the husband would survive 
to the wife ; and if the wife sues alone on such chose in action, she will be 
entitled to damages, unless the nonjoinder of the husband is pleaded in 
abatement (b). The marriage operates, as we have seen, as an absolute 
gift in law to the husband of all the goods and chattels and personal 
property of the wife. The husband, therefore, after the marriage, may 
demand possession of the chattels of the wife in the hands of a stranger ; 


(u) Oladwell v. SteggaU^ 5 Bing, N. 0. 18 Law, J., Exch.403 ; ante,pp. 167-169, 

786. (a) Baker v. — , 2 Bulstr. 14. 

(x) Bao. Abr. Baron and Feme, C. (6) Milner v. MiUies, 3 T. B. 627. 

(y) WaXUs v. ffarruon, 6 M. & W. 142. Morgan v. CubUt, 3 Exoh. 612. Dalton 

(z) Harcowri v. Wyman, 3 Exch. 824; v. Mid, Count, Rail. Co,, 13 C. B. 474. 
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and if the latter has no lien upon them or right to detain them, and 
refuses or neglects to deliver them up to the husband, the latter may 
maintain an action for the detention or conversion of them without joining 
the wife, as the tort is to the htR^hand: but if the action is brought for the 
conversion of deeds and securities relating to property and choses in 
action which would survive to the wife in case of the death of the hus- 
band, the wife would be properly joined with the husband for con- 
formity (c). 

8o absolute is the husband’s right to all chattels and personal pro- 
perty which come to his wife’s hands after marriage, that if the wife buys 
wearing apparel out of money settled to her separate use, and received by 
her from her trustees, such wearing apparel vests by law in the husband 
as the legal owner thereof; and the same rule prevails with regard to 
money and all kinds of personalty, as soon as it is placed by the trustees 
in the hands of the wife in the execution of the trusts (d). In actions for 
the recovery of damages for a personal wrong or violence done to the wife, 
where the action would survive to her in the case of the death of her hus- 
band, the wife ought to be joined as a plaintiff, although the declaration 
sets forth and claims some special damage accniing to the husband ; but 
where there is no injury to the person of the wife, and the action would 
not survive to her, the wife ought not to be joined, she having no legal 
interest in the damages to be recovered (c). The husband, for example, 
is alone entitled to sue for the loss of the services of his wife through the 
tortious act of the defendant, and fpr the expenses he has incurred in 
doctors and nurses in cubing her of injuries resulting from an assault 
upon her by ^he defendant ; but when damages are sought to be reco- 
vered for the bodily pain suffered by the wife from personal violence, 
or for injury to her personal feelings from slanderous attacks upon her, 
the wife must be a plaintiff in the action, and the husband be joined with 
her for conformity (/). 

By the old law, therefore, it was often necessary to bring separate 
actions for the recovery of the entire damage resulting from an injury to the 
person of the vdfe^ in one of which the husband alone was made plaintiff, 
and in the other the wife was joined for conformity ; but now by the 
Common Law Procedure Act, 1852, s. 40, it is enacted, that in any 
action brought by a man and his wife for an injury done to the wife, in 
respect of which she is necessarily joined as co- plaintiff, it shall be lawful 
for the husband to ad(|g|hereto claims in his own right, and separate 
actions brought in respe^ of such claims may be consolidated if the court 

(c) AyUng v. TThicheVy 6 Ad. & E. 259. (e) Saville v. Sweeny^ 4 B. & Ad. 523. 

(d) Came v. Brictf, 7 M. & W. 183. (/) Dengate v. Oardiner, 4 M. & W. 0. 

Bird V. Peagrttm, 13 C. B. 649. 
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or a judge shall think fit ; but it is provided that in the case of the death 
of either plaintiff such suit, so far only as relates to the causes of action, 
if any, which do not survive, shall abate. 

If a defendant has been guilty of ajj/raudulent representation that a 
chattel is fit for use, knowing that it is not, and making the repre- 
sentation in order that the chattel may bo used by the plaintiff's wife, 
and the wife uses it and is injured, both the husband and wife may be" 
properly joined in an action for the deceit, but the wife cannot be joined 
with the husband where the .action is founded merely on a breach of 
warranty without proof of wilful deceit (^). If a party professing to sue 
as the husband of an injured female is not in truth her husband, he has 
no right to maintain the action. It is a good plea in bar, therefore, to 
an action professing to be an action by husband and wife for an injury 
done to the wife, to plead that the female plaintiff is not the wife of the 
male plaintiff (A). 

Where husband and wife were seized of a messuage for their joint 
lives and the life of the survivor, and all the estate and interest of the 
husband became vested in the defendant, who permitted waste during the 
lifetime of the husband, it was held that the wife, who survived her 
husband, could not maintain an action against the defendant in respect of 
such waste (t). 

Actions hy married women after a judicial separation , — When a married 
woman is living separate from her husband under a decree for a judicial 
separation, she is considered as a feme sole for the purpose of suing for 
damages for any wrong or injury that she ma^ have sustained {k). But 
until a decree for a judicial separation has been obtained, she ought, 
although she is living *apart from her husband, to sue in his name for any 
trespass that may have been committed in her dwelling-house (/]|. 

Infants have a right to sue by guardian or prochein ami to recover 
damages for injuries done to their persons or property through the 
tortious act of another. 

Heir-at4aw^ devisee^ and personal representatives . — All causes of action 
in respect of injuries of a continuing nature to real property descend with 
the property to the heir-at-law on the death of the ancestor, or vest in 
the devisee, remainderman, or personal representative, in whom the legal 
estate in the land may be vested by deed, will, or administration (m). 

The heir-at-law is the proper party ^to maintain an action for the 

{g) Longmeid v. HoUidayy 6 Exch. {k) 20 ^21 Vict. c. 85, s. 26; onte, 
701. p. 073. 

(A) Chanller v. Lindsey, 16 M. & W. ([) Boggett v. Frier, 11 East, 301. 

03. (m) Vivian v. Champion, 2 Ld. Baym. 

(i) Bacon v. Smith, 1 Q. B. 845. 1126. 
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entire damage resulting from a nuisance of a continuing nature to laud 
which comes into his possession by descent. Thus, where one John 
Bolf built a house so near to the house of Richard Rolf that the 
eaves of his said house did overhang the house of Richard, and pour 
water thereon, and afterwards both John and Richard died, and their re- 
spective houses descended to their respective sons and heirs-at-law, and 
the heir of Richard, on request made to h^m by the heir of John, did not 
reform the wrong, whereupon the latter brought an action against the 
heir of Richard, who did demur in law, it was adjudged that the action 
was maintainable, because the defendant did not on request reform the 
nuisance which his father had made, but suffered it to continue, to the 
prejudice and damage of the plaintiff, son and heir to him to whom the 
wrong was done (n). 

So, where a nuisance erected on the land of a devisor in the lifetime 
of such devisor was continued afterwards in the time of the devisee, it 
was held that the devisee should have an action for it, for the continuance 
thereof is a new erecting of such nuisance (o). If the, land or tenement 
is in the occupation of a tenant, the latter is, as we have seen, the proper 
party to sue for damages in respect of the immediate injury done to his 
possessory interest, and to his use and enjoyment of the property; and the 
heir must sue for the damage done to his reversionary estate (ante, 
pp. f 3, 105, 157-159, 172). 

When the reversionary interest of a deceased leaseholder, who has 
underlet the premises demised to him, becomes vested in his personal 
representatives, they arc, of course, the proper parties to sue for damages 
in respect of permanent injuries to the property of a continuing nature, 
diminishing the value of their reversionary estate (ante, pp. 105, 158). 
When the damage done to real property was not of a continuing nature, 
but accrued wholly in the lifetime of the testator, the heir-at-law, devisee, 
or remainderman, could not sue in respect of it ; neither could the 
personal representative, in consequence of the old maxim of the common 
law, actio personalis moritur cum persona. Thus, if trespassers entered 
upon the land and cut down trees, or gathered, carried away, and sold 
growing .crops and fruit ; or set fire to buildings, and caused them to be 
utterly consumed, the heir could not sue, because the ultimate damage 
was sustained in the lifetime of the ancestor, and the personal repre- 
sentatives could npt recover tl^ damages that had been sustained, 
because they were personal to the deceased, and the remedy died with 

(n) 2 Hen. 4, 18 ; 81 Ed. 8, Voucher, & C. 268. 

272, cited in Penruddock's case, 5 Co. (o) V* Barwuh, Cro. Jac. 281, 

101 a. OilUm V. Boddington, cited 5 B. 
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him (jp). But by S & 4 Wm. 4, c. 42, s. 2, reciting that there was no 
remedy provided by law for injuries to the real estate of any person 
deceased, committed in his lifetime, it is enacted, that an action of 
trespass or case may be maintained by the executors or administrators 
of any person deceased for any injuiy to the real estate of such person, 
committed in his lifetime, for which an action might have been main- 
tained by such person, so as such injury shall have been committed within 
six calendar months before the death of such deceased person, and 
provided such action shall be brought within one year after the death of 
such person. 

On the death of an owner of goods and chattels in the hands of 
bailees and depositaries the right of property in the chattels vests in the 
personal representatives, and if the bailee has no lien upon them, or 
interest in them, or right to detain them as against the owner, the 
personal representatives may demand possession of them ; and if the 
bailee refuses to deliver them he may be sued for the detention or con- 
version of the property (q). Being themselves the owners of the property 
on the death of the testator or intestate, they are the proper parties to 
sue in respect of trespasses comniitted by persons who take the goods out 
of their actual or constructive possession, or out of the custody of their 
servants or agents (r) ; but they ci^nnot sue in respect of any detention or 
conversion of the property in the lifetime of the deceased owner, nor for a 
trespass in taking it away, by reason of the maxim actio personalis 
moritur cum personSi. To remedy this ineonvenience, it was enacted by 
4 Ed. 8, c. 7, that executors shall have lections for a trespass done to 
their testators in respect of the goods and chattels of the said testators 
carried away in their lifetime, and recover their damages in like manner 
as they whose executors they be should have had if they were in life. By 
25 Ed. 8, c. 5, the benefit of this statute is extended to the executors of 
executors; and it has been held that administrators are vrithin the 
equity of the statute. It has been held that an action is maintainable by 
executors upon this statute against a defendant for cutting down and 
carrying away a growing crop of wheat from the testator’s land in his 
lifetime, because com growing is a chattel ; hut that if the defendant had 
cut down the com and let it lie, no action would have been maintainable 
by the executor ; nor if the grass had been cut and carried away by. the 
defendant, because the grass is part of 4he freehold (s). 

As actions for personal wrongs die witl^the person,- it Mows that 

(p) Adam v. Bristol, 2 Ad. & E. 389. pp. 220-223. 

Raymond v. Fitch, 2 C. M. & R. 597. (r) Adams v. Oheverel, Cro. Jao. 118, 

(y) HdlUs V, 8mUh, 10 East, 292 ; ante, (*) Emerson v. Emerson, 1 Ventr. 187, 
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executors and administrators cannot maintain an action for a libel upon 
their deceased testator or intestate, or for an assault or false imprison- 
ment, or any act of negligence or Tiolence causing injury to the person, 
not ending in death. But if the declaration of the cause of action, 
though framed in tort, is in substance for a breach of contract which has 
damaged the personal estate of the testator, the action is maintainable, 
as the substance, and not the form, of the thing must be regarded. 
Thus, if a person contracts with a coach-proprietor to be safely and 
securely carried from one place to another, and through the negligence of 
the servant of such proprietor the coach be overturned, in consequence of 
which the passenger so contracting dislocates or fractures a limb, and 
owing to his confinement in procuring a cure his personal property 
sustained an injury; although he, during his lifetime, miglit sue the 
proprietor in assumpsit or tort, still his representative may after his 
death maintain an action on the contract to carry him safely, and recover 
damages for the injury which has accrued to his personal estate from the 
breach thereof. Where the plaintiff suing as administrator set forth in 
his declaration that the defendant was employed by the intestate in his 
lifetime to act as his attorney to investigate the title to an estate to be 
conveyed to such intestate as purchaser, that the defendant entered upon 
the employment, but neglected to investigate the title, and caused the 
intestate to accept a defective title by representing it to be a good title, 
showing special damage to the personal estate, it was held that the action 
was clearly maintainable, as the intestate in his lifetime might have sued 
in contract as well as in tort («). But as regards personal injuries un- 
connected with contract causing the death of the party injured, it has 
been enacted, as we have seen by the statute 9 & 10 Viet. c. 93 (ante, 
p. 254), that whenever the death of a person has been occasioned by any 
wrongful act, or by neglect or default, such as if death had not ensued 
would have entitled the injured party to maintain an action and recover 
damages in respect thereof, then the person who would have been liable* if 
death had not ensued shall be liable to an action for damages, to be 
brought in the name of the executor or administrator of the person 
deceased. 

Actions by administrators — Title by relation, — An action is maintain- 
able by an administrator for a wrongful seizure by the defendant of the 
intestate’s goods made between the death of the intestate and the grant of 
the letters of administration (u); and an action is maintainable in respect 
of goods wrongfully sold after the death of the intestate, and before the 
grant of the letters of administration (®). 

e 

(t) Knights v. Quarles^ 4 Moore, 541. 777. 

(tt) Tluirpe V. StaUwood^ 5 M. & Gr. {x) Foster v. BaUs, 12 M. & W. 226. 
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“ Assignees of^nkrupts mth. leave of the Gonrt of Bankruptcy, and not 
otherwise, may commence and prosecute any action or suit which the 
bankrupt might have prosecuted, and the costs they are put to may be 
allowed out of the bankrupt’s estate (y). In all actions by and against 
assignees of a bankrupt, the character in which the plaintiff or defendant 
is stated on the record to sue or be sued is not in any case to be consi- 
dered in issue, unless it is specially denied (z). 

Transfer of rights and liabilities ex delieto to assignees of bankrupts and 
insolvents . — We have already seen that*all the real and personal estate 
and effects (except copyhold) of bankrupts and insolvents are vested in 
the assignees (ante, pp. 204-207). The assignees, therefore, are the 
proper parties to maintain an action for injuries done to real or personal 
property, which has become vested in them by reason of the bankruptcy 
or insolvency (a); but they cannot maintain an action for injuries to the 
person of the bankrupt or insolvent. They cannot sue, for example, for 
damages for a libel upon him, although the injury occasioned thereby to 
the man’s reputation may have been the sole cause of his bankruptcy or 
insolvency; nor can they sue for damages for an assault upon the bank- 
rupt or insolvent, or for the seduction of his servant (h ) ; and the same 
may be said of some personal injuries arising out of breaches of contracts, 
such as contracts to cure or to marry; and if in these cases a conse- 
quential damage to the personal estate follows from the injury to the 
person that may be so dependent upon, and inseparable from the personal 
injury, which is the primary cause of action, that no right to maintain a 
separate action in respect of such consequential damage will pass to the 
assignees. But where the primary and substantial cause of action is not, 
properly speaking, personal to the bankrupt, hut the injury to the person 
is the consequence of an injury to the personal estate, the injury to the 
personal estate is the primary and substantial cause of action, and such 
right of action will pass to the assignees as part of the personal estate (c). 

. Where a plaintiff who had become bankrupt complained that the 
defendant had seized his goods under a false and pretended claim of right; 
that he was thereby much annoyed and prejudiced in his business, and 
believed to be insolvent ; and that by means of the premises certain of his 
lodgers, being induced to believe that he was in embarrassed circum- 
stances, and that the defendants were entitled to seize the goods for a debt, 
quitted the house, and the declaration then claimed' special damages, it 
was held, that as the jury were entitled upon the declaration as it stood 

V 

(y) 12 <fe 18 Viet. 0 . 106, s. 163. (6) Boward y. Orowther, 8 M. & W. 

(z) Seg. G(en. .Hil. T. 16 Viet., 1 EL 601. 

'& Bl. App. Ixxix. (c) Jkakt y. Beckham, 11 M. & W. 

(a) Miehett Y. Maghee, 6 Bing. 680. 819. 



SECT. l.J TOINT AND 8BPARATB RIGHTS OF ACTION. 717 

to give vindictiye damages for the personal injury far beyond the mere 
value of the goods, a plea of the bankruptcy of the plaintiff, and of the 
transfer of the causes of action to the assignees, afforded no answer to the 
plaintiff’s claim (d). There is no doubt,” observes Lord Campbell, 
that a cause of action which is exclusively confined to injury to pro- 
perty will pass to the assignees, but there is a difficulty when there is a 
mixed case of injury to the person and injury to property. It may be 
that in such a case the law will give an action to the bankrupt for the 
personal injury sustained by him, and an action to the assignees for the 
injury done to the property” {e). 

If the bankrupt, notwithstanding his bankruptcy, continues in the 
possession and occupation of land which has been demised to him, ho may 
maintain an action for trespasses or injuries done to the land, if the 
assignees do not interpose and take the lease. But if he goes away and 
abandons the possession of the premises, he has no right of action (/), 
unless he returns and resumes possession with the assent of the assignees 
or the landlord, before any other person has entered and become the occu- 
pier of the property (^). If the assignees think fit to take to the lease, 
they are then the proper parties to sue for any trespass or injury com- 
mitted upon the demised premises (/^). 

Of the nurtiber of the pkdntiffs in mtions ex delicto —Joint and separate 
rights of Joint-tenants of lands, and all persons having a joint 

interest in property, real or personal, should be joined as plaintiffs in 
actions for damages for injuries done to their joint property (ante, pp. 
158, 159, 222, 223, 255, 256, 292). Tenants-in-common should, as we 
have seen, be joined as plaintiffs in actions for injuries to their common 
property, such as trespasses upon their land, nuisances •to their estates, 
and for all trespasses and injuries to their common property; because, 
though their estates are several, yet the damages survive to all, and it 
would be unreasonable for them to bring several actions for one single 
injury (i). If^ a nuisance to the land of two tenants-in-common be con- 
tinued after the death of one of them, the devisee of the deceased tenant- 
in-common should join the survivor in an action for such nuisance (Jc). 

Assignees in bankruptcy and insolvency taking a joint interest as 
trustees of a bankrupt’s or insolvent’s estate should all be joined as plaintiffs 
in an action brought by them in their representative character in respect 
of injuries to such estate (Z). 

{d) Brewer v. Ihew, 11 M. & W. (i) Ante, pp. 105, 106, 158, 150. Hare 
025. V. Celey, Cro. Eliz. 143. Some v. Bar- 

(e) Rogers v. Spence, 12 Gl. & Fin. 720. wish, Cro. Jac. 281. « 

(/) Clark v. Calvert, 8 Taunt. 752. (k) Bac. Abr. Joint Tenants, (tc. K. 

(g) Topham v. JDent, 6 Bing. 515. ({) Snelgrove v. Hart, 2 Stark. 424. 

(A) Hancock v. Caffyn, 8 Bing. 867. Jones v. Smith, 1 Exch. 881. 
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But parties cannot properly be joined as plaintiffs in an action where 
the wrong done to coie is no wrong to the oUier, as in the case of false 
imprisonment, assault, and personal injuries (m). If slander is published 
concerning two partners, containing imputations injurious to them in 
their trade and affecting their joint interests, they may sue jointly for 
damages (n). 

Provision is made, as we shall presently see (post, s. 8) by the Com- 
mon Law Procedure Act, 1852, for amending a non-joinder or mis-joinder 
of plaintiffs' either before or at the trial; upon such terms as the court or 
a judge may think proper. 

By the bill which has just been brought into Ikirliament, intituled 
An Act for the further Amendment of the Process, Practice, and Mode 
of Pleading in and Enlarging the Jurisdiction of the Superior Courts of 
Common Law at Westminster,” it is provided, that the joinder of too 
many plaintiffs shall not bo fatal, but every action may be brought in the 
name of all the persons in whom the legal right may be supposed to 
exist; and judgment may be given in favour of the plaintiffs by whom the 
action is brought, or of one or more of them, or, in case of any question of 
mis-joinder being raised, then in favour of such one or more of them as 
shall be adjudged by the court to be entitled to recover; Provided 
always, that the defendant, though unsuccessful, shall be entitled to his 
costs occasioned by joining any person or persons in whose favour judg- 
ment is not given, unless otherwise ordered by the court or a judge. But 
no other action is (s, 44) to be brought against the defendant by any 
person so joined as plaintiff in respect of the same cause of action. 


SECTION II. 

OF ACTIONS EX DELICTO AND THE PARTIES TO BE MADE DEFENDANTS IN 
SUCH ACTIONS. 

Actionahle wrongs^ and {injuries not actionable . — Wherever facts and 
circumstances can be shown to exist which create a duty on the part of 
the defendant towards the plaintiff, and there has been a breach of that 


(m) Barrait v. CoUms^ 10 Moore, 451 ; 
ante, pp. 410, 416. 


(n) Le Fanu v. Mdkolmson, 1 H. L. G. 
637 ; ante, p. 610. 
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duty, and a consequent damage to the plaintiff, an action for damages is 
maintainable. The compelling men and bodies of ]pen,'’ obseryes Lord 
Brougham, “ to exercise faculties which they have received from heaven, 
is one of the most ordinary acts of legislative, of executive, and of judicial 
power. And it is fit that bishops and priests Bhoi:dd sometimes be made 
to learn a lesson of obedience to the tribunals which have been appointed 
over them, and should be compelled to make reparation to those whom 
their breach of a plain duty has injured. If several are jointly bound to 
'-perform the duty, they are liable jointly and severally for the failure or 
refusal to perform it ; and if it is a duty which the majority of the number 
is bound to perform,^ose who by their refusal prevent the greater number 
from concurring are answerable to the party injured** (o). 

Whenever a plaintiff establishes some proprietary right or title in 
himself, which has been weakened or destroyed by the wrongful act of the 
defendant, an action for damages is, as we have seen, maintainable, though 
no actual pecuniary damage can be proved to have been sustained. Thus, 
a man who is entitled to have water fiow through his land may, as we 
have seen, maintain an action for substantial damages for the diversion of 
the water, though he has not used and does not want to use the water 
(ante, pp. 1, 2, 14). 

If facts are proved showing it to be the duty of a joint-stock company 
to register the plaintiff as a shareholder, and grant him a certificate of 
proprietorship of shares in the company, the company will be responsible 
in damages for neglecting their duty in that behalf, though no actual 
pecuniary damage is proved to have been sustained by the plaintiff (p). 
But in all cases it is essential to set forth in the declaration (g), and prove 
at the trial, the facts creating and imposing on the defendant the duty 
alleged to have been neglected. 

We have already seen that the owners and occupiers of land are not 
bound to fence off dangerous excavations on their land situate more than 
seventy-five feet from a publick highway. Where, therefore, the defendants 
were owners of waste land which was bounded by two highways, and the 
defendants worked a quarry in the waste, and the plaintiff not knowing of 
the quarry passed over the waste in the dark to get from one road to the 
other and fell into the pit, it was held that as there was no default in the 
defendants they were not responsible in damages (r). 

In a recent action for a malicious prosecution it appeared that the 
defendant had sued the plaintiff in the County Court, who pleaded a set- 

(o) lid. Brougham, Ferguson v. *Earl (q) Post, ch. 20, s. 1. 

Kinnoul, 9 Cl. & Fin. 806. (r) HounseU v. Smithy 8 W. B* C. P, , 

(p) Catchpole y. Ambergaiey Ac, RatL 277 ; ante, pp. 81-84. 

Co., 1 EU. & Bl. 120 ; 22 Law, J., Q. B. 86; 
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off, and the defendant, in order to get rid of the set-off, forged a receipt of 
the plaintiff’s for a^snm of money, and swore before the county-court 
judge that the handwriting to that receipt was the handwriting of the 
plaintiff. The plaintiff denied it, and the county-court judge, believing 
the plaintiff to have been guilty of peijury, committed him for trial, and 
bound over the defendant to prosecute. The defendant proceeded to the 
assizes, went before the grand jury and procured a bill of indictment to be 
found against the plaintiff, and stuck to the charge at the trial, and 
endeavoured to maintain it by peijured evidence, but the plaintiff was 
acquitted. The plaintiff then brought an action against the defendant for 
a malicious prosecution, and having satisfied a jurjMbhat the defendant 
preferred the charge with the knowledge of its falsehood, recovered 200/. 
damages ; but it was held by the Court of Common Pleas, Willes, J., 
dissentiente, that tho action was not maintainable, as the prosecution had 
been instituted by order of the judge of the County Court, who had set 
the criminal law in motion, and not the defendant. “ Although,” observes 
Williams, J., “the defendant led the county-court judge into the belief 
that the plaintiff, who spoke the truth, was swearing falsely, and thus 
caused the prosecution to be instituted, 1 am of opinion that this is only 
a remote cause, and not sufficiently proximate to make the defendant 
civilly responsible for it. Suppose a county-court judge directed some 
other person to be the prosecutor, and he had given evidence at the trial, 
it could hardly have been contended that this action would have been 
maintainable, for it would be nothing short of saying that an action will 
lie against a defendant for having committed perjury, whereby the plaintiff 
has sustained damage. No such action is maintainable, for if it were, 
cases must be every day occurring.” Willes, J., however, was of opinion 
that the action was maintainable, because the defendant persisted to the 
last in the false charge, having no reasonable or probable cause for the 
charge, but preferring it with knowledge of its falsehood, and endeavour- 
ing at the trial to maii\jbain it with further and perjured evidence. “ But 
for the order of the county-court judge,” he observes, “ the action would, 
beyond all doubt, have been maintainable, and then that order ought not to 
aid the defendant: first, because it was occasioned by his own contrivance 
and wrong ; and, secondly, because as a judicial act it is void, having been 
obtained by fraud of the court ” (s). 

It is lamentable to think that so grievous a wrong should be without 
a remedy; although the defendant was compelled to prosecute, there was 
no compulsion upon him to persist in a false charge. He might have 
discharged his recognizances by appearing and telling the truth. “ It is 

(«) Pite John V. Mackinder, 8 W. B. 341 ; too recently reported to be 
introduced, ante, p. 438. 
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supposed ” obseires Lo^ Denman^ “ that a char^ Qazmot be prtferred 
before a grand jury maliciously, if the party be bound to prefer it, though 
the recognizance be obtained in consequence of his malicious proceeding. 
I have not the smallest doubt- that a recognizance so obtained does not 
justify the party, or prevent bis. subsequent conduct from being malicious.'* 
“Jf an unwilling party,” further observes littledale, J., ** were bound over 
by recognizance to prosecute, the recognizance would furnish an answer 
for this reason only, that in such a case the plaintiff could not prove that 
the defendant was actuated by a malimous motive ” (t). 

We have already seen that if an execution -creditor* or his attorney, 
directs a sheriff togseize particular goods as goods of the executiouHlebtor, 
and the sheriff seizes them, and in so doing commits a trespass, and has 
to pay damages, he is entitled to compensation from the party giving him 
the direction (ante, pp. 416, 418, 641, 642); but it has been held that a 
mere indication of the defendant's place of residence indorsed on the back 
of a writ of fi. fa. by the attorney of the plaintiff, for the purpose of afford- 
ing the sheriff information, is not a direction to execute the writ against 
the party pointed out, so as to render the attorney responsible if the 
indorsement should turn out to be incorrect, and relieve the sheriff from 
the responsibility of making inquiry and acting in the matter upon his 
own responsibility (m). 

The parties answerable in damages, and liable to be made defendants 
in particular actions, have already been considered ; such as actions for the 
infringement of rights naturally incident to the possession and ownership 
of land (ante, p. 10), or for disturbance in the enjoyment of easements, 
privileges, and incorporeal rights (ante, p. 65); actions for nuisances (ante, 
pp. 65, 76, 77, 106-108); actions for commissive and permissive waste 
(ante, pp. 112-133); actions for trespasses and injuries to real property 
(ante, p. 159), and for the seizure and conversion of chattels (ante, p. 223); 
for injuries ^o the person and to property from negligence (ante, pp. 256- 
258), and voluntary and involuntary trespasses (ante, pp. 259, 260); for 
the loss of goods delivered to a bailee or common carrier, or his servants, 
to be carried (ante, pp. 336, 337); goods wrongfully taken under colour 
of a distress for rent (ante, pp. 380, 381); actions for an assault and for 
false imprisonment (ante, pp. 416-418); for malicious arrest, malicious 
prosecution, and malicious abuse of legal process (ante, p. 446) ; for wrongs 
done under colour of legal process (ante, pp. 488-490); or a warrant of 
justices (ante, p. 542); or in the negligent execution of statutory powers 

(0 Duhois V. KeaU^ 11 Ad. Sc E. 382. 807. 

As to malicious prosecution see ante, • («) Childen v. Wooler, 8 W. B. 321. 
pp. 433-456. Wyatt v. White, 8 W. B. Wightman, J., dissentiente. 

3 A 
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• 

or authcNities (antct, p« 563); or for libel and slander (ante, pp. 610, 611); 
or fraudulent misrepresentation and deceit (ante, pp. 657, 658). 

LkiJMkkB of tmanU-in-commm,^^ one tenant-in-common misuse that 
which he has in common with another, he is answerable to the other in 
an action as for misfeazance {x). He*is responsible to his co-tenant-in- 
common, as we have seen, for catting down trees, or pulling down walls, 
or the doing of any act tending to the lasting injury of the common 
property (y). An action for a trespass is maintainable by one tenant-in- 
common against his co-tenant-in-commoh for digging and carrying away 
brick earth or turf, as it destroys the subject-matter of the tenancy-in- 
common, and amounts in contemplation of law to an actual ouster (a). 

LiabiUtks ex delicto of corporations . — A corporation by accepting a grant 
of land from the crown upon certain conditions as to the repair of sea- 
walls and defences, may render themselves liable to an action of tort at 
the suit of any party sustaining any private and peculiar damage from 
the non-repair of such sea-walls, &c. (a). A corporation may also be made 
responsible in an action for a trespass in breaking and entering a close, 
and for seizing goods, for eveiy corporate body is liable in tort for the 
tortious acts of its agents and servants acting in the ordinary service of 
the corporation, ivithout any order or authority under its common seal (5), 
A corporation may give a warrant to distrain without deed, and thus 
render itself responsible for a wrongful distress, and the jury may infer 
the agency of the corporation in the matter of a wrongful distress or 
seizure of goods from the fact of their having received the proceeds of the 
seizure (c). 

An action for a wrong lies against a corporation where the thing done 
is within the purpose of the corporation, and it has been done in such a 
manner as to constitute what would be an actionable wrong if done by a 
private individual. Therefore, where an action was brought against the 
London General Omnibus Company for interfering with the rights of the 
plaintiff, by driving their omnibuses in such a manner as to molest him in 
the use of the highway, it was held that as the company was incorporated 
for the purpose of driving omnibuses, and the whole of the wrongful acts 
charged in the declaration of the cause of action were acts connected with 
the driving of their vehicles along the publick highway, and were, there- 

(x) Ld, Kenyon, C. J., Martyn v. (a) Mayor^^c, of LymeReyis y.Hen* 

Knowlly»t 8 T. R. 146. Uy, 1 Bing. N. C, 240. 

(y) Holt, 0. J., Waterman ▼. Soyer^ {b) Maund y. Monm. Bail. Co.^ ^ RL. Ss 
1 id. Baym. 737. Cubitt v. Porter, Gr.462 ; 5Sc. N. R.457. 

ante, p. 166. (c) Smith v. Birm. Gas Co., 1 Ad. 4s E. 

(a) Wilkinson v* Hayyarth^ 12 Q. B. 626. 

846. 
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fore, within the purpose of their incorporation, an action for damages was 
maintainable against them. We think it extremely important,” observes 
Erie, J., ** where such companies admit that they have in fact intentionally 
Committed a wrong, that the publick should have a remedy against them, 
and not be driven to an action against their servants and others whom 
they have employed, and who may be entirely incapable of giving the 
recompense which the law may award ” (d). 

A corporation may become liable in damages for an assault and 
battery, or false imprisonment, committed by its servants in the exercise 
of its orders, or in the discharge of their duty, without proof of any 
authority under seal from the corporation (s). But where a corporation 
have employed a solicitor to conduct legal proceedings, the corporation are 
not necessarily liable for unlawful acts of which the soliciter may have 
been guilty in the conduct of the proceedings (/). A corporation aggre-* 
gate may, as we have seen, be made responsible for the negligence and 
unskilfulness of its servants in the execution of the ordinary work and 
business of the corporation, without any proof that the work was ordered 
under the common seal (g). 

It has been thought that an action for a malicious prosecution is not 
maintainable against a corporation aggregate (A), but express malice may 
be imputed to, and proved against, a corporation, and an action of libel 
may consequently be maintained against a corporation for the publica- 
tion of libellous intelligence through the medium of their servants, 
acting in the course of {heir ordinary employment in the management of 
an electric telegraph (t). If it be essential to the conversion of property 
by a corporation that the act of conversion should have been authorized 
by them under their common seal, a jury may, from proof that the con- 
version was committed by the servants and agents of the corporation in 
the exercise of their ordinary employment and service, presume that the 
act was done under the common seal (A). But in the case of corporations 
called into existence for trading purposes, and carrying on trade through 
the medium of their servants and agents, the corporation may be made 
responsible for a conversion of property by such servants and agents, 
acting in the ordinary course of their employment in the business of the 
corporation (1). If the wrongful act was not done by the servant or agent 

(d) Green v. Lond, Gen, Om, Co,^ 29 (A) Stevens v. Mid, Co, Rail, Co,, ]0 

Law, J., C. P. 13. Exch. 352. 

(e) Eastern Co, Rail, Co, v. Broom, (t) Whitfield v. 8, E, R. Co,, 27 Law, 

6 Exch. 314. J., Q. B. 229 ; 1 EU. Bl. Ell. 121. 

(/) Eggington v. Mayor of Lichfield, (h) Yarborough v. Bank of England, 

5 Ell. & Bl. 112. 16 East, 6. 

. (g) Ante, p. 668. Scott v. Mayor, Sfc, (1) Giles v. Taff Rail, Co,, 2 EU. is 
of Manchester, 2 H. & N. 204. Bl. 831. 
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of the corporation in the exercise of his ordinary employment, or in dis- 
charge of his ordinary duties as senrant of the corporation, it must be 
shown that the corporation has ratified and adopted the act. 

When a joint-stock company is responsible for the tortious acts of the 
directors and managers . — We have already seen that railway companies 
and joint-stock companies are responsible for the tortious acts of their 
directors and managers, when acting in the discharge of their official 
duties, and within the scope of their authority as the managers of the 
company (ante, pp. 658, 659). Where the plaintiff set forth that he was 
entitled to certain ear-marked shares” in a railway company; that these 
shares had been wrongfully declared forfeited; that the forfeiture4iad been 
confirmed at a general meeting of the shareholders of the company, and 
the shares directed to be sold; it was held that there was a good cause of 
action against the company. 6o, where the directors had been guilty of a 
wrongful act of omission in not registering the plaintiff's name in their 
books, whereby the plaintiff was deprived of the ordinary privileges of 
shareholders, and of any profits that might have arisen upon the shares, it 
was held that the company was responsible for the wrongful act of the 
directors (m). But where the directors have acted beyond the scope of 
their authority the company is not responsible for their acts, but the 
directors themselves are the parties to be made responsible in damages. 
Thus, where directors have signed false and fraudulent reports of the state 
and circumstances of a joint-stock company, such directors, and not the 
company, are the proper parties to be sued for the damages resulting from 
the misrepresentation. No body of shareholders can authorize directors 
to put forward fraudulent representations and false accounts of the trans- 
actions of the company, so as to render the company at large responsible 
for the fraud. That is a course which no body of shareholders could 
sanction against a single dissentient, or against a single absent share- 
holder (n). 

Where false reports of the actual condition and circumstances of a 
joint-stock company were knowingly and designedly printed and circulated 
by the defendants and others in concert with them, with their signatures 
attached, and the plaintiff, relying upon the representations contained 
in these reports of the flourishing state of the concern, bought shares 
in it, and lost his money, and incurred serious liabilities, it was held 
that he was entitled to maintain an action for damages against the 
defendants (o). 

(m) CatchfaiU v. Amhergaie^ Ac. Rail, 659. 

Co., 1 EU. & Bl. 120. (o) Ante, pp. 636, 656. Kavidson v. 

in) Davidson v. TuUoch, 8 W. K. H. L. TuUoch, 8 W. R. 811 ; 86 Law, T. R., 97. 
809 ; 86 Law T. R. 97 ; ante, pp. 657- 
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LiaMlities of trustees and commissioners of publkk trorifcs.— We have 
already seen that commissioners acting strictly in the execution of a statu- 
tory authority, and not exceeding their jurisdiction or powers, are not 
personally responsible, nor are their officers or servants acting under them 
personally responsible, in an action for damages to a private individual who 
has sustained damage from their authorized acts; but if they act in a 
careless and oppressive manner, and are guilty of negligence or misconduct 
in the execution of the statutory authority, they are, as we have seen, 
responsible in damages for the consequences of their acts (p). Under 
certain acts of parliament, trustees and commissioners acting in the dis- 
charge of publick duties are, as we have seen, relieved from all personal 
liability whilst acting in the execution of the powers of the statutes (ante, 
pp. 552-554), but are charged with the duty of imposing rates and col- 
lecting a fund out of which all the expenses incurred in carrying the act 
into execution are to be made good (ante, pp. 555-557). 

When it is provided by statute that commissioners or trustees 
appointed for the execution of publick works shall be sued by their clerk, 
or treasurer, or publick officer, an action is not maintainable against such 
officer, except where it could have been supported against the com- 
missioners or trustees themselves (g) ; but whenever there has been a 
breach of duty on the part of the commissioners or trustees causing a 
private injury to another, an action is maintainable against their clerk or 
publick officer to recover compensation for such breach of duty (^). The 
clerk is not in general personally liable to make compensation out of his 
own private means, he being only the nominal defendant ; but the funds 
of the trustees or commissioners may be made answerable for satisfaction 
of the damages (s). 

Fublkk officers employed in the publick departments in the conduct and 
management of the publick business of the country, are not responsible for 
the negligence and misconduct of those who act under them, although such, 
subordinate officers have been appointed by them. Thus the Lords Com* 
missioners of the Treasury, the Commissioners of the Custom and Excise, 
the Auditors of the Exchequer, &c.,hav^ never been held liable in damages 
for the negligence or misconduct of the inferior Officers in their several 
departments. We have seen that a Queen’s officer stationed on board 
ship to do his duty there, is not responsible for the negligent acts of his 
subordinate officers (ante, p. 246), nor is the Postmaster-Qeneral respon-r 
sible for the negligence or misconduct of clerks and letter-sorters employed 

(j») Ante, pp. 552 .-555, BouUon v. (7) v. 5mtM, 2 Bing. 158. 

Crowther, 2 B. dKr G. 706. Sutton v. rr) Cane y. Chapman, 5 Ad. ds £. 647. 

Clarke, 6 Taunt. 43. Harris v. Baker, (a) Wormwell v. Haitstone, 6 Bing. 
4 M. & S. 29. 676. 
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and appointed by him for the execution of certain publick duties in the 
Post Office, bnt these pnblick functionaries are responsible to every indiyi* 
dual who sustains damage by reason of their own personal neglect or mis- 
conduct (1). Thus, if the man who carries the letters to the post-office 
loses any of them, he is answerable; so is the sorter in the business of his 
department ; so is the postmaster for any fault of his own (v). The 
collector of customs is, in like manner, responsible in damages to all who 
sustain a direct and immediate injury from a neglect by him to execute 
the duties of his office, and for refusing to 'sign a bill of entry which it was 
his duty to sign, or to make an order which it was his duty to make {x). 

Whenever a pnblick officer abuses or neglects the powers or duties of 
his office, either by an act of commission or omission, and in consequence 
thereof an injury accrues to an individual, an action for damages is main- 
tainable against such pnblick officer ; and every one who is appointed to 
discharge a publich duty, aud receives a compensation, whether from the 
crown or otherwise, is constituted a publiek officer. If a bishop, by 
neglecting to perform the plain duties of his office, inflicts an injury upon 
another, an action for damages is maintainable against him. And if a 
clergyman wrongfully refuses to administer the sacrament to a man, who 
is thereby prejudiced in his civilwights, or the registrar of births should 
refuse to register the birth of a person and so cause him to lose an 
estate, an action for damages would be maintainable. So if a lord of a 
manor were to refuse or neglect to hold a court, by which a copyholder 
should bo prevented from having admission to his copyhold, an action for 
damages would lie against such lord (y). 

Military and naval commanding officers are not responsible for arrests 
made by them in the exercise and discharge of their military and naval 
authority (s) ; but if they exceed their authority, and make arrests for 
offences whiph are not military offences, and over which they have no 
jurisdiction or authority, they will be responsible in damages for their 
unlawful apts (a). 

Master and servant , — The maxim, qui facit per alium facit per se, 
renders the master liable, as we iiave already seen, for all the negligent 
acts of the servant inHhe course of his ordinary employment (5); for the 
servant, when acting in the execution of the master’s business, represents 
the master himself, and bis nets are, in contemplation of law, the acts of 
the master. This rule of law applies, as we have seen, not only to 

(0 Lane v. Cotton^ 1 Salk. 17, 108, Ferguson v. Earl Kinnoulf 0 Cl. Sc 

(m) Whitfield v. Lord Xc Despenser^ Fin. 251. 

CoiR'p. 766. • («) Bradley v. Arthur, 4 B. & 0. 805. 

{x) Barry v. Amaud, 10 Ad. Ss E. (a) Warden v. Bailey, 4 Taunt. 07. 
670. (6) Ante, pp. 241-248. Bharrod y. 

(y) Henly v. Mayor qf Lyme, 6 Bing. Land, d N. W,, 4 Exoh. 686. 
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domestic semnts, who have the care of carriages, horses, and other 
things in the employ of the family (ante, p. 242), but to other senrants 
W;hom the master or owner selects and appoints to do any work or super^ 
intend any business, although such servants be not in the immediate 
employ, or under the superintendence of the master. As, for instance, if 
a man is the owner of a ship, he himself appoints the master, and he 
desires the master to appoint and select the crew; the crew thus become 
appointed by the owner, and are his servants for the management and 
government of the ship, and if any damage happens through their default, 
it is the same as if it happened through the immediate default of the 
owner himself. So the same principle prevails if the o^er of a farm has 
it in his own hands, and he does not personally interfere in the manage* 
ment, but appomts a bailiff or hind, or hires other persons under him, 
all of them being paid out of the funds of the owner; and selected by 
himself, or by a person specially deputed by him ; if any damage happen 
through their default the owner is answerable, because their neglect or 
default is his, as they are appointed by and through him* Bo in the case 
of a mine, the owner employs a steward or manager to superintend the 
working of the mine, and to hire under-workmen, and he pays them on 
behalf of the owner. These iinder-wo^kmen then become the immediate 
servants of the owner, and the owner is answerable for their default in 
doing any acts on account of their employer (c). £ut whenever one man 
employs another to execute a particular work respecting personal moveable 
property, and i^hat other furnishes his own servants to dP the work, the 
servants so furnished are not to be considered in the same light as if they 
were servants selected, hired, and paid by the person wl^P orders the 
execution of the work (ante, pp. 258, 259). 

Principal and agent — In order to make the principal liable in tort for 
an injury caused by the wrongful act of the agent, it must be shown that 
the act was within the scope of the authority given by the party against 
whoin the action is brought, for if the servant w^s not acting in the doe 
course of his employment for his mf^ter, but ip cQntrayent|on qf his duty 
to him, and against his interest, tfap^upister is pot, as we have seen, 
responsible for the copseqttences of the act (d). Where a railway pas* 
senger was taken into custody by a railway servant by command of a 
superintendent for non-payment of a fare demanded, and an action was 
brought agaipst the company for the unlawful imprisonment, it was held 
that, in order to render the defendants liable, the plaintiff was bound to 
show that the act of which he complained was done by an express or 

(c) Laugher y» Pointer t 5 B. & C. 054. {d) OoUman r, Bichet, 16 0. B. 104; 

Dalyell y.'Tyrer, 28 Law, J., Q. B. 52. 24 Law, J., C. F. 125 ; aDte,pp. 159, 241. 
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implied authority giyen by the defendants, or that it had been sub* 
sequently ratified by them, and that in the absence of any proof that the 
company had authorised their servant or superintendent to arrest 
person who did not pay his fare, or of any subsequent act of ratification 
on the part of the company, that the company was entitled to a verdict 
under a plea of not guilty (e). 

We have already seen that a principal who knowingly makes a false 
and fraudulent representation through the medium of an agent, is 
answerable in tort for the deceit (ante, pp. 657-659). 

Subsequent ratification, and adoption of a wrongful act hy parties for 
whose use and hetiefit the act was done. — He that receiveth a trespasser, 
and agrees to a trespass after it is done, is no trespasser,” observes Lord 
Coke, unless the trespass was done to his use or for his benefit, and 
then his agreement subsequent amounteth to a precedent commandment, 
for in that case omnis ratihabitio retrotrahitur et mandate priori sequi- 
paratur” (/). But to make the subsequent ratification equivalent to a 
precedent commandment, the act of trespass must have been committed 
in the name, and avowedly on behalf and for the benefit of the party sub* 
sequently ratifying it. If the trespass was not done for his use or benefit, 
or he is not in a situation to have originally commanded the act, then his 
subsequent assent does not make him a trespasser ( g). It is a known 

and welLestablished rule of law,” observes Tindal, G. J., that an act 
done for another by a person not assuming to act for himself, but for such 
other person, though without any precedent authority whatever, becomes 
the act of the principal if subsequently ratified by him. In that case the 
principal is bound by the act, whether it be for his detriment or ad- 
vantage, and whether it be founded on a tort or a contract, to the same 
extent and with all the consequences which follow from the same act if 
done by his previous authority. Such was the precise distinction taken 
in the Year-Book, 7 Hen. 4, fo. 35, where it was held that if a bailiff took 
a heriot, claiming property in it himself, the subsequent agreement of the 
lord would not amount to a ratification of his authority as bailiff at the 
time ; but if he took it at the lime as bailiff of the lord, and not for 
himself, without, however, any command of the lord, yet the subsequent 
ratification by the lord made him bailiff at the time.” In accordance with 
this principle of law it has been held, ** that where the sheriff acting under 
a valid writ of execution by the command of the court, and as the servant 
of the court, seizes the wrong person's goods, a subsequent declaration by 


(e) Hoe V. Birkenhead, Lane. dc. HmI. (g) Wilson v. Barker, 4 B. & Ad. 610 ; 
Co., 7 Exch. 41. 1 N. & M. 400. NicoU v. Glennie, 1 M. 

(/) Coke, 4 Inst. 817. Dallas, C. J., & S. 592. 

UvtU Y. PiekersgiU, 1 B. & B. 282. 
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the plaintiff in the original aotion ratifying and approving the taking, 
cannot alter the character of the original taking and make it a wrongful 
taking by the plaintiff in the original action” (A). 

What amounts to evidenoe of ratification of a vyrongful aoU — But to make 
a man a trespasser by relation from having ratified and adopted an act of 
trespass done in his name, and for his benefit, it must be shown that the 
act was ratified and adopted by him with full knowledge of its being a 
trespass, or of its being tortious, or it must be shown that in ratifying 
and taking the benefit of the act he meant to t^e upon himself, without 
inquiry, the risk of any irregularity which might have been committed, 
and adopt the transaction, right or wrong. Promises to make inquiries, 
expressions of disapprobation of the conduct of the agent, accompanied by 
offers of.compromise and overtures to purchase peace by returning the 
property taken, or paying the value of it, are of themselves no evidence of 
a ratification of the wrongful act (t). 

Employer and contractor. — We have already seen, that when a person 
intrusts the execution of work to a contractor, who exercises an inde* 
pendent employment, and selects and pays his own workmen, the 
originator of the work is not responsible in general for injuries arising 
from the incompetence of the contractor, or the negligent execution of the 
work (ante, pp. 258, 259), unless lands or tenements in the actual 
occupation of the defendant have thereby been made a nuisance and 
source of annoyance to the adjoining occupiers (ante, p. 106). 

Liabilities ex delicto of servants and agents executing the orders of their 
masters and employers. — All persons procuring, commanding, aiding, or 
assisting in the commission of a trespass, are principals in the transaction, 
and persons assenting to a trespass after it has been dofie may also become 
trespassers. Both the master who commands the doing, and the servant 
who does an act of trespass, may be made responsible as principals, and 
sued jointly for damages (A). A servant keeping the key of a room, know- 
ing that a man is imprisoned therein, is a trespasser (/). Where an arrest 
has been made under process, which is afterwards set aside for irregularity, 
both the attorney who sued out the process and the client who set the 
attorney in motion may be sued for the assault and false imprisonment 
(ante, pp. 489, 490). The servant is, as we have seen, equally liable 
with the master in respect of his own personal participation in a wrongful 
act, and cannot discharge himself from liability on the ground that he 
acted under unavoidable ignorance and in obedience to his master’s 
orders, nor can he justify under any authority from his master when his 

(A) WiUon y. Tammorit 6 Sc. N. B. (k) Bates v. Pilling, 0 B. C. 38. 

906 ; 6 M. & Or. 242. (2) Bro. Abr., Tcesfass, pi. 183, 250, 

(t) Roe\. Birkenhead^ttc., 7 Exch. 86. 265. 
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master had no authority* in the matter (m). A Bryant may, as we have 
seen, be liable for a conyersion to which he is a party, though he is 
acting in obedience to the commands of his master, and imder authority 
from him (n). But a seryant who has charge of goods received by him 
from his master is not, as we have seen, responsible for a conversion of 
them, merely because he refuses to give them up on the demand of a 
stranger (ante, p. 188 ). 

Joinder of husband and wife as defendants.-^Tbe husband is by law 
answerable for all actions for which his wife stood attached at the time of 
the marriage, and also for all her torts and trespasses during coverture ; 
but the action must be against them both jointly, for if she alone were 
sued, it might be a means of making the husband liable without giving 
him an opportunity of defending himself (o). The husband Jbakes his 
wife with all her obligations and liabilities. If, therefore, at the time of 
her marriage she is tenant of certain premises, and has received notice 
to quit, the husband after the marriage incurs the obligation of giving up 
possession of the premises, and may render himself liable to an action for 
double value for holding over ; for if the wife incurs the penalty the 
husband will have to pay it, and he cannot get rid of the obligation by 
pleading ignorance, for it is his duty to make inquiry; nor by showing 
that his wife deceived him, or concealed the potice to quit (p). 

The husband must be sued jointly with the wife for an assault or 
libel committed by the wife, or for the destruction or conversion of 
property by the wife, or for any act of trespass committed by her during 
the coverture (9). He continues answerable in damages to all persons 
who have been injured by the wrongful act of the wife so long as the 
relation of husband and wife continues, though they are living apart (r), 
unless they are separated under a decree of judicial separation, in which 
case the husband is not liable for the wife's tortious acts committed 
during the period of such separation («). 

The husband and wife are liable for frauds committed by the wife, 
unless the fraud is directly connected with the contract of the wife, and is 
the means of effecting it, and parcel of the same transaction, in which case 
the wife is not responsible, and the husband cannot be sued for it. An 
Action, for example, will not lie against husband and wife for a false 
and fraudulent representation by the wife to the plaintiff that she was 

Sole and unmarried at the time of her signing a promissory note a^ 

(m) Stephens v. ElwaU^ 4 M. & S. 201. 170. 

Bennett v. Bayes, 8 W. R. Exch. 320. {q) CaUeraXl v. Kenym, 3 Q. B, 815. 

(n) Perkins v. SmUh, 1 Wils. 328. Keywwrth v. BiU, 8 B. & Aid.' 680. 

Davies v. Vernon, 6 Q. B. 443. Draper v. Fulkes, Yelv. 165. 

(o) Bao. Abr., Babon and Feme, L. (r) Bead v. Briscoe, 5 C. A P. 484. 

(p) Lake v. 1 B. A P., N. R, (t) 20 A 21 Viet. 0 . 85, B, 26, 
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surety for him to a third person, whereby he was induced to adrance a 
sum of money to that person (0* 

Where a married woman signed and delivered a distress warrant to a 
bailiff, and directed him to distrain the goods of a tenant, under the 
impression that she had a right to distrain when she had no such right, 
and the plaintiff having been sued and compelled to pay damages fbr the 
illegal distress, brought an action of tort for deceit against the wife and 
her husband, it was held that the action was not maintainable, as it was 
not founded upon an alleged assertion of the wife that she had a right to 
distrain, and there could be no retainer of the plaintiff to distrain given 
by the wife, nor any contract by her to indemnify him (u). 

Whenever both husband and wife are jointly concerned in the com- 
mission of a wrongful act both are liable, whatever may be the result as 
to damages, in case the wife should survive her husband (a;). 

The husband of an executrix or administratrix is liable in respect of 
all assets received and wasted, and devastavits committed by himself or 
by his wife during the coverture, and his estate remains liable after his 
death (y). 

After the death of the wife the surviving husband is discharged from 
all responsibility for her tortious acts, unless he himself participated 
therein, or authorised or instigated them, in which case he will be respon- 
sible, like any other master who has committed a tortious act through the 
medium of his servant. After the death ©f the husband the wife may be 
sued alpn# for all tortious acts in whidb she has participated, whether she 
was a solp actor in them or whether they were committed by her at the 
instigation or under the influence and direction of her husband (z). And 
the same rule of law prevails where the husband has abjured the realm, 
or been transported, and is thereby civiliter mortuus (a). 

Of the liability of married women for wrongs done by them after a judicial 
separation, — In every case of a judicial separation the wife so separated is 
considered a feme sole, for the purpose of being sued for wrongs and 
injuries done by her, and her husband is not liable for any wrongful act or 
omission by her (ft). 

Liabilities ex delkto of infants, — An infant in the actual occupation of 
land is responsible for nuisanpes and injuries to his neighbour, arising 
from the negligent use and management of the property. A man who 
has made a contract with an infant cannot convert anything that arises 
out of that contract into a tort, and seek to enforce the contract through 

Liverpool AdelpM Loan Associaiion - (y) Smith v. Smith, 21 Beav. 385. 

v. Fairhurst, 9 £xch. 429. (z) Vinev, Saunders, 4 Bing. N. C. 102. 

(tf) RauUngs v. Bell, 1 G. £. 959. (a) £ac. Abr., Baron and Fere, M. 

(x) Vine V. Saunders, 4 Bing. N. C. 99. (6) 20 & 21 yict, c, 85, s. 26, 
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the mediom of an action of tort. Therefore, where a lad hired a mare, 
and injured it by immoderate riding, it was held that a plea of infancy 
was an answer to the action, the action being founded on a contract (c). 
An infant is not liable for conversion of goods if the cause of action is 
grounded on matter of contract with the infant, and constitutes a breach 
of contract as well as^ a tort (d). Neither is he liable, as previously 
mentioned, to an action for a frfiudulent representation or a breach of 
warranty (e) ; nor is he chargeable on the custom of the realm as a 
common innkeeper. 

But if an infant gets goods into his hapds by fraud and false pre- 
tences, or under colour of a pretended contract, and then refnses to deliver 
up the goods on the demand of the party who has been defrauded of the 
possession of them, he cannot, if the goods were in his hands or under his 
control at the time they were demanded back, set up his minority as a 
defence to an action grounded on such demand and refusal (/). 

Where an action for money had and received was brought against an 
infant to recover money which the infant had embezssled, Lord Kenyon 
said that infancy was no defence to the action; that infants were liable to 
actions ex delicto, though not ex contractu ; and though the action was in 
form an action of the latter description, yet it was ex delicto in point of 
substance; that if an action of trover had been brought for any part of 
the property embezzled, or an action grounded on the fraud, infancy 
would have been no defence; and that as the object of the action was pre- 
cisely the same, his opinion was that the same rule of law s)iould^pply (g). 

Liahilitiea of executors and administrators for committed by their 

testator or i^t^tate* — An action does not in general lie at common law 
against executors to recover dftmages for wi^ste committed by their testator, 
it being a tort which dies with the person (A). They are not responsible 
in damages for injuries done by their testator in cutting down another 
man's trees, or for trespasses committed by him in entering in his life-r 
time upon another man's land, and prostrating fences, or digging therein, 
where the wrongdoer acquires no gain to himself from the commission of 
the wrong; but wherever by the wrong done property is acquired which 
benefits the testator, there an action for the value of the property shall 
survive against the executor. So far as the tort itself goes, an executor 
shall not be liable; but so far as the act of the offender is beneficial, 
his assets ought to be answerable, ax^d his executor therefore shall be 

(c) JenningB v: Rundall,^ T. B. 335. (/) MilU v. Qraham, 1 B. & P., N. B. 

(<0 M€mhg V. 8eoU, 1 Sid. 120. 145. 

{e) Ante, p. 661. HowUU v. HasweU, (g) Bristow v. Eastman, 1 Esp. 172. 

4 Campb. 118. Green v. Greenbank^ 2 (h) 2 Inst. 301. 

Marsh. 485. 
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charged. Where, therefore, trees, coals, or minerals wrongfully severed 
by one man from the soil and freehold of another, have been sold by the 
wrongdoer, and the latter dies, his estate, in the hands of his executor, is 
answerable for the price, and an action for money had and received may 
be maintained against the executor for the recovery thereof (t). 

Personal representatives are not responsible for a conversion or un- 
lawful detention by their testator or intestate in his lifetime of another 
man's chattels, the private wrong being, as we have seen, buried with the 
offender. But where there has been a conversion of property by the 
deceased, which has benefited his personal estate^ the personal representa- 
tive may, in general, be sued in form ex contractu, founded on the tort. 

Thus an action on the custom of the realm against a common carrier for 
not receiving and carrying goods, being for a tort, will not lie against 
an executor; but an action ex contractu for the same cause will lie. If a 
man take a horse from another, aiid bring him back again, an action for 
the trespass will not lie against his executor, but an action for the use and 
hire of the horse by the deceased may be maintained” (h). Where the 
plaintiff declared that ho was possessed of a cow which he delivered to the 
testator to keep for him, and that the testator sold the cow, and con- 
verted and disposed of the money to his own use, it was held that the 
executor was not responsible in trover for the conversion of the cow by 
the testator, but that he might bo made liable for the value of the cow in 
an action for money had and received (Z). 

No action lies against an executor of a deceased sheriff, gaoler, or 
officer, for an escape suffered or permitted by his testator, or by reason of 
his testator's having neglected to attend and give evidence in a cause in 
obedience to a subpoena served upon him in his lifetime (m). 

Wrongs committed hy a deceased person within six months before his 
death , — By 3 & 4 Wm. 4, c. 42, s. 2, reciting that there was no remedy 
provided by law for certain wrongs done by a person deceased in his life- 
time to another in respect of his property, real or personal, it is enacted, 
that an action of trespass or case may be maintained against the executors 
or administrators of any person deceased, for any wrong committed by 
him in his lifetime to another in respect of his property, real or personal, 
so as such injury shall have been committed within six calendar months 
before such person’s death; and so as such action shall be brought within 
six calendar months after such executors or administrators shall have 
taken upon themselves the administration of the estate and effects of such 
person; and the damage to be recovered in such action shall be payable 

(i) Powell V. Rees, 7 Ad. & E. 428. Perkinson v. Gilford, Cro. Gar. 580. 

(A) HavMy v. Trott, Gowp. 375. (m) 'Williams on Executors, pt. 4, 

(/) BaiUy v. BirtUs, T. Baym. 71. bk. 2. 
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in like order of admimstration as tke nmple contract debts of sncb person. 
Where a watch was shown to have been in the possession of a testatrix 
more than six months before her decease, and she was asked within the 
six months to give it np, and wrongfully refused, this was held to be 
eyidence of a conversion within six months of her death (n). 

Actions against the executor of a preheudary^ vicar ^ or incumbent of a heus-^ 
flee for dilapidations are maintainable where the prebendal-house, or the 
buildings, hedges, and fences belonging to the prebendary, vicarage, or 
benefice, are left in a state of decay, or where there has been a felling of 
timber otherwise than for repairs or fuel (o); but the incumbent of a 
vicarage cannot maintain an action against the executor of his predecessor 
for not cultivating the glebe-land in a husbandlike manner (/}). 

Actions against executors for a devastavit — Formerly, if an executor 
committed a devastavit and died, the wrong died with him, so that his 
executor was not liable for it; but by 80 Car. 2, c. 7, and 4 & 5 Wm. and 
M. c. 34, 8. 12, the executors or administrators of any executor or admin- 
istrator, who shall waste or convert to his own use the estate of his testator 
or intestate, shall be liable in the same manner as their testator or in- 
testate would have been if they had been living. 

Liabilities of executors and administrators for their own wrongful acts.^ 
If a testator or intestate at the time of his death was in the possession of 
the goods and chattels of third parties, and had no lien upon them, and 
these goods come into the possession of his> personal representatives after 
his decease, or under their dominion and control, and they refuse to give 
them up to the owners on demand made by the latter, they are respon- 
sible in damages for a conversion or imlawful detention of the property. 
But those only who have been guilty of the tort should be made defendants. 
Thus, if there are three executors, and one only of the three has got pos- 
session of, or has meddled with, the goods of the plaintiff, that one alone 
should be sued. 

Liabilitiss of assignees in bankruptcy and insolvency, — Assignees of the 
estate and efiects of bankrupts may, with leave of the court and not other- 
wise, defend any action or suit which the bankrupt might have defended, 
and in such case their costs may be allowed out of the bankrupt's estate. 
Assignees of a bankrupt lessee are not liable as assignees of a lease unless 
they have done some act which unequivocally indicates that they have 
elected to take the lease. No general rule can be laid down as to the 
effect of their remaining in possession of the demised premises, or paying 
rent for them. £ach case must be determined by the peculiar circum- 

(w) Xiehmond v. McAoInm, 8 Sc. 137. Saund. 210 a, notea. 

(o) JtadeUff v. D’Oyly, 2 T. R. 030. (p) Bird v. Belghy 4 B. d? Ad. 830. 

Wine V. Metcalfe, 10 B. & C. 312; 1 
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fitanees belonging to it When these are equivocal, the lessor diould 
avail himself of the power given by the Bankrupt Act to apply to the 
Court of Bankruptcy that the assignees may be put to their election (q). 

Of the continued liability of a bankrupt or ineolvent to actions ex delicto. 
-i^The bankrupt and insolvent acts do not exempt a bankrupt or insolvent 
from actions for damages in respect of wrongs done by them prior to or 
during the bankruptcy or insolvency, for the damages do not constitute a 
debt until they have been assessed by a jury, and judgment for them has 
been obtained (r). If the action has been tried, and damages recovered, 
before the granting the certificate or the discharge, so that the amount 
has become a judgment-debt provable against the estate, then the certi- 
ficate in bankruptcy, or the final order in insolvency, will be a bar to 
further proceedings thereon (s). 

Of the number of the defendants in actione ex delicto •^Parties jointly and 
eeverally Whoever wilfully assists iu the doing of an unlawful act 

becomes answerable for all the consequences of such act; and when 
several persons have been jointly concerned in the commission of a wrong- 
ful act, they may in general, as we have seen, all be charged jointly as 
principals, or the plaintiff may sue any of the parties upon whom indivi- 
dually a separate trespass attaches (f). 

Torts are in their nature several, and in all actions of tort, therefore; 
one defendant may be acquitted and others found guilty. 

In the case actions for the wrongful conversion of property, several 
parties may be Joined as defendants, and one or more of them be found 
guilty and the rest acquitted ; and unless all are implicated in a joint 
conversion, all cannot be found guilty But wh^re the action, though 
for a tort, is founded on a contract, and several defendants are sued jointly, 
it has been doubted whether one can be acquitted and another found 
guilty (x). Where an action was brought against two defendants for 
deceit, alleged to have been committed in a joint sale by them of some 
sheep, and the declaration set forth that the defendants sold to the plain- 
tiff some sheep, their joint property, and warranted them to be sound, and 
they proved to be unsound, and there was no evidence to affect one of the 
defendants, it was held that the action was founded on the joint contract 
of both, and that one defendant could not be acquitted and the other 
found guilty (y). 

(q) (?oo<Ztt;iiiY.Ao&{e,8 Ell. (1) 14. Kenyon, C. J., Mitchell v. 

27 Law, J., Q. B. 204. TarbuU, 6 T. B. 651. Sutton v. Clarke^ 

(r) Lloyd V. PeeU, SB.* Aid. 408. 6 Taunt. 29. 

Parker v. Crofc, 6 Bing. 63. Parker v. (u) NicoU v. Olenniej 1 M. & S. 588. 
Norton^ 6 T. R.'699. (a?) Pozzi v. Shipton, 8 Ad. & £. 976. 

(s) Longford v. ElUz, 1 H. Bl. 29 n. (y) Weall v. King, 12 East. 462. 
Oreenway v. Fisher, 7 B. ^ C. 436. 
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By the Common Lew Plroceduie Act, 1852 (15 & 16 Viet. c. 76), a 
misjoinder of defendants may be amended either before or at the trial 
(post, s. 8). 

When an action has been brought against several joint-trespassers, the 
evidence must be confined to the joint offence in which all are implicated^ 
The plaintiff cannot recover for what was done by one or more before or 
after the joint act (z ) ; and when an action is brought for one joint-trespass, 
and the plaintiff elects to go for a trespass committed at any particular 
time, he must confine himself to that period ; and if all the defendants 
were not then concerned in the trespass then committed, the plaintiff 
cannot have recourse to a trespass committed at a future time, when some 
ot the defendants were concerned who were not implicated in the first 
transaction (a), for some of the defendants might be thereby subjected to 
damages for a trespass wherein they had no part or concern (5); but if he 
fails in proving ia joint-trespass by all on the day he at first selects, he is 
at liberty to abandon that trespass and to prove a joint-trespass at another 
period (c). 

When the plaintiff's evidence discloses no joint-trespass committed by 
all the defendants, but only separate trespasses by each, the plaintiff may 
be put to his election against which of the several defendants he will pro- 
ceed (d). 

One of several partners cannot, as we have seen, drag the firm or his co- 
partners into a trespass by signing a warrant or authoritf^for the doing a 
wrongful act in the name of the firm of which he is a m^ember ; for one 
partner has no authority to bind the partnership to the commission of a 
wrongful act without Jbhe previous consent or subsequent concurrence of all 
the partners (e). If the act is done by the one partner for the benefit 
of the firm, and the firm afterwards take advantage of the act, and 
adopt the transaction, they may then, as we have seen, become responsible 
for it. 


(;:) Aaron v. Alexander, 8 Camph. 85. Bing. N. C. QO. 

(fl) Sedley v, Sutherland, 3 Esp. 204. (d) Howard v. Newton, 2 Mood. & Rob. 

(h) Ibid. Tait V. Harris, 6 0. d; P. 510. 

73. (e) Petrie v. Lament, C. & M. 86. 

(c) Roper v. Harper, 6 SCi 250; 4 
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SECTION III. 

OF NOK -JOINDER AND HIS-JOINDBR OF PARTIES AMENDMENT BEFORE AND 

AT THE TRIAL. 

By the Law and Equity Bill now before Parliament it is provided (s. 42), 
that the joinder of too many plaintiffs shall not be fatal, and that Judg- 
ment may be given in favour of such one or more of the plaintiffs as shall 
be adjudged by the court to be entitled to recover. 

Amendment of non - joinder and mis -joinder before tnah — 'Bj the 
Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76, s. 34), it is 
enacted, that “ it shall bo lawful for the court or a judge, at any time 
before the trial of any cause, to order that any person not joined as plain- 
tiff shall be so joined, or that any person originally joined as plaintiff shall 
be struck out, if it shall appear that injustice will not bo done by such 
amendment, and that the person to be added consents, cither in person or 
by writing under his hand, to be so joined, or that the person to be struck 
out was originally introduced without his consent, or that such person 
consents in manner aforesaid to be so struck out ; and such Amendment 
shall be mad^^n such terms as to the amendment of the pleadings (if 
any), postponement of the trial, and othenvise, as the court or judge by 
whom such amendment is made shall think proper; and when any such 
amendment shall have been made, the liability of any person who shall 
have been added as co-plaintiff shall, subject to any terms imposed as 
aforesaid, be the same as if such person had been originally joined in such 
cause.” 

Amendment at the trial. — It is further enacted (15 & 16 Viet. c. 76, 
s. 35), that in case it shall appear at the trial of any action that there has 
been a mis-joinder of plaintiffs, or that some person, not joined as plaintiff, 
ought to have been so joined, and the defendant shall not, at or before the 
time of pleading, have given notice in writing that he objects to such non- 
joinder, specifying therein the name or names of such person, such mis- 
joinder or non-joinder may be amended as a variance at the trial by any 
court of record holding plea in civil actions, and by any judge sitting at 
nisi prius, or other presiding ofScer, in like manner as in the case of 
amendments of variances under the statute 3 & 4 Wm. 4, c. 42, if it 
shall appear to such court, or judge, or other presiding officer, that such 
mis-joinder or non-joinder was not for the purpose of obtaining an undue 
advantage, and that the person to be added consents, either in person or 

3 B 
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by writing under his hand, to be so joined, or that the person to be struck 
out was originally introduced without his consent, or that such person 
consents in manner aforesaid to be so struck out ; and such amendment 
shall be made upon such terms as the court, or judge, or other presiding 
ofBlcer by whom such amendment is made shall think proper; and when 
any such amendment shall have been made, the liability of any person who 
shall hare been added as co-plaintiff shall, subject to any terms imposed as 
aforesaid, be the same as if such person had been originally joined in such 
acti(Bu 

Ammdmmt after notice or plea in dbaiment of nm^oinder of parties . — 
It is also enacted (15 & 16 Viet. c« 76, s^ 86), that in case notice of nour 
joinder be given, or any plea in abatement of non-joinder of a person as 
co-plaintiff, in cases where such plea in abatement may be pleaded, be 
pleaded by the defendant, the plaintiff shall bs at liberty, without any 
order, to amend the writ and other proceedings before plea, by adding the 
name of the person named in such notice or plea in abatement, and proceed 
in the action without any further appearance, on payment of the costs 
occasioned by such amendment ; and, in such case, the defendant shall be 
at liberty to plead de novo. 

Mie-joinder of defendants in actions of tort founded on conlractm^ Amend- 
ment before or at the trial, — By 18 & 16 Viet, c, 76, s. 37, it is enacted, 
that it shall be lawful for the court or a judge, in the case of the joinder 
of too many defendants in any action on contract, at any4llbe before the 
trial oftiuch cause, to order that the name or names of one or more of such 
defendants be struck out, if it shall appear to such court or judge that 
injustice will not be done by such amendment ; and the amendment shall 
be made upon such terms as the court or judge, by whom such amendment 
is made, shall think proper; and in case it shall appear at the trial of any 
action on contract that there has been a mis-joinder of defendants, such 
mis-joinder may be amended as a variance at the trial, in like manner as 
the mis-joinder of plaintiffs (ante, p. 737), and upon such terms as the 
court, or judge, or other presiding officer by whom such amendment is 
made shall think proper. 

Unddr the power of amendment given by this section, a mis-joinder of 
defendants may be amended at the trial, by striking out the name of a 
defendant against whom judgment by defauirhas been signed (/). But 
the section applies only where the party has been erronepusly joined, not 
where the question of his liability has been left to the jury .and a verdict 
has \>em given in his favour (p). The court Krill not i»yicw the discretion 

</) Ofwavee v. mrnphreye, di Law, J., {g) Wichem v. Bteel, 2 C. B., N. S. 

W. 492; 29 Law, Q- P. 241. 
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of the judge where he has refused to amend, but will control an improper 
exercise of the power of amendment (A). 

Actitms of tort founded on contract — Pl^ in abatement for non-joinder of 
defendants— Amendment of proceedings. — It is also enacted (15 & 16 Viet, 
c. 76, s. 88), that in any action on contract where the non-joinder of any 
person or persons as a co-defendant or co-defendants has been pleaded in 
abatement, the plaintiff shall be at liberty, without any order, to amend 
the writ of summons and the declaration, by adding the name or names of 
the person or persons named in such plea in abatement as joint-contractors, 
and to serve the amended writ upon the person or persons sio named in 
such plea in abatement, and to proceed against the original defendant or 
defendants, and the person or persons so named in such plea in abatement. 
But it is provided that the date of such amendment shall, as between the 
person or persons so named in such plea in abatement, and the plaintiff, be 
considered for all purposes as the commencement of the action. 

(A) Holden v. BaUanline^ 8 W. B. 800 ; Q. B. 30 Law, T« B. 140. 
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CHAPTER XX. 

OF FLEADINGS, DEFENCES, AND EVIDENCE IN ACTIONS 
EX DELIClO. 
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actions ex delicto, — Abolition of forms 
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SECTION 1. 

OF PLEADINGS, DEFENCES, AND EVIDENCE IN ACTIONS EX DElIStO. 

Aholitum of forma of action — Joinder of different causes of action in the 
same suit, — By the Common Law Procedure Act, 1852 (15 & 16 Viet, 
c. 76) it is enacted (s. 3), that it shall not be necessary to mention any form 
or cause of action in any writ of summons, and (s. 41) that causes of 
action, of whatever kind, provided they he by and against the same parties 
and in the same rights, may be joined in the same suit ; excepting replevin 
or ejectment, and where two or more of the causes of action so joined are 
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local, and arise in different counties, the venue may be laid in cither of 
such counties; but the court or a judge has power to prevent the trial of 
different causes of action together, if such trial would be inexpedient, and 
may order separate records to be made up, and separate trials to be had; 
also (s. 40) that in any action brought by a.man and his wife for an injury 
done to the wife, in respect to which she is necessarily joined as co- 
plaintiff, it shall be lawful for the husband to add thereto claims in his 
own right. 

Requisites of the declaration. — Every declaration of the cause of action 
must have a certain formal 4K>mmencement and conclusion, and the name 
of the county from which the jury are to come to try the action is in all 
cases to be stated in the margin of the declaration, and taken to bo the 
venue intended by the plaintiff, and no venue is to be stated in the body 
of the declaration, or in any subsequent pleading; but wherever local 
description is required such local description is to be given (i), and the 
cause of action must be proved to have arisen at the particular place 
named : but where local description is not necessary, and the declaration 
does not allege that the injury was done in any particular locality, it is 
not necessary to prove the exact place where it was done {k). 

The plaintiff is at liberty in all personal actions to lay his venue where 
he pleases, and the court will not make an order for changing the venue, 
unless there is manifest inconvenience or impropriety in trying the cause 
in the county selected by the plaintiff (Z). 

When the declaration is for a breach of duty, the facts creating the 
duty should be set forth on the face of the declaration. It is not enough 
to state that it was the duty of the defendant to do the act which he is 
stated to have neglected to do (m). “ The decisions,” observes Lord 
Campbell, show that the allegation of duty in a declaration is in all 
cases immaterial, and ought never to be introduced, for if the particular 
facts set forth raise the duty, the allegation is unnecessary; and if they 
do not, it will be unavailing. If the particular facts stated in the decla- 
ration do not raise the duty, it cannot be established by other facts not 
stated. *The declaration, therefore, must stand or fall by the facts 
stated” (n). 

The novelty of the particular complaint set forth in a declaration is no 
objection to it, provided it shows an injury cognizable by law (o). 

Statement of special damage . — If any peculiar or special damage has 

(«) 15 & 16 Viet. c. 76, 88. 59, 00. Beg. (w) Brown v. Mallettj 5 C. B. 615, 
Geo. 16 Viet. 1 £11. & Bl. App. Ixxix. Metcalfe v. Hetheringtotij II Exch. 209. 

(Jt) /Simmons v. LiUyslone, 8 Exch. 441 ; (n) Seymour v. Maddox^ 16 Q. B. 331. 

22 Law, J., Exch. 218. (o) AshJby v. White^ 1 Smith’s L, C. 

(1) HelUweU v. Hohson^ 3 C. B., N. S., 213. 

701. 
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been sustained by the plaintiff, it should be stated in the declaration, triih 
such reasonable particularity as to give notice to the defendant of the 
peculiar nature of the injury. Where the action is not maintainable at 
all inthout proof of special damage, then the fact of special damage 
haying been sustained cannot be giyen in eyidence without statement of 
it in the declaration ; and in other actions, such as actions for words 
which are actionable in themselres, particular instances of special damage 
cannot be giyen in eyidence, unless they are particularized in the declara- 
tion (p). 

It is not necessary in a declaration by a plaintiff, who sues as the ad- 
ministrator of his deceased wife for his own benefit as husband, to disclose 
or allege any pecuniary damage suffered by the plaintiff beyond the ordi- 
nary claim for damages (q). 

Several amntB in declarationB in respect of the same cause of aeftbn.-*- By 
the rules and orders made by the judges pursuant to the Common Law 
Procedure Act, 1852, it is provided that, except as thereinafter mentioned, 
seyeral counts on the same cause of action shall not be allowed, and any 
count or counts used in yiolation of the rule may, on the application of the 
party objecting, within a reasonable time, or before an order made for time 
to plead, be struck out or amended by the court or a judge, on such terms 
as to costs or otherwise as such court or judge may think fit; but the 
court or judge may allow such counts on the same cause of action as may 
appear to be proper for the purpose of determining the real question in 
controyersy between the parties on its merits, subject to such terms as to 
costs and otherwise as the court or judge may think fit. And when no 
rule or order has been made as to costs, and on the trial there is more 
than one count founded on the same cause of action, and the judge or 
presiding officer before whom the cause is tried shall, at the trial, certify 
to that effect on the record, the plaintiff will be liable for all costs occa- 
sioned by such count, in respect of which he has failed to establish a dis- 
tinct cause of action, including those of the eyidence as well as those of 
the pleading (r). 

Of pleas in actions es> delicto,-^ln actions for a wrong or a breach of 
duty, the plea of not guilty operates, as we have seen, as a denial only of 
the breach of duty or wrongful act alleged to have been committed by the 
defendant, and not of the facts stated in the inducement (a), and no other 
defence than such denial is admissible under that plea. All other pleas 

(p) Brownings. Neuman^ 1 Str. 606; declaraeions in partionlar actions, see* 
ante, p. 612. ante, pp. 10^12, 60-68, 108-111, 184, 135» 

(tf> Chapman y. BothtteU, 27 Law, J., 100, 160, 224, 220, 260, 261, 298, 204} 

Q.B.810; ante, p. 261. 338, 389, 881-388, 418, 419, 449-448, 

(r) Mercer v. Stanbarg, 20 Law, J., 491,402, 043, 044, 072, 611-618, 606. 

Exch. 316; 2 H. & N. 100 n* As to (s) i)uii/brd y. Tinttles, 12 M.&W. 034. 
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in denial must take issue on some particular matter of fact alleged in the 
declaration (t). But where an actioit is brought against a master or em- 
ployer for injuries sustained through the negligence of his serrant or 
workman in doing his master’s work, or executing his orders, the plea of 
not guilty puts in issue the fact whether the party doing the injury was 
the servant of the defendant, and whether be was doing his work or 
executing his orders (u). If several wrongful acts are alleged in the 
same declaration, the plea of not guilty puts them all in issue (a?). Where 
special damage is substantially the thing complained of, as in actions for 
verbal slander, where the wprds spoken are not actionable per se, the plea 
of not guilty puts in issue the existence of the special damage (y). 

TF^at mature imet he specially pleaded . — By the new rules of plead- 
ing it is provided, that in all actions for torts, all matters in confession 
and avoidance of the cause of action, shall be pleaded specially, as in actions 
on contract ( 2 :). 

Of pleading several matters of defence . — The defendant may, by leave of 
the court or a judge, plead, in answer to the declaration or other subse- 
quent pleading of the plaintiff, as many several matters as ho shall think 
necessary for his defence, upon an affidavit being made by him or his 
attorney, if required by tbe court or judge, to the effect that he is advised 
or believes that bo has just ground to traverse the several matters pro- 
posed to be traversed by him, and that the several matters sought to be 
pleaded are respectively true in substance and in fact. But the pleas of 
not guilty, release, stf^tute of limitations, bankruptcy of the defendant, 
discharge under an insolvent act, coverture, denial that the property, an 
injury to which is complained of, is the plaintiff’s, leave and license, and 
son assault demesne, may be pleaded together of course, without 
leave (a). 

Except in cases specifically provided for, if either party plead several 
pleas, replications, avowries, cognizi^nces, or other pleadings, without leave 
of the court or a judge, the opposite party is at liberty to sign judgment} 
which may, however, be set aside upon an affidavit of merits (6). 

Several pleas, replications, or subsequent pleadings, or several avow- 
ries or cognizances, founded on the same ground of answer or defence, are 
not to be allowed, unless they appear to the court or judge to be proper 

{t) Beg. Gen. Hil. Term, 16 Viot. 1 Not guilty, and pleading specially in 
Ell. & Bl. app. Ixxzi. particular actions, see ante, pp. 12, 16, 

(tr) MUchell v. CrtueweHer^ 13 C. B. 68, 62, 111, 161, 225, 261, 295, 839, 386, 
245. 420, 402, 544, 564, 565, 613, 614, 658. 

{x) Card v. Card, 5 C. B. 682. (a) 15 & 16 Viet. 0 . 76, ss. 81, 84. 

(y) WOhy V. EUton^ ante, p. 614. (5) 15 & 16 Viet. c. 76, s. 86. Memter 

{z) Beg. Gen. Hil. Term, 16 Viet. 1 v. Boe, 13 C. B. 162. 

Ell. it Bl. app. Izxzi. As to the plea of 
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foT.determining the real question in controversy between the parties on its 
merits, and subject to such terms as to costs and otherwise as the court or 
judge may think fit. When no rule or order has been made, and on the 
trial there is more than one plea, replication, or subsequent pleading on 
the recprd, founded on the same ground of answer or defence, and the 
judge or presiding officer, before whom the cause is tried, certifies to that 
effect on the record, the defendant will be liable for all costs occasioned by 
such plea or other pleading, in respect of which he has failed to establish 
a distinct ground of answer or defence, including those of the evidence as 
well as those of the pleading (c). 

Traverses hy the defendant, — The defendant may either traverse gene- 
rally such of the facts contained in the declaration as might have been 
denied by one plea, or may select and traverse separately any material 
allegation in the declaration, although it might have been included in a 
general traverse. Ho is at liberty also to traverse the whole or part of a 
replication or subsequent pleading of the plaintiff by a general denial, or, 
admitting some part or parts thereof, to deny all the rest, or to deny any 
one or more allegations (d). 

Traverses hy the plaintiff, plaintiff, on the other hand, is at. 
liberty to traverse the whole of any plea or subsequent pleading of the 
defendant, by a general denial; or, admitting some part or parts thereof, 
to deny all the rest, or to deny any ona or more allegations (e). 

By 15 <& IG Yict. c. 65, it is enacted, that special traverses shall not 
be necessary in any pleading. 

Requisites of special pleas, — A plea pleaded generally to the whole 
declaration must offer a good answer in point of law to all the causes of 
action comprised therein. If it does not do this it is bad, and the 
plaintiff is entitled to judgment for so much as is not covered by the 
plea(/). A plea, which is a good plea to some only of the counts of a 
declaration, should in the introductory part thereof be confined to those 
counts, and not be pleaded generally to the whole declaration, not- 
withstanding s. 75 of the Common Law Procedure Act, 1852, which 
enacts, that pleas capable of being construed distributively shall bo taken 
distribntively, for that has reference only to the finding of the jury upon 
the issues joined {g). If a plea, which professes to answer the whole of 
the declaration, is in truth an answer only to part, the plaintiff may be 
entitled to judgment non obstante veredicto (h), 

(c) Reg. Gen. 10 Viet. 1 Ell. & Bl. {y) Jervis, C. J., Gabriel v. Dresser, 15 

app. Ixxix. C.B. 027. Wilkinson y, Kirby, 2^ Jjtxw, 

(d) \6& 16 Viet. 0. 76, ss. 70, 78. J., C. P. 224. ChappeU v. Davidson, 2 

(e) 15 & 16 Viet. e. 70, s. 77. Jur. N. S. 544. But see Blagrave v. 

(/) Royers v. Spence, 12 Cl. & Fin. Brist, Wat. Co., L H. & N. 887. 

718. (A) Lyne v. Sietfeld, 1 H. 4; N. 281. 



SECT. 1.] PLBADIKOS — FIOTITIOnS AND NEEDLESS AVBBMENTS. 74S'' 

In an action of libel, where the declaration sets out several distinct 
libels in different counts, the defendant cannot plead one plea in justifica- 
tion of the whole, but must plead the truth of the libel to each count 
separately (i). 

Any plea, good in substance, is not objectionable (s. 74) on the ground 
of its treating the declaration either as framed for a breach of contract or 
for a wrong. No formal defence is required in a plea, or avowry, or cog- 
nizance, and it is not necessary to state in a second or other plea, or 
avowry, or cognizance, that it is pleaded by leave of the court or a judge, 
or according to the form of the statute, or to that effect (k). 

Where proof of the precise locality is material to the defence, and the 
place is not described in the declaration (ante, p. 741), the defendant is 
bound to show it by his pleading (t). 

Of fictitious and needless averments in pleading. — All statements which 
need not be proved, such as the statement of time, quantity, quality, and 
value, where these are immaterial ; the statement of losing and finding, 
and bailment, in actions for goods, or their value; the statement of acts of 
trespass havings been committed with force and arms, and against the 
peace, &c., and all statements of a like kind, are to be omitted in 
pleading (m). 

It is an elementary rule in pleading, that when a state of facts is 
relied on it is enough to allege it simply, without setting out the subor- 
dinate facts which arc the means of producing it, or the evidence sustain- 
ing the allegation. Thus, in a case very familiar, if a trespass be justified 
by a plea of highway, the pleader never states how the locus in quo became 
a highway; and if the plaintiff’s case is that the locus in quo, by an order 
of justices, award of inclosure commissioners, local act of parliament, or 
any other lawful means, had ceased to be a highway at the time alleged in 
the declaration, he||imply puts in issue the fact of its being a highway at 
the time, without alleging the particular mode by which he intends to 
show, in proof, that it had before then ceased to be such. The certainty 
or particularity of pleading is directed, not to the disclosure of the case of 
a party, but to the informing the court, the jury, and the opponent, of the 
specific proposition for which he contends ; and a scarcely less important 
object is the bringing the parties to issue on a simple and certain point, 
avoiding that prolixity and uncertainty which would very probably arise 
from stating all the steps wliich lead up to that point ” (n). 

Defences arising after the commencement of the action may be pleaded, 

(1) Honess v. Stuhhs, 8 W. R. 188 ; 487. EUuon v. IsUs, 11 Ad. & E. 670. 

ante, pp. 615, 616. (m) 15 & 16 Viet. c. 70, s. 40. 

(A) 15 & 16 Viet. c. 76, ss. 1, 74, 67. (n) WiUiams v, Wilcox, 8 Ad. ds E. 

(2) Wehher v. Sparkes, 10 M. Sc W. 388. 
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i<)g6tb6r tfiih |deft 0 of defences arising before the odnimencement of the 
aetion, hut the plaintiff may confess such plea^ and become entitled to the 
costs of the cause up to the time of pleading such plea. The rule does 
not apply to the case of a plea pleaded by one or more only out of several 
defendants (o). Any defence arising aftw the commencement of the 
action must be pleaded according to the fact, without any formal com^ 
mencement or conclusion ; any plea which does not state whether the 
defence therein set up arose before or after action, will be deemed to be a 
plea of matter arising before action (p). ^ 

Payment of money into court hy way of compemation or amends.-^ By 
IS & 16 Yict. c. 76, it is enacted (s. 70), that it shall be lawful for the 
defendant in all actions (except actions for assault and battery (^), false 
imprisonment, libel, slander (r), malicious arrest or prosecution, criminal 
conversation, or debauching the plaintiff’s daughter or servant), and by 
leave of the court or a judge, upon such terms as they or he may think fit, for 
one or more of several defendants to pay into court a sum of money by 
way of compensation or amends, and such payment is to be pleaded, as 
near as may be, in the form given by s< 71 of the statute. The plaintiff 
may reply to the plea by accepting the sum paid into court in full satis* 
faction and discharge of the cause of action ip respect of which it has been 
paid in, and is at liberty, in that case, to tax his costs, and, in case of non- 
payment thereof within forty-eight hours, to sign judgment for such costs; 
or the plaintiff may reply that the sum paid into court is not enough to 
satisfy the claim of the plaintiff in respect of the matter to which the plea 
is pleaded ; and, in the event of an issu’e thereon being found for the defen- 
dant, the defendant is entitled to judgment and his costs of suit (s). 

Of the plea of infancy in actions ex delicto, — A plea of infancy consti- 
tutes no defence, as we have seen, to an action for an assault or false 
imprisonment, or to an action of libel and slander, or fgf seduction; but it 
is an answer to an action for deceit, and to actions of tort founded 
on contract, such as an action for a false and frfiudulent representation by 
an infant that he was of full age, whereby the plaintiff was induced 
to contract with him; for if such an actipn was maintainable, all the pleas 
of infancy would be taken away, such affirmations are in every con- 
tract (<). 


(o) Beg. Gen. 16 Viet. 1 £11. ip B). 
app. 

(p) 16 is 16 Viet. 0 . 76, s. 68. 

(q) In trespass for breaking and enter- 
ing the plaintiff’s house, and assaulting 
his son, whereby the plaintiff lost his 
son’s services, it was held that the de. 
fendant might pay money into> court. 
AVialon v. Hojford^ 6 Q. B. 921, Asto^ 


V. Perkee, 16 M. A W. 885. 

(r) As to making an apology and pay- 
ing money into court in caaea of libel 
and slander, see ante, pp. 614, 616.. 

(«) As to the effect of a payment of 
money into court in actions of tort, see 
post, s. 2. 

(i) Johmon v. Pye^ 1 Sid. 258. lAv, 
Aiel, /^n Au, v, Fairkunt, 9 !plxoh. 480. 
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Of the pita tf accord and eaUsfkcHtm.’^WheiieYet the plaintiff has 
consented to receive, and has actually received, satisfaction and recompense 
for the injuty he has sustained, the cause of action is discharged, although 
the satisfaction and recompense were not one-hundredth part of the value 
of his loss; for, by his own accord and agreement, the ityury is dispensed 
with, and in all actions in which nothing but amends are to be recovered in 
damages, there a concord carried into execution is a good plea (a). The 
ordinary form of pica of accord and satisfaction is to the effect that, after 
the accrual of the cause of action, and before the commencement of the 
suit, the defendant delivered to the plaintiff, and the plaintiff accepted from 
the defendant, certain goods and chattels, or monies, or securities for money, 
&c., specifying the nature and character of the things delivered in 
full satisfaction and discharge of the cause of action, and of all damages 
sustained therefrom by the defendant. 

Either money or chattels, railway bonds or negotiable securities, or 
an estate or interest in land, may be given, granted, or surrendered and 
accepted by way of compensation and amends for the damages that may 
have been sustained. If goods of the defendant are in the hands of 
the plaintiff, and it is agreed between the plaintiff and defendant that the 
plaintiff shall retain these goods as his property, in satisfaction and 
discharge of the cause of action, and the goods are accordingly retained 
and accepted by the plaintiff in satisfaction, &c., this is a valid accord 
executed, and is pleadable in bar of an action (x). But the delivery 
and acceptance of a man^s own goods and chattels constitute no satisfac- 
tion. Thus, in an action of trespass against a defendant in respect of an 
entry by him upon the plaintiff’s land, the defendant said that after the 
entry there was an accord between them that the plaintiff should re-enter 
into the same land, and should enjoy it without interruption by the defen- 
dant, and that ^ defendant should deliver to the plaintiff all the 
title-deeds concerning the said land; that the plaintiff had re-entered, and 
that the defendant had delivered the title-deeds ; and it was held that this 
was no answer, for it must be intended that the title-deeds were the 
plaintiff’s own title-deeds, and then to deliver him his own deeds, and put 
him in possession of his own land, was no satisfaction of the wrong done 
before in keeping him out; but it was admitted, that if the defendant had 
shown any title in himself to the possession of the deeds, then his 
delivering them up would have been a good bar to the action (y). 

The meaning of an accord and satisfaction is, that there has been an 
agreement for something to be done in satisfaction and discharge of 


(u) Andrew v. Boughey^ Dyer, 75 b. (x) Jones v. Sawkins^ 5 C. B. 142. 

(V) Bro. Abr. Accobd, 1. 
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the cause of action, and that the agreement has been completely per- 
formed, so that there is a total extinguishment of the original cause of 
action. The plea, therefore,^ must set forth an accord executed, showing a 
complete performance by the defendant of the substituted contract (s). 
Where the defendant had slandered the plaintiff, and after the utterance 
of the slander the plaintiff and defendant met, and it was agreed that 
certain letters and documents in the handwriting of the plaintiff, in the 
possession of the defendant, containing certain proofs against the plaintiff 
of the truth of the charges made by the defendant, should be burnt, and 
that no action should be brought, and the letters were burnt, but 
the plaintiff, nevertheless, brought an action, it was held that the accord 
executed was a bar to the action (a). 

P/ea q/* the pendency of another action far the eame wrong . — “ The law 
abhors multiplicity of actions, and therefore, whenever it appears upon 
record that the plaintiff has sued out two writs against the same defendant 
for the same thing, the second writ shall abate (b). Therefore, in an 
action of trespass for a horse, it is a good plea in abatement that another 
action is pending for the same trespass, whether the action be in the same 
court or in another and different court of co-ordinate jurisdiction (c). But 
the pendency of a suit in anT inferior court or in a foreign court (d) 
cannot be pleaded to an action in one of the courts of Westminster for the 
recovery of the same demand, and if the two suits are in their nature 
different, if the proceeding in one is in rem and in the other in personam, 
the pendency of the one cannot be pleaded in suspension of the other (e). 
If a plaintiff sues both at law and in equity for the same cause of action, 
he may be compelled to elect in which suit he will proceed (/). 

The court in many cases will relieve on motion where different actions 
arc brought for the same cause, instead of putting the party to plead. 
Thus, where compensation in damages has been clai^d for a trespass 
committed by several persons, and full compensation in damages has been 
received from one of the co-trespassers, the court will interfere summarily 
to prevent the plaintiff from seeking the same compensation a second time 
from another co-trespasser; but where the injury done is an injuiy to 
character from the publication of a libel, the court will not interfere in a 
summary way to prevent the continuance of proceedings against the pub- 
lisher of the libel, on the ground that damages have been recovered by the 
plaintiff from another publisher of the same libel, as the nature and extent 

(z) Gabriel v. Drawer, 15 0. B. 022. (d) OsteU v. Zepa^e, 10 Jur. 404. 

(а) Lane v. AppUgate, 1 Stark. 07. {e) Hamur v. BeU, 7 Moore, P. C. 

(б) Bac. Abr. Abatement, M. 281. 

(c) Lev. Ent. 54. Sparrg'e case, 5 Co. (/) Bimpeon v. Sadd, 24 Law, J., C. P. 
62 a ; Com. Big. Abatexssx, H. 24. 156. 
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of the injury in each particular case depend upon the extent of the 
circulation of the libel Qf). 

Of the plea of judgment recovered . — Whenever judgment has been 
recovered in an action of tort, the judgment, if pleaded, is a bar to any 
subsequent action for the same wrong; for you shall not bring the same 
cause of action twice to a final determination; nemo debet bis vexari pro 
eadem causa: and what is thesame cause of action is, where the same evidence 
will support both actions ” (^). In an action for slander, you cannot have 
an action twice over against the same person for the utterance of the same 
words on the same occasion, but every fresh utterance and publication of 
the slander create a fresh cause of action, so that you may have two 
actions for words spoken at different times, conveying distinct imputations 
upon the plaintiff; and judgment recovered in the first action would be no 
bar to the second action. Every plea alleging that the plaintiff brought a 
prior action against the defendant for the same wrong, and recovered 
judgment therein (t), must contain in the margin thereof a statement of 
the date of such judgment ; and, if such judgment be in a court of record, 
of the number of the roll, if any, on which the proceedings are entered. 
In default of such statement, the plaintiff will be at liberty to sign judg- 
ment as for want of a plea; and in case the same be falsely stated by 
the defendant, the plaintiff, on producing a certificate from the proper 
officer or person having the custody of the records or proceedings of the 
court where such judgment is alleged to have been recovered, that there 
is no such record or entry of a judgment as therein stated, is at liberty to 
sign judgment as for want of a plea (^). 

If the record, when produced, shows on the face of it that the cause 
of action, in the second suit, is not the same as that for which judgment 
was recovered in the former action, the record at once disproves the plea, 
and the plaintiff ipll be entitled to a verdict (^. But the varying of the 
form of the claim, where the claim is substantially the same, will not 
be allowed to defeat the operation of the rule. Therefore, where a servant 
in husbandry, being hired for a quarter of a year, and having entered the 
service, was discharged therefrom before the end of the quarter, and then 
sued her master in the County Court for discharging her without reiMon- 
able cause, and her master obtained a verdict on the ground that he had 
good cause for dismissing her, and the servant then, after the quarter 
had elapsed, took out a summons before justices against her master to 
recover the quarter's wages, it was held that the question before the 
* • 

(g) Martin V. Kennedy, 2 B. & P. 69. {h) Beg. Gen. Hil. T. 16 Viet. 10 ; 1 

(/i) Kitchen v. Campbell, 8 Wils. 804; £11. & Bl. app. 8. 

2 W. Bl. 827. (Z) Wadsworth v. Bentley, 28 Law, J., 

({) Basham v. Lumley, B C.SsT, 489 n. Q. B. 3. 
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justices under this summons vas substantially the same as that which had 
been adjudicated upon by the County Court, yiz. whether the dismissal 
was wrongful; that the decision in the County Court was conclnsiye 
between the parties, and could not be reviewed by the justices. “ It was 
open to the justices,” observes Cockbum, C. J,, “ to inquire whether the 
County Court had jurisdiction, and whether the judge had determined 
that the discharge of the respcmdent was rightful ; but as soon as they 
had ascertained both those facts in the affirmative, they were bound by 
law to treat the decision of the County Court as conclusive between the 
parties, and not to allow the dispute as to 'the discharge being wrongful 
to be reopened .” («i). 

The recovering from a servant of damages for leaving the service of 
his master, has been held to be a bar to a second action against another 
party for seducing the servant away from his master’s service, because 
the damage for the loss of service was compensated for in the first 
action (n). 

If two commit a joint tort, the judgment against one is of itself, 
without execution, a sufficient bar to an action against the other for the 
same cause (o); and whenever the cause of action in the two suits is 
identical, the recovery of judgment in the one is a bar to the other (p), 
A judgment, therefore, in a county court, is a bar to an action on the 
same subject-matter in any other court (q). But a judgment obtained 
upon some technical collateral point, not touching the substantial cause of 
action between the parties, is no bar to a subsequent action. If the 
plaintiff makes a mistake in his declaration, and the defendant demurs, 
and judgment is given for him, the plaintiff may rectify the mistake in a 
second action (r). Where the declaration in the second action is framed 
in such a manner that the causes of action may be the same as those in 
the first suit, it is incumbent on the party bringing the second action to 
show that they are not the same ” (a), The plaintiff ^o brings a second 
action, ought not to leave it to nice investigation to see whether the two 
causes of action be the same; he ought to show, beyond all controversy, 
that the second is a different cause of action from the first.” Where there 
are two distinct demands not in the least blended together, and the 
plaintiff has failed through inadvertence in proving one of them, he may 
maintaiu a second action for the other (t). Whenever the same point was 

(m) JtputUdga v. ffUlop, 20 Law, J., (q) Austin v. MiUs, 0 Exch. 288; 2d 

M. C. 90. Law, J., Exch. 42. 

(n) Bird v. JRandaU, 3 Burr. 184ft. (r) Lampen yMCedgeUHn, 1 Mod. 207. 

(0) King V. JSToare, 18 M. & W. 504- («) Bagot, Id. v. WtUiam, 3 3. & C. 

506. 239. 

(o) ISlgddt case, 4 Co. 94 b. PhilUps (t) Seddtm v. TtUop, 6 T. 3. 800. 

V. Berrgman^ 8 Doug. 288. 
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sot in ime in the prior action, the judgmont in sndi prior aerion own hove 
no effect upon the ecoond action (fi); but irhen the pleading and the etato 
of the record are such that the plSntiff might, if he had thought fit, hare 
racoyered his whole demand in the first action, he cannot afterwards be 
allowed to recover it in a second action. 

Becovery of judgment upon a contract with insurers against loss is, as 
we have seen, no bar to an actm against a wrongdoer who has occasioned 
the loss, although the insurer has recrived a full indemnity (x). 

A plea of the recovery of judgment and damages in an action for a 
false imprisonment upon a charge of felony, is no answer to an action for 
a malicious prosecution for the same felony. It is altogether/’ observes 
Parke, B., a different cause of action. The taking a man up on a charge 
of felony, is distinct from the act of going before a grand jury and falsely 
and maliciously taking an oath to get a bill found against him for the 
same felony, and then going before a petty jury and trying to induce them 
to find him guilty (y). 

Where the second action is founded upon some special damage flowing 
from the original wnmg, a plea of judgment recovered in an action for 
such original wrong, will be a bar to such second action, unless the special 
damage alleged in the declaration be shown to constitute a new cause of 
action. Thus, when the plaintiff in his declaration alleged that the 
defendant beat the plaintiff’s head against the ground, and l^t the 
plaintiff brought an action of assault and battery for that and recovered 
damages, and that since the recovery of such damages by reason of the 
same battery, a piece of the plaintiff’s skull had come out, and the defen- 
dant pleaded in bar the recovery mentioned in the declaration, and averred 
it to be for the same assault and battery, and the plmntiff demurred, and 
it was urged that this subsequent damage was a new matter which could 
not be given in evidence in the first action, when it was not known, it was 
held that the recovery of damages in the first action was an absolute bar 
to any subsequent action for the same battery (r). 

ConUnving injurm — ^ Judgment recovered, — But where the injury is of 
a continuing nature, the bringingof an action and the recovery of damages 
for the perpetration of the original wrong does not prevent the injured 
party from bringing a fresh action for the continuance of the injury. 
Thus, if a building has been wrongfully eris^ted upon the plaintiff’s land, 
and the plaintiff has brought ah action and recovered damages for the 
trespass, he is not thereby precluded from bringing a fresh action and 
recovering fre^ damages for the ^continuance of the erection. If the 

(tt) Carter y. Jamee^ 13 M. & W. 137. (y) Guest v. Warren^ 9 Exoh. 370 ; 23 

(a?) Tates v. Whyte, 4 Bing. N. C. 282 ; Xiaw, J., Exch. 121. 
ante, pp. 183, 265. (sr) Fetter v. Beale, 1 Sslk. 11. 
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defendant, for example, has thrown a heap of stones on the land of the 
plaintiff, and. leaves them there, the defendant is responsible in trespass 
from day to day mitil they are removed. Thus, where the trustees of a 
turnpike road built buttresses on the land of the plaintiff to support the 
road, and the plaintiff thereupon sued them and their workmen in trespass 
for such erection, and accepted money paid into court in full satisfaction 
of the trespass, it was held, that after notice to the defendants to remove 
the buttresses, and a refusal to do so, the plaintiff might bring another 
action of trespass against them for keeping and continuing the buttresses 
on the land, to which the former recovery was no bar (a). 

Where an action was brought against the defendant for obstructing 
an ancient window of the plaintiff's house, by keeping and continuing a 
certain roof before then wrongfully erected adjoining the said house, to the 
injury of the plaintiff's reversion, and a former judgment recovered by the 
plaintiff against the defendant for the same grievance was pleaded in bar, 
and the plaintiff replied that the grievances were not the same, and issue 
was joined thereupon, and it appeared that on a former trial between the 
same parties, of an action for an injury to the plaintiff's reversion in the 
same premises by erecting and keeping up the roof, the plaintiff recovered 
damages, it was held that such recovery was no bar to the second action; 
for if the erection of the roof in the first instance was an injury to the 
reversion, the continuance of it subsequently to the first action was a 
fresh injury to the reversioner, in respect of which a fresh action was 
maintainable (b). 

But where the injury is not of a continuing nature, and the damages 
which flow therefrom, when they accrue have accrued once for all, then 
the recovery of judgment in a previous action is, as we have seen, a 
good bar. Thus, if a man has dug a pit, or made a trench in another's 
land, and an action has been brought and damages have been recovered for 
the injury, such recovery of damages is a complete satisfaction for the 
wrong done in cutting into the plaintiff's land, and no other action is 
maintainable (c); but where a man digs a trench or deepens a ditch in his 
own land, which has the effect of injuriously diverting water from his 
neighbour's stream, or of diminishing the supply of water to a neighbour's 
mill, then there is a continuing injury so long as the trench remains open, 
and the ditch deepened and the diverted water is allowed to run through 
it to the injury of the neighbouring proprietor. 

When both landlord* and tenant are responsible for the injury, the 
plaintiff may proceed against either at his election; but he can have but 

(а) Holmes v. Wilson^ 10 Ad. d; E. 503. Ad. 97. 

(б) ahadweU v. Hutchinson, 2 B. & (c) Clegg v. Hearden, 12 Q. B. 591. 
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OHO satisfaction for the same wrongi and having sued and recovered 
judgment against one, he cannot recover against the other (d). 

Effect of the recovery of judgment tn actions fir the conversion of property, 
—We have already seen, that by a recovery of judgment in an action for 
the conversion of property the' plaintiff’s right of property in the things 
converted is barr^, and the property vests in the defendant in the 
action (e). The property in the goods is changed by relation from the 
time of the conversion. Some of the authorities seem to lay it doYtn that 
it is not the recovery only, but the recovery coupled with the payment of 
the damages that changes the property; but it has been decided that the 
right of property in the things converted is entirely altered by the judg- 
ment, whether the damages are paid or not. <<It is the judgment,” 
observes Jervis, C. J., that disposes of the matter, and not the payment. 
If, therefore, two persons jointly convert goods, and one of them receives the 
proceeds, you cannot, after a recovery against one in trover, have an action 
against the other for the same conversion ; or ^an action for money had and 
received, to recover the value of the goods for which a judgment has already 
passed in the former action (/). 

Pleas of the banhuptcy or insolvency of the plaintiff, s. 142 of the 
Common Jjaw Procedure Act, 1852 (15 & 16 Viet. c. 76), it is enacted, 
that the bankruptcy or insolvency of the plaintiff in an action shall not 
be pleaded in bar to such action, unless the assignees shall decline to con- 
tinue and give security for the costs thereof, upon a judge’s order to bo 
obtained for that purpose, within such reasonable time as the judge may 
order, bn^ the proceedings may be stayed until such election is made ; and 
in case the assignees neglect or refuse to continue the action and give 
such security within the time limited by the order, the defendant may, 
within eight days after such neglect or refusal, plead the bankruptcy. 

Of pleas of the Statute of Zimitofibns.— By 21 Jac. 1, c. 16, s. 3, it is 
enacted, that all actions of trespass, quare clausum fregit, all actions of 
trespass detinue, trover and replevin, for taking away of goods and cattle, 
all actions upon the case, and all actions of assault, menace, battery, 
wounding, and imprisonment, or any of them, shall bo commenced within 
the time and limitation thereafter expressed, and not after; that is to say, 
the said actions upon the case other than for slander, and the said actions 
for trespass detinue, and replevin for goods or cattle, and the said actions 
of trespass quare clausum fregit, within six years next after the cause of 
such actions or suit, and not after; and the said actions of trespass, of 

(d) Roswell V. Prior, S Salk. 460 ; 12 Holroyd, J., 3 B. C. 200. 

Mod. 036. Brent v. Haddon^ Cro. Joe. (/) Buckland v. Johnson, Id G. B. 101; 
655. 23 Law, J., C. P. 204. Brown v. WooUon^ 

(e) Cooper v. Shepherd, 3 G. B. 272; Gro. Jac. 73. 


So 
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assault, battery, wounding, imprisonment, or any of them, within four 
years next after the cause of such actions or suit, and not after; and the 
said actions upon the case for words within two years next after the words 
spoken, and not after. But (s. 4) if in any of the said actions judgment 
be given for the plaintiff, and the same be reversed by error, or a verdict 
pass for the plaintiff, and upon matter alleged in arrest of judgment the 
judgment bo given against the plaintiff, that he take nothing by his 
plaint or writ, the plaintiff, his heirs, executors, &c. may commence a new 
action within a year after such judgment reversed, or given against the 
plaintiff, and not after. And by 19 & 20 Viet. c. 97, s. 10, absence 
beyond seas, or imprisonment at the time of the accrual of the cause of 
action, is no longer to have the effect of extending the period of limita- 
tion (g). 

Of the cimmence/nient of the period of limitation . — The time of limitation 
begins to run from the accnial of the cause of action; and when an act has 
been done which is lawful in itself, but becomes unlawful only in case it 
causes damage and injury to another, the time of limitation will run, not from 
the period of the doing of the lawful act, but from the time of the accrual 
of the damage, and the consequent conversion of the act which was lawful 
in its inception into a tort. Thus, whore one person is possessed of the sur- 
face of land, and another is owner of the subsoil, and the owner of the subsoil 
excavates therein for minerals, without causing any immediate apparent 
injury to the surface, but damage ultimately ensues, and the surface sub- 
sides, the time of limitation will begin to run from the time when the 
damage manifested itself, and not from the period of the making of the 
excavation (/t). Whenever one person does anything or permits anything 
to bo done on his own land which causes injury to his neighbour, and the 
injury is of a continuing nature, the cause of action, as we have seen, con- 
tinues, and is renewed de die in diem as long as the cause of the con- 
tinuing damage is allowed to continue. If a man, by digging and con- 
structing basins and canals on his own land, causes a stream of water to 
flow against his neighbour's wall, and gradually to undermine it, so that 
at last the wall falls, the period of limitation runs from the time of the 
falling of the wall, and not froiO the time of the construction of the basins 
and canals (i). And if a man, by digging on his own land, wrongfully 
lays open the foundations of his neighbour’s wall, and causes them to be 
gradually weakened by the effect of flowing water, rain, and frost, so that 

(g) 27 Law, J., Q. B. and persons acting under statutory au- 

8. As to the limitation of actions by thority, see ante, pp. 411-413, 538, 639, 
the personal representatives of deceased 559, 560. 

parties whose death has been occasioned (h) Bonomi v. Backhoute, 28 Law, J., 
by negligence, see ante, pp. 254, 255 ; also Q. B. 378. 

of actions against judges, and officers, (i) GiOon v. Boddingion^ K. & M. 161. 
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at last the wall falls, the time of limitation runs from the time of the 
falling of the wall, and not from the time of the excavation of the 
soil (k). • 

Where an action is brought against a justice of the peace for a false' 
and malicious imprisonment (ante, p. 536) every continuance of the im- 
prisonment de die in diem is, in point of law, a new imprisonment, and, 
therefore, the time of limitation runs from the last day of such imprison- 
ment, and not from the time of the mailing of the warrant (Z). 

As a general rule, the period of limitation runs from the time of the 
commission of the wrongful act, and not from the time of the knowledge 
of that act by the plaintiff, there being no proof of any fraud practised 
by tlio defendant in order to conceal that knowle^dgq from the plain- 
tiff (?n). 

In actions for negligence or for a breach of duty, the cause of action 
accrues at the time of the occurrence of the act of negligence or the breach 
of duty, and not from the period of its discovery by the plaintiff. If, 
therefore, an attorney or agent has been guilty of a neglect of duty, and 
the injurious consequences thereof do not come to the knowledge of the 
principal until after the lapse of six years from the occurrence of the 
wrongful act, the right of action of the principal is barred (n). 

Extension of the period of Imitation in certain cases , — When the action 
abates by the death of the plaintiff, or is abated without default of the 
plaintiff by the act of God, and the period of limitation has run out before 
the commencement of a fresh action, the courts have indulged the plaintiff 
with the liberty of suing out a new writ, so that he did it within a rea- 
sonably recent period. One mode of measuring the time was with refer- 
ence to the time it would occupy in getting to the place where a new writ 
was to be obtained. Hence the writ got the name of a writ of joumey^s 
accounts. But there was no exact limit of time to govern the court in 
saying what was a reasonable time in getting the writ, and the question 
is, whether the action is, under the particular circumstances of the case, 
brought within a reasonable period after the expiration of the time of 
limitation (o). 

Equitable defences, — By 17 & 18 Vict.c. 125, s. 83, it is enacted, that 
it shall be lawful for the defendant or plaintiff in replevin in any case in 
any of the superior courts in which, if judgment were obtained, he would 
be entitled to relief against such judgment on equitable grounds, to plead 

(A) Roberts v. Read, 16 East. 217. 5 B. & C. 149. 

(Z) Hardy v. RyU^ 9 B. & G. 608. (n) Howell v. Yomg^ 5 B. A; C. 269. 

Massey v. Johnson, 12 East. 68. (o) Curlewis v. Morninyton, 27 Law, J., 

(«) Granger v. George, 7 D. & R. 730 ; Q. B. 439. 
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the facts which entitle him to such reKef by way of defence, and these 
courts are thereby empowered to receive such defence by way of plea, pro- 
vided that such plea shall begin with the words “ for defence bn equitable 
grounds,” or words to the like effect. Any such matter (s. 84) which, if 
it arose before or during the time for pleading, would be an answer to the 
action by way of plea, may, if it arise after the lapse of the period during 
which it could be pleaded, be set up by way of auditS. querela. The 
plaintiff may reply (s. 85) in answer to any plea of the defendant, facts 
which avoid such plea upon equitable grounds; provided that such repli- 
cation shall begin with the words, for replication on equitable grounds,” 
or words to tlie like effect. But it is provided (s. 86) that in case it shall 
appear to the court, or any judge thereof, that any such equitable plea, or 
equitable replication, cannot be dealt with by a court of law so as to do 
justice between the parties, it shall be lawful for such court or judge to 
order the same to be struck out {p). 

Joinder of issue . — Either party may plead in answer to the plea or 
subsequent pleading of his adversary that he joins issue thereon, and such 
joinder of issue operates as a denial of the substance of the plea or other 
subsequent pleading and an issue thereon; and in all cases where the 
plaintiff^s pleading is in denial of the pleading of the defendant, or some 
part of it, the plaintiff may add a joinder of issue for the defendant (g). 
The object of this new form of replication, ‘‘ the plaintiff joins issue on 
eacirof the pleas,” merely enables a party in a compendious manner to 
traverse all those allegations in a plea which he could have traversed 
before; but such matters as, before the Common Law Procedure Act, 
must have been replied specially, must still be so replied ; and all matters 
which must have been pleaded by way of new assignment, must still be so 
pleaded (r). 

Pleadings construed distributively . — Pleas of payment and set-off, and 
all other pleadings capable of being construed distributively, are to bo 
taken distributively; and if issue is taken thereon, and so much thereof 
as shall be sufficient answer to part of the causes of action proved shall 
be found true by a jury, a verdict is to pass for the defendant in respect 
of so much of the causes of action as shall be answered, and for the 
plaintiff in respect of *60 much of the causes of action as shall not be 
answered (s). 

New assignments . Where the defendant answers what may reason- 
ably be considered the gist of the trespass described in the declaration, it 

(p) 17 & 18 Viet 0. 125, M. 84-87, (a) 15 & 16 Viet c. 76. s. 75. Reg, 

(V) 15 16 Viet c. 70, ss. 76-79. Gen. Hil. Term. 16 Viet. No. 62 ; 1 Ell. 

(r) Glover v. Dixony 0 Exch. 159. es Bl. app. tiU, 
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will be presumed that tbe acti4li is carried on only for that which the 
defendant has thus attempted to justify, unless the plaintiff intimates by a 
new assignment that the defendant has overlooked a part of the grievances 
he complains of, or has altogether misapprehended his meaning (f). 
Where the defendant has committed several trespasses, either upon the 
person, goods, or lands of another, some of which are justifiable and others 
not, and the action is brought for those trespasses which are not justifi- 
able, but the defendant by his plea answers those only which are justifiable, 
the plaintiff should by his replication make a new assignment, showing 
the trespasses for which the plaintiff proceeds (k). And where the decla- 
ration is general, and the subject-matter thereof divisible, and the plea 
apparently answers the whole cause of action, but in reality answers only 
a part, the plaintiff must new assign as to the part not really answered* 
Thus, where the plaintiff complained that the defendant had entered upon 
the plaintiff’s dose and cut down one hundred yards of railing, and the 
defendant pleaded a right of way over the close, and justified the cutting 
down of the rails, because they obstructed him in the exercise of his right 
of way, and the plaintiff merely traversed the allegation that the rails 
were in the highway, and it appeared that some of the rails cut were 
there, it was held that, upon this issue, both parties must be taken to 
have agreed that those were the rails in question, and that if the plaintiff 
meant to go^ for rails cut down on other parts of his close, ho should have 
so stated by a new assignment (a;). 

The object of a new assignment, therefore, is to correct a mistalce 
occasioned by the generality of the declaration, and is in the nature of a 
replication to the defendant’s plea; or it may bo more properly con- 
sidered as an explanation of the declaration, setting forth the true ground 
of complaint, as being different from that which is covered by the 
plea (y). 

By 15 & 16 Viet* c. 76, ss. 87, 88, it is enacted, that one new assign- 
ment only shall be pleaded to any number of pleas to the same cause of 
action ; and such new assignment shall be consistent with, and confined by, 
the particulars delivered in the action, if any, and shall state that the 
plaintiff proceeds for causes of action different from all those which the 
pleas profess to justify, or for an excess over ahd above what all the 
defences setup in such pleas justify, or both; and no plea which has 

fl) JIfonprivati y. Smi/h, 2 Camph, 176» Saund. 209* RolerUon v. OantUtt^ 10 
As to new assignment, see the note to M. & W. 207. 

Taylor v. CoU^ 1 Smith’s L. G. 103, 4th (a;) Bracegirdle v. Peacock, 8 Q. B. 180. 
edn. Chitt}' jun., on Pleading, by Pear- (y) Stephens on Pleading, pp. 207- 
son, 7G7-700. Lambert v. Hodgeon^ 1 201, 5th edn. EUison y, IsUe,\l kA» & 

Bing. 319. £. 071. 

(tt) See the notes to Greene v. Jonee, 1 
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already been pleaded to the declaratioi# shall (s. 88) be pleaded to such 
new assignment, except a plea in denial, unless by leave of the court or a 
judge; and such leave shall only be granted upon satisfactory proof that 
the repetition of such plea is essential to a trial on the merits {z). 

There can be no new assignment for a cause of action not included in 
the declaration. A new assignment, therefore, of an entirely new cause 
of action is bad. Tlie object of it is to inform the defendant that there is 
another cause of action included in the declaration beyond that which the 
defendant has answered by his plea, and that the plaintiff means to rely 
upon the last-named cause of action, and not the cause of action to which 
the plea is pleaded (a). A new assignment admits that the declaration 
stands well answered by the plea. If, therefore, the plaintiff fails to take 
issue on the plea, but new assigns a distinct substantive trespass, and fails 
to prove it, the defendant will be entitled to a verdict. Where in trespass 
the defendant pleaded that the locus in quo was part of a common which 
had been allotted to him, to which the plaintiff new assigned that the 
trespass complained of was in another place, and upon its being admitted 
in the opening of the plaintiff’s counsel to the jury that the trespass was 
in the same place, but that the defendant had no title to it, the chief 
justice said that was decisive against the plaintiff, and that the defendant 
was entitled to a verdict (5). 

Demurrm. — Either party may object by demurrer to the pleading of 
the opposite party on the ground that such pleading does not set 
forth sufficient ground of action, defence, or reply, as the case may 
be; and where issue is joined on such demurrer, the court must i3ro- 
cccd and give judgment according as the very right of the cause and 
matter in law shall appear to them, without regarding any imperfection, 
omission, or defect in form; and no pleading is to be deemed insufficient 
for any defect which, before the passing of the Common Law Procedure 
Act, 1852, could only be objected to by special demurrer (c). A form of 
demurrer is given in the last-named statute, and in the mafgin thereof 
some substantial matter of law intended to be argued is to be stated, and 
if the demurrer is delivered without such statement, or with a frivolous 
statement, it may be set aside by the court or a judge, and leave given to 
sign judgment as for w*nt of a plea (d). 

{z) As to forms of new assignments (h) Anon, cited 16 East. 86. Oakley 

see Schedule B. to the Common Law v. Davis, ib. 82. Attdnaon v. MaJttesm, 2 

Procedure Act, 1852, Nos. 56, 56, 57. T. R. 172. 

(a) Royers v. Spence^ 12 Cl. ife Pin. (c) 15 16 Viet. c. 76, ss. 40-^51, 

710. (d) Ibid. s. 80. 
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SECTION IT. 

PROCEEDINOS AT THE TRIAL. 

Right to begin . — The fifteen judges have made a resolution that the 
plaintiff shall begin at the trial in all actions for personal injuries, libel, 
and slander, altliongh the general issue may not be pleaded, and the 
affirmative be on the defendant (c). And it is now held that the plaintiff* 
should bring his own cause of complaint before the court and jury in every 
case where ho has anything to prove, either as to the facts necessary for 
his obtaining a verdict, or as to the amount of damages to which ho 
conceives the proof of such facts may entitle him(/). 

Under the Common Law Procedure Act, 1854 (17 & 18 Viet. c. 125), 
8. 18, if counsel announces his intention not to adduce evidence, he cannot 
afterwards do so (g). 

Effect of payment of money into court in actiom of tort — ‘‘ Formerly it 
was supposed by the profession that by payment of money into court in 
an action of tort the defendant admitted the cause of action sued for, and 
that as the plaintiff* was at liberty to prove any cause of action he pleased, 
consistent with the declaration, it was the duty of the defendant to take 
care, by the form of his pleading or by obtaining particulars on summons, 
that his admission by payment into court was not used to his prejudice ; 
but of late years this rule has been greatly modified, and it has been held 
that where in an action of tort the declaration is general and unspecific, 
the payment of money into court, though it admits a cause of action, 
does not admit the cause of action sued for, and that the plaintiff must 
give evidence of the cause of action sued for before he can have larger 
damages than the amount paid into court. On the other hand, if the 
declaration is specific, so that nothing would be due to the plaintiff from 
the defendant, unless the defendant admitted the particular claim made 
by the declaration, the payment of money into court admits the cause of 
action sued for, and so stated in the declaration. If the breach is 
single, and the damages entire, then, of course, it becomes under such 
circumstances a mere question of damages ; but if the damages be com- 
pounded of several things, although the payment of money into court 

(e) Carter v. Jones^ G 0. A; P. 64 ; 1 Taylor on Evidence, pp. 344-347, 8d 
]ilood, & Bob. 281. ed. 

(/) Mercer v. fT/iaM, 6 Q. B. 458. {g) Darbg v. OuseUy, 1 H. & N« 8. 
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may, from the form of declaration, admit the particular cause of action 
sued for, still it may be necessary to prove the cause of action, with a 
view to the damages ” (h). 

Competency of plaintiffs and defendants to gioe evidence on their own 
behalf — By the Amendment of Evidence Acts (14 & 15 Viet. c. 99, 
s. 2, and 16 <& 17 Viet. c. 83), it is enacted, that on the trial of any 
issue joined, or of any matter or question, or on any inquiry arising in 
any suit, action, or other proceeding in any court of justice, or before any 
person having by law, or by consent of parties, authority to hear, receive, 
and examine evidence, the parties thereto, and the persons in whose behalf 
any such suit, action, or other proceeding may be brought or defended, and 
the husbands and wives of the parties thereto, and of the persons in whose 
behalf any such suit, action, or proceeding may be brought, or instituted, 
or opposed, or defended (t), shall, except as thereinafter excepted, be com- 
petent and compellable to give evidence, either vivd voce or by deposition, 
according to the practice of the court, on behalf of cither or any of the 
parties to the said suit, action, or other proceeding. But nothing 
therein contained shall (s. 3) render any person who in any criminal 
proceeding is cliarged with the commission of any indictable offence, or 
any offence punishable on summary conviction, competent or compellable 
to give evidence for or against himself or herself, or shall render any 
person compellable to answer any question tending to criminate himself 
or herself, or shall repder any husband competent or compellable to give 
evidence for or against his wife, or any wife competent or compellable to 
give evidence for or against her husband in any criminal proceeding, 
or in any proceeding instituted in consequence of adultery. And no 
husband shall (s. 3) bo compellable to disclose any communicatiop made 
to him by his wife during the marriage, and no wife shall be compellable 
to disclose any communication made to her by her husband during the 
marriage (/:), 

Proof on the part qf the plaintiff ,— affirmative pleas of justifica- 
tion are put upon the record with the general issue, the plaintiff’s 
counsel may, if he pleases, not only prove the facts of the declaration, but 
also may in the first instance, and before the defendant’s case is gone 
into at all, go into any evidence which tends to destroy the effect of the 
justifications by way of anticipating the defence; or he may, if he 
pleases, content himself with proving the fact on the general issue, and 
then close his case, leaving the defendant to make out his justifications as 
he can, and afterwards go into evidence, in reply, as to the justifications. 

(A) Jervis, C. J., Perren v, Monm, (A) As to evidence of married women 
Rail, Co,, 11 G. B. 865. in the Divorce Court, see ante, pp, 686, 

(i) 16 ^ 17 Viet. c. 83, s. 1. 602. 
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But if the plaintiff’s counsel, knowing hj the pleas what the defence is to 
be, close their case, and trust to eridence in reply, they ore to be restricted 
to such evidence as goes exactly to answer the case proved, or attempted 
to be proved, by the defendant in support of the justifications, and they 
cannot bo allowed to go beyond it (/). 

If evidenceiwhich ought to have been specially pleaded is allowed by a 
plaintiff to be introdnced without objection, the court will not afterwards 
grant a new trial on the ground that he was taken by surprise. 

Proof on the part of a plaintiff who sues for damages resulting from ths 
doing of things prohibited by statute. — Where an act of parliament prohibits 
the doing of a particular act affecting the public, no person has a right of 
action against another merely because he has done the prohibited act. 
The plaintiff must, therefore, prove some special damage, some peculiar 
injury beyond that which he may bo supposed to sustain in common with 
the rest of the Queen’s subjects by an infringement of the law (m). 

Proof of acts of parliament — Pnblick and private statutes.— A pnblick 
act of parliament is proved by the mere production of a volume of the 
statutes at large, containing the particular act purporting to be printed 
by the Queen’s printer. Originally private acts of parliament wore 
required to be proved by a copy examined with the parliament roll. 
Clauses wore then inserted declaring that a copy printed by the king’s 
printer should be evidence. It was then objected, that in such cases it 
was necessary to prove that the act produced was in fact printed by the 
king’s printer, whereupon by 8 & 9 Viet. c. 113, s. 3, it was enacted, that 
all copies of private and local and personal acts, if purporting to be 
printed by the Queen’s printer, should bo admitted as evidence thereof, 
without proof that such copies wore so printed. And now by 13 & 14 
Viet. c. 21, s. 7, it is enacted, that every act of parliament made after the 
then next session of parliament shall be deemed and taken to bo a pnblick 
act, and shall be judicially taken notice of as such, unless the contraiy be 
expressly provided and declared by such act (n). 

Proof of journals of parliament and of royal proclamations. — By 8 & 9 
Viet. c. 113, s. 3, it is enacted, that all copies of the journals of either 
House of Parliament and of royal proclamations, purporting to be 
printed by the printers to the Crown, or by the printers to either House 
of Parliament, shall be admitted as evidence, without proof that such 
copies wore so printed. 

Proof of criminal proceedings, — By the Law of Evidence Amendment 
Act (14 & 15 Viet. c. 99), reciting that it is expedient, as far as possible,, 

(Z) Pierpoint v. Shapland, 1 C. A; P. Rail. Co., 1 Exch. 877. 

447. . • (a) Woodward v. Cotton, 1 Gr. M. & B. 

(m) Chamberlainey* Chester d Birk,dc, 44. 
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to reduce the expense attendant upon the proof of criminal proceedings, it 
is enacted (s. IS), that whenever, in any proceeding whatever, it may be 
necessary to prove the trial and conviction or acquittal of any person 
charged with any indictable offence, it shall not be necessary to produce 
the record of the conviction or acquittal of such person, or a copy 
thereof, but it shall be sufficient that it be certified, o# purport to be 
certified, under the hand of the clerk of the court, or other officer having 
the custody of the records of the court where such conviction or acquittal 
took place, or by the deputy of such clerk pr other officer, that the paper 
produced is a copy of the record of the indictment, trial, conviction, and 
judgment of acquittal, as the case may be, omitting the formal parts thereof. 

Proof of records and proceedings in the superior courts* — Records of the 
superior courts may be proved by an examined copy. “ The evidence,” 
observes Lord Ellenborough, “ must be launched by proving that the 
original came either from the proper person, or out of the proper place of 
custody. This cannot be shown by any light reflected from the record 
itself, which may have been improperly placed where it was found.- 
Nothing can be borrowed ex visceribus judicii, till the original be proved 
to have come from the proper custody” (o). If after a copy has been 
made of the original record the clerk, or person who has the custody of it, 
reads it aloud, and the witness who produces the copy examines it by the 
light of such reading, this is sufficient, and it matters not whiiftcr the 
officer or the witness reads the record. It is good either way {p). 

Proof of a judge's order, — The statute 8 & 9 Viet. c. 113, s. 2, enacts, 
as we have seen, that all judges, justices, &c., and judicial officers, shall 
thenceforth take judicial notice of the signature of any of the equity 
or common-law judges of the superior courts at Westminster, provided 
such signature bo attached or appended to any decree, order, certificate, 
or other judicial or official document. 

Proof of records filed in the Petty-Bag Office, or common-law side of the 
Court of Chanceiy,^By 12 & 13 Viet. c. 109, s. 13, it is enacted, that 
eveiy office copy issued from the Petty-Bag Office shall be sealed with the 
Chancery common-law seal for the time being; and every document 
sealed with such seal, and purporting to be a copj of any record or other 
document of any description, shall be deemed to be a true copy of such 
record or other document, and shall, without further proof, be admissible, 
and admitted, and received in evidence before either House of Parliament, 
and before any committee thereof, and by and before all courts, judges, 
justices, officers, and other persons whomsoever, in like manner, and to 

. (o) AdamthwaUe v. 8ifnge, 1 Stark. (p) Reid v. Margison, 1 Campb, 470. 
103. jRo^v. Dart, 2 Taunt. CO. 
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the same extent and effect, as the , original record or other docutnent 
would or might be admissible, or admitted, or received, if tendered in 
evidence, as well for the purpose of proving the contents of such record 
or other document, as also proving such record or other document to be a 
record or document of or belonging to the said Court of Chancery, but 
not further or«otherwise. 

Proof of proceedings before magistrates^'—ThQ statute 11 12 Viet, 

c. 42, s. 17, requires, as we have seen, examinations before justices to be 
taken down in writing, so that oral evidence of the nature and substance 
of depositions and examinations before magistrates cannot be given in 
evidence, unless it be shown that the depositions have been lost or de- 
stroyed, and that they cannot be produced. 

Proof of proceedings in bankruptcy. — Provision is made by the bill now 
before parliament for amending and consolidating the laws relating to 
bankrupts for the admission in evidence in all courts of the various 
orders, writings, and proceedings in bankruptcy, provided they purport to 
be sealed or signed as therein mentioned. 

Proof by sworn or certified copies of bookSy registers^ or original documents. 
— By the Documentary Evidence Act (8 & 9 Viet. c. 113, s. 1), reciting 
that it is provided by many statutes that various certificates, official and 
publick documents, documents and proceedings of corporations, and of joint- 
stock and other companies, and certified copies of documents, by-laws, 
entries of registers and other books, shall be receivable in evidence of 
certain particulars in courts of justice, provided they be respectively 
authenticated in the manner prescribed by such statutes; it is enacted, 
that whenever by any act then in force, or thereafter to be in force, any 
certificate, official or publick document, or document or proceeding of any 
corporation, or joint-stock or other company, or any certified copy of 
any document, by law, entry in any register or other book, or of any other 
proceeding, shall be receivable in evidence of any particular in any court 
of justice, or before any legal tribunal, or cither House of Parliament, or 
any committee of either House, or in any judicial proceeding, the same 
shall respectively be admitted in evidence, provided they respectively 
purport to bo sealed or impressed with a stamp, or sealed and signed, or 
signed alone, as required, or impressed with a stamp and signed, as 
directed by the respective acts made or to be thereafter made, without 
any proof of the seal or stamp where a seal or stamp is necessary, or of 
the signature, or of the official character of the person appearing to have 
signed the same, and without any further proof thereof, in every cade iH 
which the original record could have been received in evidence. 

And by 14 & 15 Viet. c. 99, s. 14, it is further enacted, that when- 
ever any book or other document is of such a public nature as to be 
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admissible in evidence on its mere, production from the proper custody, 
and no statute exists which renders its contents provable by means of a 
copy, any copy thereof or extract therefrom shall be admissible in 
evidence in any court of justice, or before any person having by law or by 
consent of parties authority to hear, receive, and examine evidence, 
provided it be proved to be an examined copy or extract, or provided 
it purport to be signed and certified as a true copy or extract by the 
officer to whose custody the original is intrusted, which officer is required 
to furnish such certified copy or extract to any person applying at a 
reasonable time for the same, and paying a reasonable sum, not exceeding 
fourteen ponce for every folio of ninety words. And if such officer 
wilfully certifies (s. 15) any document as being a true copy or extract, 
knowing that the same is not true, he shall be guilty of a misdemeanour, 
and liable on conviction to imprisonment. 

Proof of of^ies ofltcemea for keeping^ uaing^ or mploying stage-carriages. 
— The statute 5 & 6 Viet. c. 79, s. 10, requires the officers by whom 
licenses to keep stage-carriages have been granted, to deliver certified 
copies of such licenses, and of endorsements thereon, and provides that 
each copy, certified to be a true copy under the hand of one of the com- 
missioners, or of the officer by whom the license was granted, or other 
authorized officer of stamp duties, shall be received in evidence on proof of 
the handwriting of the person by whom it is signed; but the statute 8 & 9 
Viet. c. 113, s. 1, now dispenses with the proof of handwriting. 

Oral evidence of a particular transaction or of particular facts and ctV- 
cumstanceSf notwithstanding the existence of a written memorial thereof — “ The 
fact of a conversation or transaction being reduced into writing, famishes no 
general principle for excluding oral evidence of the conversation or transac- 
tion. Such evidence is by no means necessarily secondary to the writing. 
Judges take notes of the evidence given on trials, yet the evidence may be 
proved from recollection, even on an indictment for peijury {q). The exclu- 
sion must be founded either on the agreement of the parties or on*the reqiiire- 
ments of some particular law. When parties, by common consent, reduce 
into writing the terms of a contract or agreement, then, as between them- 
selves, such writing must be produced, and cannot bo contradicted or even 
added to by oral evidence; for it is a reasonable presumption that, though 
other things were said or done besides those recorded in the writing, the 
parties concurred in treating those other things as not essential parts of 
the contract. But this reasoning docs not apply to third parties. There 
may well be occasions, either civil or criminal, in which others may have 
an interest in proving what really passed, and there is no reason why 


(q) Rowles'9 case, Moody’s C. C. R. 111. 
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they should not be permitted to proye it from the memory of witnesses 
without producing the writing ” (r). 

Proof by oral testimony tn cases where the law requires a memorandum of 
the drcumstaruses to he reduced into writing. — “ Where matters are required 
to be reduced into writing by statute, either for the purpose of giving 
validity to the transaction, or for the purpose of evidence, the writing may 
be considered the primary evidence, and must be produced. But questions 
may arise as to the extent to which other evidence is to be excluded, in 
the determination of which the necessity of the case jn some instances, 
the purposes of the enactment in others, must be looked to. Various 
statutes require the examinations of witnesses and prisoners to be reduced 
into writing (ante, pp. 511, 513); but on the trial oral evidence is admis- 
sible by way of explanation, or to prove that the party made other state- 
ments besides those recorded in writing, otherwise the safety of prisoners 
and the credit of witnesses would depend on the honesty and accuracy of 
the clerks who take the examination (s). It has been held that oral 
evidence is admissible to add to the examination of a party before a magis- 
trate, tiiough the examination was taken down in writing; and that any- 
thing the party may have said as part of his information, beyond what 
was put into writing, may be proved (r). 

Where an examination of a prisoner made by a coroner was inadmis- 
sible on account of an irregularity in the mode of taking it, the coroner 
was allowed to state what the prisoner said on the occasion of his examin- 
ation (t/), for what a party says is evidence against himself whether 
another person took it down or not” (a?). Where on a preliminary hear- 
ing of a case the magistrate's clerk had taken down what a witness said, 
but neither witness nor magistrate signed it, it was held, that what the 
witness said might be proved by any one who heard him, without pro- 
ducing the clerk's note (y). 

The fact of marriage may, except in certain criminal cases, and casea 
of adultcry,*fee proved by oral evidence of eye-witnesses of the ceremony, 
or by oral evidence of general reputation, or of the parties having lived 
together as man and wife, though the law requires a memorandum of the 
event to be kept in a public register, which is not produced, nor any office 
copy or attested extract (js). The fact of birth or baptism, death or 
burial, may in like manner be proved by oral testimony, though the law 

^ (r) Jeans v. Wheedon, 2 Mood, is Bob. (x) Alderson,B.,BoHn«onv. Vavghton^ 
487 n. 8C.&F.255. 

(«) 2 Mood. & Bob. 487 n. (y) Jeans v. Wheedon, 2 Mood. & Bob. 

(0 Vemrfra y. Johnson^ 1 Mood. Sn Bob. 480. 

316. Rowland y, Ashby, B. M. 281. (z) 8t.Deverevx y. Much, 

ffarriis case, Mood. G. G. B. 338. Morris v. Miller, 1 W. BU 632. 

(tf ) Rex V. Reed, 1 Mood. & Malk. 403. 
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requires these events to be recorded in public registers. Inscriptions also 
on flags and banners, and the contents of a resolution read at a public 
meeting, may be proved by oral testimony, without producing or giving 
notice to produce the flags or the resolution (a). 

The distinction between primary and secondary evidence does not apply 
to evidence of acts actually done in the presence of eye-witnesses of the 
fact. Such acts may be proved by oral testimony, although there may be 
a record in writing of the things done. Acts done at a public meeting are 
provable by oral testimony, though the proceedings are put into writing, 
and read aloud from the chair. If a man reads a treasonable paper, the 
oral evidence of a l^stander is admissible to prove what was read aloud, 
without producing or giving notice to produce the paper. The reduction, 
of a speech or a resolution, therefore, into writing, does not prevent oral 
evidence of the speech and resolution from being given ; and if the writing 
is produced it may be contradicted, and it may be shown by the oral 
testimony of the parties present not to be the writing that was read. 

On an indictment for administering an unlawful oath, a bystander, who 
heard the words of the oath read out from a written paper, may prove the 
substance and object of the oath from general recollection of what was 
said, although no notice has been given to produce the paper (6). 

If in an action for slanderous words it be proved that some person took 
down the words, that will not prevent another witness from giving parol 
evidence of what the words were (c). If a party makes a memorandum of 
particular facts and circumstances at the time they occur, and has not his 
paper with him, he may, nevertheless, give oral evidence of the facts, if he 
has a distinct recollection of them, independently of the writing {d ) ; but 
the non-production of the writing is, of course, matter of comment and 
observation. 

The mere fact of the payinent of a sum of money, or of the amount of 
a particular bill, may bo proved by oral testimony, although ^ receipt in 
writing may have been given for the money, or the amount paid may have 
been entered in a ledger or memorandum-book (e). 

Where in an action of trover it appeared that two demands of goods 
had been made, one verbally and the other in writing, it was held that the 
verbal demand might be proved without production of the demand in 
writing. I may,*’ observes Lord Ellenborough, make a demand in 
words and a demand in writing, and, both being perfect, either may be 
proved. If the verbal demand has any reference to the writing, the writing” 
must be produced, but if they were concurrent and independent, I do not 

« (a) R. Y. Hunty 3 B. & Aid. 566. 673. 

(6) Rex Y. Moony 6 East, 421 n. (d) ThistUwood^e case, 38 ib« 758. 

(r) SheridatVs eosOy 31 How. St. Tr. (e) EambeH y. CoA^n, 4 Esp. 213. 
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see how adding the latter could supersede the former, or yary the mode of 
proving it” (/). 

If at the trial a party produces what he alleges to he a copy of a docu- 
ment, and the opposite party then produces a document which he alleges 
to be the original, the judge must determine whether it is the original, 
for if it is, the copy is inadmissible (^). 

Eviderwe of admissions of liaMlity made hy a defendant^ althmgh they 
relate to the contents of a deed or writing mt The defendant’s 

own declarations have been held to be admissible in evidence against him, 
although they relate to the contents of a written instniment not produced. 
“ The authority of Lord Tenterden at nisi prius, in the case of Bbxam v. 
Elsee^' (Ji) observes Parke, B., “is ho doubt to the contrary; but since 
that case, as well as before, there have been many reported decisions, that 
whatever a party says, or his acts amounting to admissions, are evidence 
against himself, though such admissions may involve what must neces- 
sarily be contained in some deed or writing. The reason why such parol 
statements are admissible without notice to produce or accounting for the 
absence of the written instrument is, that they are not open to the same 
objection which belongs to parol evidence from other sources, when the 
written evidence might have been produced ; for such evidence is excluded 
from the presumption of its untruth, arising from the very nature of the 
case where better evidence is withheld; whereas what a party himself 
admits to be true, may reasonably be presumed to be so. The weight and 
value of such testimony is quite another question ” (*). 

The mere relationship of landlord and tenant between particular 
parties may be established by their own admissions, by words and conduct, 
although the tenancy may have been created, and may be regulated by a 
lease in writing. And the declaration of a tenant of the terms upon 
which he holds his lands, the amount of his rent, and the time it becomes 
payable, is admissible in evidence against him, although the terms are 
embodied in a lease or written agreement, under which he holds (k). 

But whenever you mean to give evidence of the declaration of a party 
for any purpose, you should first call the person himself, and ascertain from 
him whether he ever used the expressions or made the statement you 
wish to prove (/), and if the question put to him has reference to state- 
ments and declarations recorded in writing, he cannot be compelled to 
make admissions against himself without the production of the wilting (m), 

(/) SmUh V. Young, I Campb. 439. 633. 

(y) Bogle v. Wiseman, 1 1 Exch. 367. (A) Howard v. Smith, 3 M. & Gr. 367 ; 

(A) R. & M. 187; 1 C. & P. 568. ante, p. 391. 

•. (i) Slaiterie v. Pooleg, 6 M. & W. 669. (1) Carpenter v. Wall, 11 Ad. & E. 805.' 

Newhall v. Holt, ib. 684. Earle v. Picken, (m) Barbg v. OuseUg, 1 H. & N. 0. 

6 C, ds P. 643. King v« Cole, 2 Exch. 
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Offers to make compensatwny or to pay m/tmey^ not amomUng to an ad- 
mmion of lidbility. — ’V^en a man to prevent litigation, and by way of 
compromise, expresses a willingness to pay a sum of money, such conduct 
does not fairly raise an admission of such a liability as will make him 
answerable in law. Statements made to purchase peace and stave off 
litigation do not necessarily evince a consciousness of liability (n). 

When a man is estopped from giving evidence to contradict his own state- 
ments and representatums to the plaintiff. — Where one person by his words 
or conduct wilfully induces another to believe in the existence of a certain 
state of things, and induces him to act on that belief, or to alter his own 
previous position, the former is concluded from averring against the latter 
a different state of things as cxistiilg at the same time (o). By the 
term * wilfully,’ ” observes Parke, B., “ we must understand, if not that 
the party represents that to be true which he knows to be untrue, at least 
that he means his representation to be acted upon, and that it is acted 
upon accordingly ; and if, whatever a man’s real intention may be, he so 
conducts himself that a reasonable man would take the representation to 
be true, and believe that it was meant that he should act upon it, and ho 
did act upon it as true, the party making the representation would be 
equally precluded from contesting its truth” (p). 

Where an action was brought for the conversion of a policy of insurance, 
and the plaintiff proved that he had given instructions to the defendant 
to effect a policy for him, and gave in evidence a letter from the defendant 
to the plaintiff stating that he had effected the policy. Lord Mansfield 
refused to allow the defendant to contradict his own representation, and 
show that no policy had been effected, and held him liable as a^ insurer 
for the amount that would have been recoverable by the plaintiff on the 
policy if it had been duly effected (q). 

Proof in particular actions. — Various matters of evidence necessary to 
be adduced in support of the plaintiff’s claim in particular actions have 
already been shortly considered ; such as actions for the infringements of 
rights and privileges incident to the possession, and connected with the 
use and enjoyment of land (ante, pp. 14, 69-73), actions for nuisances and 
injuries arising from the negligent use and management of real property 
• (ante, pp. 112-115); for injuries to lands and tenements from waste, 
liegh’gence, and fire (ante,pp. 135, 136); for trespasses upon real property 
(ante, pp. 169-178); trespass and conversion of chattels (ante, pp. 227- 

(n) Bullers, N. P. 236 b, 7th edn. (p) Freeman v. Cooke, 2 Exch. 663. 

Tkomas '7. Morgan. Beck y. Dyson, ante, Ctpnish v. Ahington, 4 H. N. 657. 
p. 116. Haines y, E. Ind. Co., 18 Moore, F. C. G. 

(o) Pickard v. Bears, 6 Ad. Si E. 474. 67. Dunston v. Paterson, ante, pp. 403, 

Oregg v. Wells, 10 Ad. & E. 08. PiggoH 476, 634. 

V. Stratton, 20 Lav, J., Gh. 0. {q) Harding v. Carter, Park Ins. 6. 
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231); injmes from the negligent use and management of chattels, and 
the negligent performance of work (ante, pp. 262-264); actions for the 
negligent keeping and unlawful detention of chattels by bailees (ante, 
pp. 297-299); for negligence and breach of duty on the part of common 
carriers and innkeepers (ante, pp. 840-343); for wrongful distress and 
sale of things distrained (ante, pp. 337-391); assault and battery, and 
wrongful imprisonment (ante, pp. 422-429); malicious arrest and mali- 
cious prosecution (ante, pp. 449-455); trespasses by judges, sheriffs, and 
ministerial officers of courts of justice, and the parties setting them in 
motion (ante, pp. 494-499); trespasses committed in the execution of 
warrants and orders of justices (ante, pp. 544-547); injuries resulting 
from the negligent exercise or abuse of statutory powers (ante, pp. 557, 
566); actions for libel and slander (ante, pp. 616-630); fraudulent mis- 
representation and deceit (ante, pp. 661-666) ; petitions for damages 
from adulterers (ante, pp. 690-693); actions for seduction (ante, pp. 
699-704). 

Proof of the revival and re-creation of easements and servitudes tvhich have 
been extinguished or suspended by unity of ownership of the dominant and 
servient tenements — (ante, pp. 59-61). — We have seen that it has been 
laid down as law by some old authorities (ante, p. 60) that a way 
extinguished by unity of possession is revivable afterwards upon descent 
to two daughters, where the land through which the way passed is allotted 
to one, and the other land to which the way belonged is allotted to the 
other sister ; and this allotment, without specialty to have the way 
anciently used, is sufficient to revive it. But in a recent case it has been 
held, that where there has been a unity of ownership of the dominant and 
servient tenements, so that the land to which the right of way is incident 
and the land over which the way passes become vested in the same person, 
the easement which has been extinguished by the unity of ownership is 
not revived, or re-created, on a severance of the tenements, unless the 
owner uses language clearly showing that ho intended to create the 
easement de novo: so that if the occupiers of farm A have a right of way, 
not being a way of necessity over farm B, and both farms come into the 
hands of one and the same owner, and afterwards the two farms are again 
severed and granted to two different grantees, the extinct right of way 
will not be revived and re-created unless the grantor uses language to 
show that he intended to create the easement de novo (r). 

Where there is a unity of seizin of the land, and of the way over the 
land in one and the same person, the right of way, as wo have seen (ante, 
pp. 57-59), is either extinguished or suspended according to the duration 

(r) WorUdngion v. Qimson, 20 Jjaw, J., Q.. B. 117. 

3 D 



770 ACTIONS EX DELICTO— EVIDENCE AT THE TBIAL. [CHAP. XX. 

of the respective estates in the land and in the way, and fifter snch 
extinguishment, or daring such suspension of the right, the way cannot 
pass as appurtenant under the ordinary sense of that word; and in the 
case of an unity of seizin in order to pass a way existing in point of user, 
but extinguished or sii8|)endcd in point of law, the grantor must either 
employ words of express grant, or must describe the way in question as 
one used and enjoyed with the land which forms the subject-matter of the 
conveyance (s). 

A grant of a house and land with all waters, watercourses, liberties, 
privileges, casements, rights and appurtdnances thereunto belonging, or 
in anywise appertaining, or with the same held, used, occupied, or enjoyed, 
or reputed as part thereof, will, as we have already seen, transfer to the 
grantee all such visible and apparent easements and privileges as belonged 
and appertained to the premises, and were manifestly used and enjoyed 
with them at the date of the conveyance (t). 

Proof of the surrender of an incorporeal right — Proof of possession of a 

ferry Where the ])laintiif, the owner of a ferry, demised the ferry to a 

tenant, to be holden by him at an annual rent, and the tenant finding that 
he could not pay the rout agreed to become the servant of the plaintifi* at 
certain wages, [raying over to him all the profits of the ferry, and the 
agreement was can*ie<l out, and the quondam tenant became servant of the 
pluiniifT, and worked the ferry and paid over the profits to the plaintiff, it 
was held that this was a surrender by ojH*rati(m of law of the tenanfs 
interest in the ferry (m). 

Amendment of variances Ifctween the declaration of the cause of action and 
the jmmf adduced in support of it.— \\y 3 & A Win. 4, e. 42, s. 2.'h it is 
enaeUul, that any court of record in civil actions, or any judge at nisi prins, 
may cause the reeord, writ, or document on whicli any trial may l)e 
ponding in a civil action, where any variance shall apf>our between the 
proof and the rwital on the nn^ord, See, of any contract, custom, prescrip- 
tion, name, or other matter, in any particular in the judgment of such 
court or judge not material to the merits of the cause, and by which 
variance t!u* opposite party cannot have Ik'CU prejudiced in the conduct of 
his action or defence, to Ih' forthwith amendt'il, on such terms as to pay- 
ment of costs or iwstiHUiing the trial as the court or a judge shall think 
reasonalde ; and in case such variam'e shall he in some particular in the 
judgment of such court or judge not material to the merits, but such as 
that the opjHwto party may have Uvn prejudiced tluToby in the conduct 
of his action or defence, then the same may be amended on the payment 

{$) James v. PUtmt, 4 Ad. Sr K. 7rtl. BraekUhwrst, 8 W. R. Ex. C. 241. 

(0 AnU\ pp. au-ae. v, («) peltr v, Arsda/, 0 B. Jt C. 710. 
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of costs to the other party, and withdrawing the record and ]) 08 tpomng the 
trial , as such court or j ndgc shall think reasonable. The j lulge may, however, 
avoid (s. 24) the responsibility of deciding, by directing the jury to find 
the facts according to the evidence, and leave the question of the mate- 
riality of the evidence for the conBideration of the court above. 

In actions for libel and slander, the judge had power under this 
statute, if there was a variance between the lil)el or slander charged in the 
declaration and the writing adduced in evidence, or the words proved to 
have been uttered, to amend the variance if the amendment did not create 
a new and difTcrent cause of action (a*). 

By the Common-lAiw Procedure Acts, 1852 & 1854 (15 & 16 Viet, 
c. 76, s. 222, and 17 & 18 Viet. c. 125, s. 96), it is now further ennctwl, 
that it shall be lawful for the superior courts of conmum law, and every 
judge thereof, and any judge sitting at nisi prius, ut all times to ainend 
all defects and errors in any proceiHlings in civil causes, whetln*r therc» is any- 
thing in writing to amend by or not, and whether the defect or error bo 
that of the ])arty applying to amend or not ; and all such amendments 
may l )0 made with or without costs, and upon such tenna as to tho court 
or judge may seem fit, and all such amendments as may be necessary for 
the [uirposo of determining in the existing suit the real (jiicstion in ton- 
troversy between the parti<‘s, shall be so made if duly uj)p]ied for (//). 

The power of amendment given by these statutes is not eonfimu] to tho 
amendment of variances, but enables the judge to amend by altering tho 
form of tlic action {c), or by adding a plea necessary for the trial tif tho 
substantial <juestion between the parties (n). Whether or not the - 
posed amendment is lU'cessury for the pur|>ose of determining the real <pies- 
tion of controversy betw'een the parties is a mutter to he decided hy tho 
judge (/>), but no amendment ought to be made which affords reasonable 
grounds of demurrer (c). 

The court will control the power of amendment where it has been im- 
properly exercised, and interfere to do wlnit is right hetwet*ii the ftarties 
where an amendment has been improjwrly made ; but it will not interfere 
w'herc the judge, in the exercise of his discretionary power, lias thought fit 
to refuse the ameiidmcni (d). 


(jr) Smith V. Knowclden^ 2 M. & Or, 
fiOi. Southre V. Vennjf, I Kxch. 192. 
Pater v. liaker, 3 C. h. SM. Saunders 
V, Pate, 1 H. k N. Am. 

<y) Cornish r. I/ockin^ 1 Ell. k Bl. 007. 
JloUs V. Dnvis, A H. k N. 4B4. May ▼. 
Foolner^ 5 Kll. k Bl. M)5. Edwards v. 
Hodyes, 15 C. B. 477. 


(z) May V. Footner, 5 Ell. k Bl. TiOT. 
(a) Miirhell v. Ctasswrller. 13 (J. B. 
239. ('tiornley v. Grundy. 14 B. 014. 

(ft) Wilhin V. Herd. \U C. B. ^0; 23 
iMW. J., C. V. 193. 

(r) Martyn v. WHUams. 1 II . & N . K27 . 
Id) IIoldeH V. Pallantyne. H W. U. OtHl. 
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CHAPTER XXI. 

OF TBB BAHAGEB AND COSTS BECOVEBABLE IN ACTIONS 
•EX DELICTO. 


Section i. — Of damagen recoverable in 
actions ex delicto generallg. — Of the 
maxim that there is no wrong without 
a remedy — Recovery of damages for 
the infringement of personal and pro- 
prictoiy rights where no actual damage 
is proved — Assessment of damages in 
actions ox delicto — When special and 
extraordinary damages are recoverable 
as the known natural or necessary 
consequence of the wrongful act — 
Damages not recoverable as being too 
remote, and not naturally resulting 
from the wrong done — Kxpenses in> 
curred by a plaintiff* in obtaining legal 
H^^vice not recoverable as part of the 
damages — When the costs of previous 
legal pro4X*cdiiig8 and the amount of 
pecuniary liability occasioned by the 
wrongful act may be recovered ns part 
of the damages — Prospective damages 
— Kxomplary and vindictive damages 
— Kvidcnce in aggravation and miti- 
gation of damages — Recoveiy of 
damages fn)m one of several co-tres- 
passers, and from parties who have 
already received full indemnity under 
a contract of insurance — Double and 
ti'eble damages — Now trials on the 
ground of excessive damages or the 
smallness of the damages — Quashing 
of inquisitions of damages before the 
sheriff. 

Section ii. — Of the recovery of costs in 
actions ex delicto, — Award of costs to 


the successful party — Taxation of 
costs-^Costs of particular issues — 
When the court has no jurisdiction it 
has no power to award costs— Of the 
staying proceedings in a second action 
until the costs of a former action have 
been paid — Effect on the question of 
costs of withdrawing a juror at the 
trial — In what cases the plaintiff is 
entitled to no more costs than damages 
— In what cases the certificate of a 
judge or presiding officer is necessary 
to enable the plaintiff to recover his 
costs — Wlien the judge or presiding 
officer has power to certify that the 
action was brought to try a right, or to 
certify to deprive the plaintiff of Ms 
costs — Within what time the certifi- 
cate must bo granted — Costs in cases 
of wilful and malicious trespass, or 
after notice has been given not to 
ti'espass — Costs in actions for wilful 
and malicious grievances, or for dis- 
turbance in the enjoyment of ease- 
ments, imvilcges, and profits — Costs 
in actions agaiust justices, constables, 
and officers, and in respect of things 
done ill tlic bonA fide execution of the 
Malicious Trespass Act — Costs in 
actions against exccutoi's — Costs in 
actions for selling impounded cattle— 
Cases where the plaintiff is deprived of 
costs by the County- Courts Act — Of the 
repeal of divers statutes enabling 
plaintifis to recover double costs. 


SECTION 1. 

OP THE OAMAOB8 RECOVERABLE IN ACTIONS EX DELICTO. 

Of the maxtrn that there ta no wrong without a remeefy.— The Tuairim that 
there is no wrong without a remedy may be true in a strict legal sense, 
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but many injuries may be sustained by individuals in respect of which 
damages are not recoverable at common law. We have seen, for example, 
that damages are not recoverable from an infant for a false and fraudulent 
representation that he was of full age, whereby the plaintiff was induced 
to lend him money (ante, p. 651); nor from a married woman and her 
husband for a false and fraudulent representation by such married woman 
that she was a feme sole, whereby she induced the plaintiff to make a 
contract with her, which he could not enforce by reason of her being 
married (e); nor from a man who has seduced a female infant, not being 
at the time of her seduction in her father’s service, actual or constructive, 
even though the father be thereby obliged to provide nurses and medical 
attendance for her and to maintain her (/); nor from a man who has 
voluntarily presented himself as a witness in his own cause in a court of 
justice, and has sworn falsely and misled the judge, and induced the latter 
to order the plaintiff to be committed and tried for perjury (ante, p. 720); 
nor from a person who has wilfully and maliciously discharged guns near 
the plaintiff’s rookery, and frightened away his rooks, and caused them to 
forsake the plaintiff’s trees; for rooks have been declared to be nuisance 
by the legislature, and np person can claim a right to have them resort to 
his lands, nor can any person become a wrongdoer by preventing theii* so 
doing (g): but an action lies, as we have scon, for discharging guns near 
the decoy-pond of another, by which the wild fowl are frightened away 
and the owner damnified, because wild fowl are protected by the statute 
25 Hen. 8, c. 11, and constitute a known article of food, and the keeping 
of a decoy-pond is useful to the publick, and a profitable mode of employ- 
ing the land, and the catching and selling the wild fowl constitute a 
profitable trade (h). 

Damages for the infringement of personal and proprietary rights. — “ The 
maxim of the law, ubi jus ibi remedium, has at all times been considered 
so valuable, that it gave occasion to the first invention of that form of 
action called an action on the case, where the novelty of the complaint is 
no objection to the action, provided an injury cognizable by law be shown 
to have been inflicted on the plaintiff” (i); for “ this form of action was 
introduced for the reason that the law would never suffer an injury and a 
damage without a remedy ” (Jfc), i.e. an injury cognizable by law; for there 
are many cases, as we have seen, where parties have suffered serious 

• 

(e) Liverpool Adelphi Loan Asiociation ; ante, p. 75. 

V. Fairhurst, 9 £xch. 420. (t) See the note to Ashby v. White^ 

if) GHnneUv. Wells, 8 Sc. N. R. 741; 1 Smith’s L. C. 213-223. 

7 M. A Gr. 1033. (A) Willes, C. J., Winsmore v. Chreen- 

(g) Hannam ¥• Rockett, 2 B. & C. 043. bank, Willes, 577. See, however, Alsopp 

(A) KeehU v. HickeringiU, 11 East. v. Alsopp, 8 W. B. 440. 
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damage from the wrong-doing of others, of which the law tak^ no notice 
(ante, pp. 651, 720, 772). 

In these cases the party is said by the lawyers to have suffered 
damnum sine injuria. 

To establish a ground for recovering damages, the plaintiff must show 
that he is possessed of some legal right which has been invaded. A man's 
legal rights arc the rights of personal security, personal liberty, or private 
property; and private property is either property in possession, property 
in action, or property that an individual has a special right to acquire (Q. 

Wherever the plaintiff is impeded in the use and enjoyment of his 
property, or in the exercise of his trade or calling, by the malicious or 
wrongful act of another, there, as we have seen, damages are recoverable 
for the wrong done (m). Where the plaintiff in his declaration of his 
cause of action set forth that he was a mason, and possessed of a stone 
quarry, and quarried and dug stones therefrom as well* to sell as to build 
stone buildings, and that the defendant, intending to deprive him of the 
benefit of his quarry, disturbed his workmen and all comers, threatening 
to maim jjnd vex them with suits if they worked or bought stones there, 
whereupon all the buyers desisted from buying and the workmen from 
working there, it was held that this was a great damage to the plaintiff 
and a good cause of action (n). So if the plaintiff's tenants have been 
driven away from their holdings by the menaces of the defendant, damages 
are recoverable for the wrong done (o). 

“ There arc two sorts of acts for doing damage to a man's employment, 
for which an action lies : the one is in respect of a man's privilege, the 
other is in respect of his property. In that of a man's franchise or 
privilege whereby he hath a fair, market, or ferry, if another should use 
the like liberty, though out of his limits, he shall be liable to an action, 
though by grant from the king. But therein is the difference to be taken 
between a liberty in which the publick hath a benefit and that wherein the 
publick is not concerned. The other is where a violent or malicious act is 
done to a man's occupation, profession, or way of getting a livelihood; 
there an action lies in all cases. But where one man doth damage to 
another by using the same employment no action will lie, because one 
man has as much liberty to use an employment as another.” Thus, where 
one schoolmaster sots up a new school to the damage of an ancient school, 
and thereby the old qpholars are allured from the old school to come to 
the new school, an action is not maintainable (11 H. 4, 47). But if a 


(l) Bayloy, J., ffannam v. Mockett, 2 
B. & C. 937. 

(m) Youwf V. Hichens^ ante, p, 107. 


(n) Garret v. TatfUtr, Cro. Jac, 687. 

(o) 1 Roll. Abr. 108, pi. 21. 
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man should lie in wait and fright the hoys from going to schooli that 
schoolmaster might have an action for the loss of his scholars (p). 

Damages are recoverable from a parson who takes up tombstones in- 
his churchyard and defaces the inscriptions, for although the freehold of 
the churchyard is in the parson, the property in the tombstones remains 
in the persons who erected them (q). 

Where the plaintiff declared that she was a virgin of good name and 
fame, and sought for in marriage by J. S., and that the defendant, pretending 
himself to be a single person, made love to her and married her, when in 
truth he was married to another woman, whereby she became of less 
credit, &c., the court held that the action lay (r).» 

Cf the recovery of damages for infringement of rights where no actued 
damage can he proved, — In every case of an injury to a right, damages are, 
as we have already seen, recoverable, although no actuaJ perceptible 
damage can be proved (s). Thus, if a free burgess of a corporation, or 
any other person having an undoubted right at law to give his vote at an 
election of a burgess or knight to serve in parliament, be maliciously 
hindered or impeded in the exercise of his right, an action for damages is 
maintainable against the disturber, for every injury to a right imports a 
damage, though it does not cost the party one farthing (t). Any person 
has a right to stand for a place in parliament, or to offer himself as ^ 
candidate for a vacant office; and if an election takes place, and it becomes 
difficult to determine who has the majority, he is entitled to demand a 
poll, and if the publick officer who ought to have granted the poll denies 
it, he is liable to an action for substantial damages (w) ; for if publick 
officers will infringe men’s rights, and “ refuse to receive a vote which the 
party tendering has a right to give, and if an action for it comes to be 
tried before me,” observes Holt, C. J., “ I will direct the jury to make 
them pay well for it ” (oj). 

But in order to maintain an action against the returning officer at an 
election for his refusal to receive and register a vote, the plaintiff must 
show that the refusal was founded in malice. Malice may be proved by 
evidence of personal hostility and spite entertained by the defendant 
against the plaintiff, or of any other corrupt or improper motive in the 
refusal of the vote (y)'. “ If the returning officer has acted honestly and 

uprightly according to the best of his judgment, he is not amenable in an 

(p) Per Holt, C. J., KeebU v. Hicker- (I) Holt, C. J., AMy v. White, 2 Ld. 
ingiU, 11 East. 576 n. Baym. 954. 

{q) Spooner v. Brewster, 8 Bing. 189; («) Starling v. Turner, 2 Lev. 50. 

Cro. Jac. SOT. (x) Ashby v. White, 2 Ld. Raym. 058. 

(r) Anon. Skin. 119. Herring v. Finch, ib. 250. 

(«) Fmbrey v. Owen, 6 Exch. 868; (y) Tbzer v, CAiW, 7 Ell. & Bl. 881. 

ante, pp. 14, 72, 73, 110, 179. 
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action for damages for refusing to receive the vote. The duties of the 
returning officer are neither entirely ministerial nor wholly judicial; they 
are of a mixed nature. It cannot be contended that he is to exercise no 
judgment, no discretion whatever, in the admission or rejection of votes; 
and the officer could not discharge his duty without great peril and 
apprehension if, in consequence of a mistake, he became liable to an 
action ” {z). 

Every invasion of the plaintiff’s right by the fraudulent act of the 
defendant entitles the plaintiff to some damages. Thus, where an inventor 
or manufacturer adopt.^ a particular trade-mark, and the defendant 
imitates it and uses it for the purpose of palming off his own goods as the 
goods of the plaintiff, the plaintiff is entitled to substantial damages, as 
his right has been invaded, although no specific damage can bo proved (a). 
Every infringement of a right ex contractu also creates a claim to 
damages. Thus, where one person maliciously procures or persuades 
another to break a contract, or interferes between an employer and work- 
man to prevent the latter from completing work he has undertaken to 
perform, or procures the -non-delivery of goods according to contract (&), 
or deprives a woman of her marriage by false representations, substantial 
daniAges are recoverable (c). 

^ A refusal by a banker to pay the order or draft of his customer, he 
having at the time in his hands sufficient funds of the customer for the 
{mrpose, is a wrongful act, injurious to the credit of the customer, 
entitling him to substantial damages, although no actual damage can be 
proved at the trial (€f). If the plaintiff's right to a seat in a pew in 
church has been infringed, substantial damages are recoverable (e). 

Of the assessment of damages in actions ex delicto . — In actions of tort, a 
greater latitude is allowed by the court to a jury in the assessment of 
damages than is allowed in actions of contract. “ Tlic damages must be 
e?pcessivo and outrageous to warrant a new trial” (/); “ for it is not to be 
expected that a jury will measure their verdict so nicely as in cases of 
contract ”(^). Therefore, where some printers’ devils, who had been 
unlawfully imprisoned for a week, brought their several actions, and the 
jury gave each of them 300/. damages, the court declined to meddle with 
the verdict, although it was proved that each of the plaintiffs had been 


(r) Abbott, C. J., Cullen v. Morris, 2 
Stark. 587. 

(a) Blqfeld v. Payne, 4 B. Ad. 410. 
Podtjers v. Nowill, 5 C. B. IQ.*) ; ante, pp. 
«49. 650. 

(ft) Oreen v. Button, 3 G. M. & R. 707. 
Lumley v. Gye, 3 £11. & Bl. 338. 

(c) Sheppard v. Wakeman, 1 Lev. 53. 

(d) Marzetti v. fFillianu, 1 B. & Ad. 


415. Bolin Y. Steward, 14 C. B. 595 ; 
33 Law, J., C. P. 148. 

(e) GHJith v. Maithews, 5 T. R. 396. 
(/) Be Grey, C. J., Sharpe v. Brice, 
2 W. Bl. 943. Huckle v. Money, 2 
WUs. 205. 

(y) Cresswell, J., Williams v. Currie, 
1 C. B. 848 ; Fahrigas v. Mosiyn, 2 W. 
Bl. 938. 
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well fed npon beef-steaks and porter during the whole period of their 
imprisonment. 

There are only two grounds on which the court will interfere with the 
damages : one, where the finding has proceeded from some mistake ; the 
other, where the jury have acted from some sinister feeling, and the judge 
is dissatisfied with their verdict (A); If the jury give the plaintiff more 
damages than by his own showing he ought to 1*ecover (i), or if there be 
several counts in the declaration, and a verdict is entered generally on all 
the counts, and entire damaged are given, and one count is bad, the 
damages so assessed cannot be recovered, and a venire de novo must bo 
awarded (k). If an action of slander be brought for words spoken fit 
different times, and the action will not lie for the words spoken at one 
time, but will lie for words spoken at another, and a verdict is found for 
all the words, and entire damages arc assessed, no judgment will be 
given (2) ; but when words are all spoken at one time, and some of them 
are actionable and some not, and damages are assessed generally, they 
shall be intended to be given only for those words which are actionable, 
and it shall be presumed that the others »were inserted only for 
aggravation (fn). 

0/ the damages recoverable in particular actions, — The damages recover- 
able in actions for obstruction to the enjoyment of»profits a prendre and 
easements, and for the infringement of incorporeal rights, have already 
been considered (ante, pp. 14, 15, 72, 73), also the damages recoverable 
in actions for nuisances and keeping ferocious animals (ante, pp. 115-117); 
for injuries to real property from waste, negligence, and fire (ante, pp. 
13G-138); actions for trespasses upon real property (ante, pp. 178-182); 
and for trespass and conversion of chattels (ante, pp. 231-236); and for 
injuries from the negligent use and management of chattels, and the 
negligent performance of work (ante, pp. 264-266); actions for the 
detention and loss of chattels by bailees (ante, pp. 299-302); for negli- 
gence and breach of duty on the part of common carriers, common 
ferrymen, common innkeepers, and lodging-house keepers (ante, pp. 
342-344); actions for a wrongful distress and sale of things distrained 
(ante, pp. 391-393); actions for assault and battery and wrongful im- 
prisonment (ante, pp. 429-432); malicious arrest and malicious prose- 
cution (ante, pp. 455, 456) ; actions against sheriffs, bailiffs, and officers 

(fc) WaVLingtony, Wbod,C. P. Nov. 8th, v. Thomas, 2 M. /Sc W. 427. 

I860. Britton v. 8, W, Bail, Co,, 27 (2) Popham, J., Brooke v. Clarke, Cro. 

Law, J., £zch. 355; see post, New 'Em. Wi, Jaxony. Tanner, Cro, Car, 
Tmalb. (m) Benson v. Qooday, ib. 327. ThaxbU 

(•) A2am52e2onv. 2 Wms.Saund. v. Smith, Cro. Eliz. 788. Berkeley v. 
170. Earl qf Pembroke, Moore, 706. Brough- 

(A) Qrani v. AstU, Doug. 730. Leach ton's case, ib. 708. 
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for negligence and breach of duty (ante, pp. 498-502); actions for 
trespasses committed under colour of warrants and orders of justices 
(ante, pp. 547, 548) ; statutory compensations for injuries authorized by 
statute (ante, pp. 573-575); actions for libel and slander (ante, pp. 626- 
629); actions for fraudulent misrepresentation and deceit (ante, pp. 
666-671). 

Where a person has been induced, by false accounts of the transactions 
and profits of a joint-stock company, to buy shares therein, and give for 
them a sum far beyond their real value; the measure of damages is the 
difference between the actual value of the shares at the time of the 
purchase, and the fictitious value imparted to them by the false repre- 
sentation (n). 

As against a manifest wrongdoer a jury is, as we have seen, justified 
in making the strongest presumptions, so that if an article of value, such 
as a diamond necklace, has been taken away, and part of it is traced to 
the possession of the defendant, the juiy may reasonably infer that the 
whole thing has como into hi^ hands, and give damages acribrdingly (o)« 
Where the plaintiff, by his own dealings and acts, renders the nature of 
his interest in the property and the extent of the damages altogether 
doubtful, he may vacate his whole claim, or destroy his right to more 
than nominal damages (/>). 

In an action by a judgment-creditor against a sheriff for an escape, 
where the sheriff had received the amount of the judgment-debt and costs 
from the judgment-debtor, and then discharged him, it appeared that the 
debtor was suffering in custody, that vain attempts had been made to 
find the plaintiff or his attorney to receive the money, and that the sheriff 
then received it and allowed the debtor to escape, it was held that the 
measure of damages was the amount of the debt and costs so received by 
the sheriff, and that the judgment-creditor was entitled to nothing 
further (y). 

In an action for oral slander, where the cause of action rests upon 
special damage alleged and prov^, the jury, in assessing their damages, 
are not limited to the amount of special damage proved, but may give 
their verdict for general damages, which would in their judgment bo the 
natural and probable result of it. They must, however, as we have seen 
(ante, p. 608), exclude from their consideration damages resulting from 
the repetition of the slander by third parties who had no authority from 
the defendant to repeat it (r). 


(«) Davidson ▼. Tulloeh, 8 W. R, 309 ; 
80 Law, T. R. 97; ante, pp. 636, 656. 

(o) J^ortimer v. Cradockf ante, p. 932. 

(p) Ante, p. 284. PringUv, Taglor, 2 
Taunt. 160. 


(q) Hemming v. Hede, 29 Law, J., C. P. 
187 ; and see ante, pp. 477, 478. 

(r) Dixon v. Smithy 29 Law, J., Exch. 
126. Evans v. HarrieSy 26 ib, 81. AUopp 
V. AUopp, 8 W. R. 449. 
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When special and extraordinary damages are recooerdhle as the known 
natural and necessary consequence of the wrongful act — All damages which 
ordinarily and in the natural course of things might fairly be expected to 
result, and have resulted from the commission of the wrongful act, are 
recoverable, provided they are claimed by the plaintiff in his declara- 
tion (s). If by reason of the defendant’s negligence and breach of duty 
the property of the plaintiff has become deteriorated and reduced in value 
by rain, storm, or frost, or any destructive agencies of ordinary occurrence, 
the plaintiff will be entitled to recover all the damage he has sustained 
thereby (^). All persons are responsible for all the natural consequences 
resulting from acts done by them in violation of the rights of others. 
The jury are entitled to look into all the circumstances and at the conduct 
of both parties, and see where the blame is, and what ought to be the com- 
pensation according to the way the parties have conducted themselves (i«). 
Where the plaintiff has been compelled to pay money to release himself 
from the injurious consequences naturally resulting from the wrongful 
act of the defendant, such money is recoverable from the defendant as 
part of the damages. This is the case, as we have seen, where a plaintiff 
has been compelled to pay money to procure his release from a wrongful 
imprisonment by the defendant (ante, p, 431). 

Whenever one person commands or authorizes an act to be done by 
another, he is responsible for all that the other does in the necessary 
execution of his authority. If, therefore, an assault and imprisonment of 
the plaintiff are the necessary or probable consequence of orders given by 
the defendant, the defendant will be responsible in damages for such 
assault and imprisonment, although he did not directly order it, or con- 
template the possibility of its occurrence {x). 

In an action for breaking and entering the plaintiff’s dwelling-house, 
and assaulting and beating him, Ix)rd Ellenborough allowed the plaintiff 
to give in evidence that his wife was so terrified by the conduct of the 
defendant that she was immediately taken ill and died soon afterwards, not 
as a substantive ground of damage, but for the purpose of showing how out- 
rageous and violent had been the conduct of the defendant (y). But I 
entertain considerable doubt,” observes Pollock, C. B., “ whether a person 
who is guilty of negligence is responsible for all the consequences which 
may under any circumstances arise, and in respect of mischief which could (*) 

(*) Pollock, C. B., Righy y. Hewitt 0 Jur., N. S. 1803. 

Exch. 242. {x) Olynn y. Houston^ 2 M. & Gr. 837. 

rO Smeed v. Foard, 28 Law, J., Q. B. {y) Hvxley v. Berg, 1 Stark. 98. 
178. Bracegirdle y. Orford, 2 M. & S. 77. 

(u) DavU V. Norlh-WeeU Rail. Oo,, 1 



780 ACTIONS EX DELICTO— DAMAGES RECOVERABLE. [cHAP. XXI. 

by no possibility have been foreseon^ and which DO reasODftble person 
would have anticipated** (z). 

When damages are not recoverable as being too remote^ and not natarally 
resulting from the wrong done, — Where the manager of a theatre brought 
an action against the defendant for a libel on an opera-singer, who had 
been engaged by him to sing at his theatre, and who had been deterred 
from singing by reason of the publication of the libel, whereby the 
plaintiff lost the benefit of her services, it was held that the damage was 
too remote, and was not recoverable by the plaintiff (a). And where the 
defendant went before a county-court judge and swore falsely against the 
plaintiff, and by his own false testimony induced the judge to disbelieve 
the plaintiff on his oath, and to order the plaintiff to be committed to 
take his trial for perjury, and the defendant to be bound over to pro- 
secute, and the defendant did prosecute, and the plaintiff was acquitted, 
and then brought an action against the defendant for a malicious pro- 
secution, it was held that the immediate cause of the prosecution was the 
order of the county-court judge, and that the defendant*s false testimony 
before him, causing him to make the order, was not sufficiently proximate 
to make the defendant responsible for the prosecution (1^). 

Where a passenger on board ship was assaulted and imprisoned for 
one night by the captain, and in consequence thereof took the first 
opportunity of leaving the ship, and paid 100/. for his passage home in 
another vessel, it was held that in order to recover the 100/. as part 
of the damages for the assault and imprisonment it was necessary for the 
plaintiff to prove that there was fair and reasonable ground for fearing a 
renewal of the ill-treatment, and that he left the vessel under the 
infiuence of such fear, and not merely because he was angered and 
displeased with the captain, and could not continue on board with ease 
and comfort (o). 

Of the recovery of damages in actions of tort founded on contract — 
Damages not recoverable as being too remote, — When the action of tort is 
founded on a breach of contract, the damages recoverable are those which 
may fairly and reasonably be considered to arise naturally according to 
the usual course of things from the breach of contract itself, or which 
may reasonably be supposed to have been in the contemplation of both 
parties at the time they made the contract as the probable result of the 
breach of it. If special circumstances exist which render the neglect or 
breach of duty productive of more than ordinary injury and damage to 

(z) Greenland v. Chaplin, 6 Exch. 248. C. P. 341 ; Willes, J., dieeefUienU : ante, 

(a) Aihley v. HarrUon, 1 Esp. 49. p. 720. 

(b) FU:vohn v. Mackinder, 8 W. B. (c) Boyce v. BayUffe, 1 Campb. 68. 



BBC0VER7 OF SPECIAL DAMAOB8. 


781 


BBCT. 1 .] 

the owner, such special circumstances must have been communicated 
to the defendant in order to make him responsible for the special and ex*- 
traordinary damages resulting^ fi*om [any neglect or breach of duty on 
his part {d). 

Eocpenses incurred hy a plaintiff in obtaining legal advice not recoverable 
08 part of the damages, — The expense incurred by a plaintiff in consulting 
an attorney and obtaining a legal opinion upon the validity of his claim, 
are not recoverable as part of the damages. “ Parties must do what they 
think is right, and the expense of getting the experience of attorneys 
to advise is not to be repaid by the other party. Nothing of that sort 
can be allowed in damages, and everything of that nature that a plaintiff 
is entitled to will be allowed in the taxation of costs’* (e). 

When the costa of previous legal proceedings occasioned hy the wrongful 
act may he recovered as part of the damages, — A defendant in an action cx 
delicto is responsible in damages, as we have seen, for the natural and 
ordinary consequences of the wrong done. Where, therefore, the defend- 
ant, who was employed as architect to superintend the building of 
church, ordered stone for the church from the plaintiffs in A’s name, and 
on his account, and the plaintiffs supplied the stone, and afterwards sued 
A for the price, but failed in thdr action, and had to pay A’s costs and 
the costs of their own attorney, because it was proved at the trial that 
the defendant had received no authorilff from A to order the stone in his 
name, and the plaintiffs then brought an action against the defendant to 
recover the damages they had sustained by reason of his false assumption 
of agency and pretence of outhority for the order he gave, it was held 
that the plaintiffs were entitled to recover from the defendant not only 
the value of the stone ordered by him in A’s name, but also the costs 
they had incurred and paid in the former action {J ). In another case, 
where the agent believed that he had the authority ho claimed to possess, 
and had no authority, it was held that the costs of a chancery suit, w'hich 
was occasioned by his false assumption of authority, were recoverable as 
part of the damages (^). 

Where a tenant gave his landlord notice to quit, and then refused to 
give up possession, it was held, as we have seen, that the landlord was 
entitled to recover the costs of an action brought against him by a 
person to whom ho had contracted to let the premises, but to whom he 
was unable to give possession in consequence of the refusal of the tenant 

(rf) Hadley v. Baxendnle, 9 Exch. 364, (/) RandeU v. TrimeUf 18 C. B. 786 ; 

Portman v. Middleton^ 4 C. B., N. S., 25 Law, J., G. P. 907. 

322 ; 27 Law, J., C. P. 231. Theobald v. (y) CoUea v. Wright, 7 Ell. & Bl. 311 ; 
Rail, Pass, Ass, Co,^ 10 Exch. 45. Peter^ 8 ib. 647, in error; 26 Law, J., Q. B. 
son V. Ayre, 13 C. B. 353. 147; 27 ib. 215. 

(e) Clare v. Maynard, 7 C. & P. 743. 
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to go out pursuant to his notice. The letting to a new tenant/’ 
observes Cockbum, C. J., is the ordinary course of dealing on the part 
of an owner of land under such circumstances. The defendant, therefore, 
must have understood, that when the plaintiff gave him notice to quit he 
would enter into a now contract with a new tenant to let the premises to 
him from the expiration of such notice. And in this case the tenant was 
apprised of the fact that the landlord had relet the premises, and was 
eonscqnently aware of the inconvenience and loss he was exposing him to 
by his improper conduct” (A). 

In an action for running down n ship, it appeared that the plaintiff 
had been obliged, in consequence of the injury, to employ a steam-tug, the 
owners of which demanded 150/. for salvage, and commenced a suit in the 
Admiralty Court against the plaintiff, who paid 20/., and the court 
ultimately decreed the payment of 45/., with costs, to the salvors, and the 
plaintiff sought to recover these costs as part of the damage he had 
sustained, it was held that the proper question for the jury was, whether 
the plaintiff in paying only 20/. into court, and risking the costs of the 
action, had pursued the course which a prudent and reasonable man 
would take in liis own case, and that if the jury thought he had, the costs 
of the suit might be recovered (i). 

If the buyer of a horse or a picture with a warranty, relying on the 
warranty re-sells the horse or tkte picture with a warranty, and being 
sued thereon by his vendee, gives notice to the defendant of the action, 
and receives no direction from the latter to give up the cause, and 
proceeds to defend and is worsted, the costs and damages of the defence 
to that action are part of the damages which the plaintiff sustains by 
reason of the false warranty found against the defendant, and may be 
recovered by the plaintiff in an action against the defendant for damages 
for the breach of warranty (I). But if the plaintiff has made a rash and 
improvident defence, after having had an opportunity of ascertaining 
by examination that the warranty could not be supported, he will not be 
permitted to recover the costs of his defence (/); for “ no person has 
a right to inflame his own account against another by incurring expenses 
in an unrighteous resistance to an action which he cannot defend with 
any prospect of success” (m). If the costs have been taxed, the taxed 
costs only can be recovered (n). 

If a laud agent professes to have authority from a landowner to let 


(A) Bramley v. Chesterton, 2 C. B., 
N. S. flOfl. 

\i) Tindall v. Bell, 11 M. W. 228. 
(A) Lewis V. Peake, 7 Taunt. 152. 
PenneU v. Woodbnm, 7 C. A; P. 118. 
Randall v. Roper, ,27 Law, J., Q. B. 2C6 ; 


lElLBl. &E11. 84. 

(l) Wrujhtup V. Chamberlain, 7 Sc. 
698. 

(m) Ld. Bonman, C. J., Short v. 
Kalloway, 11 Ad. & £. 81. 

(n) Grace v. Morgan, 2 Sc. 793. 
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land, and si^s an agreement for a lease, and the landowner repudiates 
the lease and denies the authority, and\ the intended tenant, relying on 
the representation of the agent, files a bill in Chancery against the land- 
owner for a specific performance of the agreement, and notice of the suit 
is given to the agent, and the latter fails to withdraw his assertion of 
authority, he will be liable to pay the costs o^ the Chanceiy suit if the 
suit proceeds, and it is established that he had not the authority he 
pretended to have (o). But no person relying on a pretended authorityr 
of this sort ought in prudence to take legal proceedings against the 
supposed principal without giving notice to the pretended agent, and 
giving him an opportunity of withdrawing or verifying his assertion of 
authority (p), 

Recovei'p of damages which the plaintiff has become liable to pay thrmigh 
the. default of the defendant, hut which have not been actually paid at the time 
of the commencement of the action, — A liability on the part of the plaintiff 
to pay damages to a third party, by reason of the default of the defendant, 
is enough, as we have seen, to enable the plaintiff to recover those 
damages from the defendant. It is not necessary that the money itself 
should be actually paid. Thus, where the defendant sold barley to the 
plaintiff, warranted to lie chevalier seed^barley, and the plaintiff resold it 
with a similar warranty, and the barley was not chevalier soed-barley, and 
the sub-purchaser claimed damages |rom the plaintiff, whereupon the 
plaintiff fell back upon the defendant and sued him for these damages, 
it was held, as we have seen (ante,p. 670), that ho was entitled to recover 
them, although he had not paid them to the sub-purchasers. 1 con- 
sider,” observes Crompton, J., that it was not necessary that there 
should be a payment before the right to recoV'br these damages accrued, 
and that the jury may well calculate all the mischief which, according 
to the breach of contract, might accrue to the plaintiffs. This matter 
has been a good deal discussed in cases of special damage, and it has been 
usual to give in evidence the amount of the bills sent in by surgeons and 
attorneys, but it has never been said that the liability to pay is not 
enough to enable the plaintiff in an action of that kind to recover, and 
from the very nature of the thing here the amount of damages is ascer- 
tainable from the kind of crop which grows up. Then, another reason for 
so holding is, that according to the principle upon which damages are 
assessed they are only to be assessed. once, and therefore the jury ought 
to take all these circumstances into consideration in estimating the 
amount of damages to which the plaintiffs are entitled” (q), 

(o) CoUen v. Wright, ante, p. 781.} 84 ; 27 Law, J., Q. B. 268. Spark v. 

(p) Wightman, J.,26Law,.T.,Q. B. 161. Heelop, 28 ib. 197. Dingle y. Hare, 29 

Iq) Randall v. Roper, 1 Ell. Bl. & £U. ib. C. P. 143. 
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Bexmenry of a surgeon's hill and of a physician's fees as part of the 
damages . — Where the plaintiff had been wounded by the negligence of 
the defendant in the management of a gun, and had employed a surgeon 
and physician for the cure of the injury he had sustained, Lord Ellen- 
borough told the jury, that as to the surgeon^s bill they were to consider 
the amount as paid by the plaintiff, since the surgeon could* compel the 
payment of it as a legal debt, but that the physician's fees could not 
be taken into account, since they had not been actually paid, and the 
physician could not enforce payment by action (r). 

Where the declaration alleged an actual payment of the charges of 
such third party, the allegation was held material, and necessary to be 
proved in order to enable the plaintiff to recover the amount of them {s). 

Prospective damages are not recoverable where the cause of action is of 
a continuing nature, such as a nuisance arising from the obstruction of a 
drain, watercourse, or thoroughfare, where a fresh cause of action arises 
de die in diem as long as the obstruction lasts (ante, p. 116). But when 
the cause of action is not of a continuing nature, but has accrued once for 
all, the prospective as well as the present injury, sustained at the time 
the action was* commenced, may, as we have seen (ante, pp. 430, 431), be 
regarded by the jury in determining what will be a fair compensation to 
bo awarded to the plaintiff. But the future injury must be the natural 
and necessary result of the wrong done, and not the consequence of any 
further wrongful act giving rise to a fresh cause of action. 

Although a plaintiff is not to be compensated for uncertain and 
doubtful consequences, which may never ensue, yet he is entitled to 
compensation for losses which will almost to a certainty happen." The 
jury may take into their ^!o^^pideration in making up their minds on the 
damages, losses which will in all probability be sustained by the plaintiff; 
for ** when the cause of action is complete, when the whole thing has but 
one neck, and that nock has been cut off by one act of the defendant, it 
would be most mischievous to say — it would be increasing litigation to 
say — you shall not have all you are entitled to in your first action, but 
you shall be driven to bring a second, a third, or a fourth action for the 
recovery of your damages” (<)• 

In an action for an assault, battery, and mayhem, the plaintiff declared 
that the defendant beat his head against the ground, and that he brought 
an action for it against the defendant, and recovered no more than 11/., 
and that since that recovery, by reason of the same battery, a piece of his 

(r) Dixon v. BtU^ 1 Stark. 280. Looser Pritchet v. Boevey, 1 Cr. & M. 778. 

more v. Batlford, 0 M. & W. 657. Spark (f) Best, C. J., Bichardson v. MeUiih, 
V. Heelop^ 28 Law, J., Q. B. 107. 2 Bing. 240. 

(s) Jones T. Bew^f, 0 Bowl. P. G. 150. 
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fikull came away. The defendant pleaded the recoyery of the Ilf. men-^ 
tioned in the declaration in bar of the action, and the plaintiff demntted, 
and it was contended that the special subsequent damage was a sufficient 
foundation for the action, and that the jury could not have taken the 
subsequent damage into their consideration on the previous trial; but per 
Holt, C. J., Every one shall recover damages in proportion to his 
prejudice which ho hath sustained; and if this matter had been given in 
evidence as that which in all probability would be the consequence of the 
battery, the plaintiff would have recovered damages for it. The injury 
which is the foundation of the action is the battery, and the greatness or 
consequence of that is only in aggravation of damages. In some cases the 
damage is the foundation of the action, as in the action by the master for 
the battery of his servant per quod sorvitium amisit ; but here the battery 
only is the foundation of the action, and this damage, which might 
probably ensue, might and ought to have been given in evidence, and 
must be intended to have been given in evidence in the former action ; 
and we must presume that the jury gave damages for all the hurt that 
the plaintiff suffered, for if the nature of the battery was such as 
probably to produce this effect, the jury might give damages for it before 
it happened” (u). 

In an action for keeping a ferocious dog, which bit the plaintiff's 
apprentice and servant, and permanently injured his hand and arm, 
whereby he was disabled and prevented from serving the plaintiff in his 
business, the plaintiff claimed damages, not only for the loss of the 
services of the apprentice down to the time of the commencement of the 
action, but for the loss of the future services of the apprentice from 
thenceforth up to the time of the expir^^on of the apprenticeship; and 
the plaintiff having proved that his apprentice was permanently disabled, 
it was hold that these prospective damages were recoverable, as they 
arose from the injury done at the time specified in the declaration. It 
is argued,” observes Littledale, J., ^ that a fresh action might be brought 
from time to time ; but that is not so, the action being founded not upon 
the damage only, but upon the unlawful act and the damage. Without 
the special damage the action would not be maintainable at the plaintiff's 
suit. A fresh action could not be brought unless there were both a new, 
unlawful act, and fresh damage” (x). 

In estimating the damages in an action for a libel against a trader, 
the juiy may take into consideration the prospective injuiy which will 
probably accrue to the trader from the publication of the libel (y). It 

(«) Fetter v. Beale, 1 Ld. Raym. 330, E. 305. 

002; 1 Salk. 11; ante, pp. 430, 431. (y) Gregory v. WiUiame, 1 C. dc K, 

(pe) HodeoU v. StaUebrass, 11 Ad. dr 508. 

8 s 
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has been said that the damage sustained at the time of the commence- 
ment of the action is all that the plaintiff can recover, and that the jury 
cannot take into account the prospective injury; but ^ it appears to me,” 
observes Bosanquet, J., “ that the jury were warranted in proportioning 
the damages to the amount of injury that would naturally result from the 
act of the defendant, though it might not affect him until a subsequent 
period” {z). And the jury may, it seems, give damages for the mental 
suffering arising from the apprehension of the future consequences of the 
publication of the libel (a). 

In assessing the damages for a breach of warranty, if it appears that 
the plaintiff, who complains of a breach of warranty on a sale to him of 
certain articles, has himself re-sold the subject-matter of the warranty 
with a warranty, the jury ought to take this into consideration in 
assessing the damages, and give the plaintiff such a sum as it appears to 
be probable he will be compelled to pay by way of compensation to the 
sub-purchaser (ft). 

Where the plaintiff in an action against a railway company for 
damage resulting from the negligent construction of an embankment had 
previously received compensation for the damage done to him by the 
construction of the railway works, it was held that the compensation 
related only to such known and contingent damage as was apparent and 
capable of being ascertained and estimated at the time when the compen- 
sation was awarded, and that it did not embrace certain damage which 
afterwards arose from the negligent construction of the works, and which 
could not then have been foreseen (c). 

When a plaintiff receives compensation under the railway acts for the 
damage he has sustained by |pason of the construction of the railway 
works, the compensation is confined to that which is the natural and 
necessary result of the doing what is authorized to be done by the 
legislature, supposing it to be done carefully and judiciously. Damage 
resulting from the negligent execution of the works is no ground for 
compensation under these statutes, but must be made the subject of an 
action (ante, p. 551). 

Of exernplanf and vindictive damages. — We have already seen that in 
actions of tort the damages are left very much to the discretion and 
judgment of the jury; and in all cases of malicious injuries and tres- 
passes accompanied by personal insult, or oppressive and cruel conduct, 
juries are told to give, and are allowed to give, what are called exem- 
plary damages, although the actual personal injury measured by any 

(ar) Ingram v. Lawson^ 8 So. 477. (c) Lawrence v. Ot. Northern Nail, Co.^ 

(a) OosUn v. Corrg, 8 Sc. N. R. 25. 18 Q. B. 643 ; 20 Law, J., Q. B. 293. 

(ft) Randall v. Roper, ante, p. 860. 
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pecimiarj standard maj be but smalL It tends ” obseites Heath, J., 
to prevent the practice of duelling if juries are permitted to punish 
insult by exemplary damaobs. I remember a case where a jury gave 
500^. damages for knocking a man’s hat off, and the court refused a new 
trial” (cf). << Where,” observes Qibbs, G. J., a man is disposed to 
disregard every principle which actuates the conduct of a gentleman, 
what is to restrain him except large damages? ” (e). 

In an action for damages by a journeyman printer for an unlawful 
imprisonment under a general warrant, which had been issued by the 
Secretary of State without any information or charge laid before him, 
and without any person being named in the warrant, the jury gave 
300^. damages, and a motion for a new trial, on the ground that the 
damages were excessive, was refused, though it appeared that the 
plaintiff had been in custody only six hours, and during that time he had 
been treated very well, and had sustained very little personal injury. 
“ If the jury,” observes Pratt, 0. J., “ had been confined by their oath to 
consider the mere personal injury only, perhaps 20/. damages would have 
been. thought sufficient ; but the small injury done to the plaintiff, or the 
inconsiderableness of his station and rank in life, did not appear to the 
juiy in that striking light in which the great point of law touching the 
liberty of the subject appeared to them at the trial. They saw a magis- 
trate over all the king’s subjects exercising arbitrary power, violating 
Magna Cbarta, and attempting to destroy the liberty of the kingdom by 
insisting upon the legality of this general warrant. They heard the 
king’s counsel, and saw the solicitor of the Treasury endeavouring to 
support and maintain the legality of the warrant in a severe and tyran- 
nical manner. These are the ideas whic]^ struck the jury on the trial, 
and I think they have done right in giving exemplary damages” (/). 
So, where an action was brought by the plaintiff for the seduction of his 
daughter, and damages were recovered, and a motion for a new trial was 
grounded on circumstances showing the damages to bo excessive, Wilmot, 
G. J., stated that actions for seduction are brought for example’s sake; 
and although the plaintiff's loss in this case may not really amount 
to the value of 20s., yet the jury have done right in giving liberal 
damages” {g). 

And wherever the wrong or injury is accompanied with circumstances 
of great aggravation, the jury are authorized in giving, and may be told 
to give vindictive damages (A). 


(<i) Merest v. Hervey, 6 Taunt. 442; 
ante, pp. 178, 179, 429, 480. 

{e) Ibid. 441. 

(/) Buckle V. Moneys 2 Wils. 207. 


ig) Tullidge v. Wade, 3 Wils. 18. 

(h) Thomas v. BarriSf 27 Law, J., 
Exch. 358. 
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Wherever injury has been done to the fair fame, reputation, or 
character of the plaintiff, juries are generally invited to give, and are 
justified in giving, such a sum as marks their sense of the maliciousness 
or utter recklessness of the wrongdoer in offering the insult and injury; 
their belief in the groundlessness of the charge, and their desire to 
vindicate the character of the plaintiff (t). Thus, in all actions of libel 
and slander, where the object of the plaintiff is to clear himself from as- 
persions that have been cast upon him, the jury are in the habit of giving 
large damages, with a view of vindicating the plaintiff’s character from 
the aspersions cast upon it. Where in an action against a colonel of 
militia for ordering the plaintiff, a common soldier, to be whipped, it 
appeared that the colonel had acted unjustifiably and illegally, and out of 
mere spite and revenge, and the jury gave 150/. damages, and a new trial 
was moved for on the ground that the man appeared to have been 
moderately punished, and not much hurt, and the damages were dis- 
proportioned to his sufferings, the court refused the application, because 
the man was scandalized and disgraced by such a punishment (^). 

Evideme in aggravation of damages — Insulting attacks an property or 
the person, — Surrounding circumstances of aggravation may, as wo have 
seen, bo given in evidence, for the purpose of enhancing the damages. 
Thus, in actions for trespasses upon land, it may be shown that the 
defendant persistexl in trespassing after he had been warned off, or 
refused to go away after he had been desired to depart, or used threaten- 
ing or insulting gestures. In all cases of trespass and entry into the 
house or lands of the plaintiff, a jury may consider not only the mere 
pecuniary damage sustained by the plaintiff, but also the intention with 
which the foot had been done, whether for insult or injury (/). If a 
trespass in a house is alleged to have been committed under a false 
charge and assertion that the plaintiff had stolen property in her house, 
per quod she was injured in her credit, this circumstance may be given 
in evidence for the purpose of enhancing the damages (m). 

Evidence in mitigation of damages, — The fact that the plaintiff has 
recovered the amount of his loss from an insurance company under a 
policy of insurance effected by him is not admissible, as we have seen 
(ante, pp. 791, 792), in reduction of damages. Circumstances cannot 
be given in evidence in mitigation of damages where they would amount 
to a complete justification, and might have been pleaded as such; but 
where they fall short of a complete justification, and do not amount to 
a defence to the action, they may be given in evidence in mitigation 

(t) Dae y. FiUUerj Id M. & W. 01. 818 ; ante, pp. 178, 179. 

Ik) Benson v. Frederick^ 3 Burr. 1847. (m) Bracegirdle v. Orford^ 2 M. & S. 

(!) Abbott, J., Bears v. Xyoiff, 3 Stark. 79. 
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of damages, as establishing a less aggravated case against the defend- 
ant (n). Thus, in an action for an assault and battery, and not guilty 
pleaded, the jury are not at liberty to take into consideration the circum- 
stances that led to the assault, with a view to the reduction of the 
damages, if those circumstances amount to a justification, and could have 
been pleaded as such (o); but if they merely palliate the character of the 
offence and mitigate the wrong, they are admissible in evidence in 
reduction of the damages under the general issue (p). 

In an action for assaulting the plaintiff and seizing his goods, it may 
be shown in mitigation of damages that the defendant was a custom-house 
officer, and that the plaintiff was going away from a vessel with goods 
liable to duty, without paying the duty, whereupon the defendant detained 
him and took possession of his goods ; for this evidence does not amount 
to a complete justification, inasmuch as a custom-house officer cannot 
forcibly take goods from the person without a previous dcman^( 9 ). 
Where the defendant gave the plaintiff in charge for stealing fat, and it 
appeared that there was no legal evidence of any felony, but the defendant 
bond fide believed that his fat had been stolen, and that the plaintiff had 
stolen it, and there was reasonable ground for his belief, Best, C. J., 
allowed the grounds of suspicion to be given in evidence in mitigation of 
damages (r). 

In an action for libel and slander, where the plaintiff claims damages 
on the ground of the disparagement of his character., general evidence of 
the plaintiff's bad character prior to the publication of the libel is 
admissible in evidence, as wo have seen, in reduction of the damages, but 
not evidence of the truth of the words spoken, or anything which, if 
pleaded, would have amounted to a justification (s). So in actions for the 
seduction of daughters and servants, the character of the girl for virtue 
and morality prior to the seduction may, as we have seen (ante, p. 703), 
be impeached for the purpose of reducing the damages, and it may bo 
shown that she was in the habit of keeping loose company, or indulging 
in immodest conversation. 

Where the defendant wrote a novel, and the plaintiff in reviewing it 
went beyond the bounds of fair criticism and libelled the defendant and 
his family, and the defendant thrashed the plaintiff, who brought an action 
for the assault, it was held that the libel might be given in evidence in 
mitigation of damages, although it was the subject of another action by 

(n) Tindal, C. J., Perkins v. Vaughan, (q) Ld. Denman, C. J., De Oondouin 
6 Sc. N. R. 880. Speck v. PhilUps, 7 v. Lewis, 10 Ad. & E. 120. 

Dowl. 470 ; 0 M. & W. 281. (r) Chinn v. Morris, 2 C. &; P. 301. 

(o) Wdison v. Christie, 2 B. d; P. 224. (a) Ante, p. 027 ; Keilw. 203 b. Dennis 

\p) Linford v. Lake, 8 H. ^ N. 276; v. PawUng, Vin. Abr. Evidemce (1 b) pi, 

27 Law, J., Ezch. 834. 10. Watson v. Christie, 2 B. dr P. 224. 
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the defendant against the plaintiff ; but the jury were told that as the 
defendant had chosen his remedy for the libel by his action for damages, 
he could not fairly be allowed to take much advantage of it in mitigation 
of damages in the action for the assault (t). 

Where the plaintiff painted a picture, which he designated The 
Beauty and the Beast,” and caused it to be exhibited in Pall Mall for 
money, where crowds went to see it, and the defendant went and hacked 
the picture in pieces, and the plaintiff claimed the full value of the 
picture, and compensation for the loss of the exhibition, the defendant 
was permitted to show in mitigation of damages that the picture was a 
scandalous libel upon the defendant's brother and sister, and the exhibition 
of it a publick nuisance. ‘‘ If,” observes Lord Ellenborough, “ this 
picture was a libel upon the persons introduced into it, the law cannot 
consider it valuable as a picture. Upon an application to th'e Lord 
Chaiiccllor, he would have granted an injunction against its exhibition, 
and the plaintiff was both civilly and criminally liable for having exhibited 
it. The jury, therefore, in assessing the damages must not consider this 
as a work of art, but must award the plaintiff merely the value of the 
canvas and paint which formed its component parts ” (u). 

If a vendor has sold goods to a purchaser, and delivered them to him 
without payment of the price, and then, fearing that he never will be paid, 
goes and takes them out of the possession of the debtor, and the latter 
brings an action for damages, the jury cannot lawfully take into their 
consideration in the reduction or mitigation of the damages the fi^t that 
the goods had not been paid for, and that there was reasonable ground to 
believe that the purchaser never would pay for them, as it would be 
equivalent to allowing a sot off of a debt in an action of trespass (x). 

In actions for damages for seizing goods under irregular or void 
process, it is no ground for mitigation of damages that a regular judgment 
had been recovered against the plaintiff. Parties are not to extort even 
what is justly due by the improper execution of a warrant, and wherever 
goods are seized under process in a place to which the process does 
not run, the full value of the goods and all provable damage are 
recoverable (y). 

JoinUtrespasaea — Recovery of damageafrom one of aeveral co-treapaaaera. 
—We have already seen, that where several persons commit a trespass in 
pursuit of one common design, each is answerable for the aggregate 
damage done by all. This has been held to be the case where a number 
of persons have associated themselves together for the purpose of hunting 

(0 Fnutf V. BerJuUy, 7 C. & P. 025. (ar) GiUard v. BrUtan, 8 M. & W. 575. 

(u) Dm So$t y. Bentford^ 2 Campb. (y) SoweU v. Champion^ 6 Ad. & E. 

511. 407. 
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over the plaintiff’s land (^), or hare joiocd in assaulting, heating, or 
wrongfully imprisoning the plaintiff (a). The jury cannot regularly assess 
seyeral damages for one trespass with which the defendants are jointly 
charged; for though in fact one was more malicious and did greater 
wrong than the other, yet all coming to do an unlawful act, the act of one 
is the act of all the parties present; and it is a rule of law, that what the 
plaintiff hath laid joint in his declaration, the jury cannot sever (i). 
Whenever, therefore, two or more persons are charged with a joint- 
trespass, and both or all are found jointly guilty, the jury cannot after- 
wards assess several damages (c). The damages must be assessed against 
all jointly, though all may not have been equally culpable (d). Where an 
action of trespass was brought against three defendants, and two of them 
pleaded, and the other let judgment go by default, and several damages 
were given, the court held that the plaintiff might either take judgment 
de melioribus damnis, or enter a remittitur (e). 

No contribution can be claimed as between joint- wrongdoers. If, 
therefore, a plaintiff who has recovered judgment against two defendants 
for a joint-trespass, levies the whole damages on one of them, that one 
has no claim for a moiety of the damage from the other (/). 

Of the recovery of dametyee when the plaintiff has insured against lossy or 
has received full indemnity under a contract of insurance . — Where a contract 
of insurance has been entered into, and a loss has been sustained by the 
assured for which he has received indemnity from the underwriters, and 
the assured, has afterwards brought an action against the wrongdoer who 
occasmned the loss and recovered damages, the insurer or underwriter who 
has paid the amount of the loss may recover from the assured the amount 
of the damages he has received from the >vrongdoer. Thus, the owner of 
goods who has intrusted them to a carrier, by land or by water, to be 
carried, and insures them against loss, and then sustains loss through the 
negligence of the carrier, is entitled to recover an indemnity on the 
contract of insurance, and also the full value of the goods from the carrier 
who has lost them; but he is not entitled to double satisfaction. As soon 
as he has received from the underwriter or insurer the amount for whicli 
he has insured, he becomes a trustee for the latter in respect of any 
compensation paid or payable from the wrongdoer, and is bound to hand 
over to the insurer whatever monies he receives from the wrongdoer over 
and above the actual loss he has sustained, after taking into account the 
amount he has received under the contract of insurance. The insurer, 

{z) Bume v. Oldacre^ ante, p. 182. (d) Eliot v. Allefi, 1 C. B. 18. 

(а) Clark v. Newtom, ante, p. 4«30. (e) Sabin v. Long, 1 Wils. 30. 

(б) Brown v. Alien, 4 Esp. 168. (/) Merrgwealher v. Nixan, 8 T. B. 

(c) BiU V. Goodchild, 6 Burr. 2791. 186. 
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moreoveT, vrho has paid the loss, is entitled to sue in the name of the 
insured, for the purpose of recovering from the wrongdoer full compen- 
sation for the injury (^); and in such action the court will not allow the 
sum received by the plaintiff on the policy of insurance to be given in 
evidence in reduction of damages. If a plaintiff who has received full 
indemnity for his loss under a contract of insurance, could not recover from 
a wrongdoer, the latter,” observes Tindal, C. J., “ would take the benefit 
of a policy of insurance without paying the premium.” 

Li an action for an injury done to the plaintiff^s vessel from negligence 
in running it down at sea, the fact of the plaintiff^s having received from 
the underwriters the amount of the loss was held to be no answer to the 
plaintiff’s claim for dkmages (Ji). And where certain insurers had paid 
the amount of the loss occasioned by the demolition of a house by rioters, 
it was held that they might maintain an action in the name of the assured 
against the hundred, under the statute to recover compensation for the 
injiiiH^ (i). 

Of the recovery of money paid under duress^ or obtained by extortion,— 
Where goods are unlawfully dcllained, or an injurious act is about to be 
done to them, or some act which it was the duty of a party to do in 
respect of them bo refused to be done unless money be paid, and the 
money be paid under protest as the only means of avoiding the immediate 
injury which would result from the detainer, the injurious act, or the 
wrongful refusal, the money so paid may be recovered back (Jc), 

'Recovery of double and treble damages, — Various statutes give, as wo 
have seen, double and treble damages against persons who violatd*^ their 
provisions, such as the statutes prohibiting and punishing a forcible entry 
into lands and tenements (/) ; or the improper impounding of a distress (m) ; 
or the levying of a distress where no rent is due (ante, pp. 363, 382); or 
the rescuing a distress (n); or the taking by sheriffs’ bailifis, their officers, 
deputies, &c,, more than the appointed fees or recompense on executions 
(ante, pp. 480, 491). In these cases, it should be ascertained at the trial 
whether the amount of damage assessed by the jury is the actual damage 
shstained, or the statutory damage of double or treble the actual damage; 
for if the jury assess the damages generally at a certain sum, and there is 
nothing on the record to show that the jury have found only the single 
value, the court cannot allow the matter to be explained by affidavit and 
the postea amended ; for they are bound to conclude from the postea that 

(y) Randal v. Cochran, 1 Ves. sen. 97. (A) Coleridge, J., Olynn v. Thomas, 11 

(A) Yatce v. Whyte, 5 So. 040 ; 4 Bing. Exch. 878. Addison on Contracts, 4th 
N. C. ^ edn. pp. 64, 65. 

(•) Mason v. 8ains^ry, 3 Doug. 64. (J) 8 Hen. 0, o. 0; Dyer, 214 a. 

Clark V. Blyihsny, 2 B. & C. 254 ; 8 D, (m) 1 & 2 Ph. & M. c. 12, s. 1. 

& B. 480. (m) 2 Wm. & M. sess. 1, c. 5, s. 4, 
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the jnry hare taken into their conBideration and have assessed all the 
damages that the plaintiff is entitled to recover. But if the jury find the 
actual or single damage expressly, then the plaintiff may come into court 
to have the judgment entered up for double or treble value according to 
the statute (o). 

In the case of actions brought by the crown for penalties of double or 
treble the amount of duty fraudulently kept back, the practice appears to 
be for those who attend to the interests of the crown to get the jury to 
find the actual amount of the duty which ought to have been paid, and 
then, without any further communication with them, to enter up judgment 
for double or treble the amount ** (p). When the jury have by their 
verdict found only the single damage, the application to the court to 
increase the damages to the statutory amount should, it seems, be made 
within four days of the return of the jury process (ly). 

New trials in actions of tort on the ground of excessive and ouirageoue 
damages, — “ I should be sorry to say,” observes Lord Mansfield, “ that in 
cases of personal torts, no new trial should ever be granted for damages 
which manifestly show the jury to have bceiftctuated by passion, partiality, 
or prejudice. But it is not to be done without very strong grounds 
indeed, and such as carry internal evidence of intemperance in the minds 
of the jury ” (r). “ I always have felt that it is extremely difficult to 
interfere, and say when damages are too largo. You may take twenty 
juries, and every one of them will differ from 2000/. down to 200/. 
Nevertheless, it is now well acknowledged in all the courts of Westminster 
Hall, that if the damages are clearly too large, the courts will send the 
inquiry to another jury. Where they interfere, they always go into all 
the circumstances, put themselves in the situation of the plaintiff and 
defendant, and examine closely into all their conduct ” (s). 

“ I think further,” observes Ashhurst, J., “ that before the court can 
set a verdict aside merely for excess of damages, they ought to bo able to 
ascertain some rule by which the damages are to be measured, and to 
which the facts may be applied. Where damages depend in anywise upon 
calculation, the court have some medium to direct them by which they 
are enabled to correct any mistake of the jury. But where there is no 
such light to guide them, where the damages depend upon mere sentiment 
and opinion, the court have no line to go by ; and, therefore, it would be 
very dangerous for us to interfere. We have no right in such a case to 

(o) Baldwin v. Girriea, Godb. 2A5. (q) JIfastera v. Farris^ 1 C. B. 710. 

Bandford v. Clarke^ 2 Chitt. 852. Buckle (r) Oilbert v. Burtenshaw, Gowp. 230 ; 

V. Bewee, 4 B. ife G. 154. Baker v. Lofft. 771. Britton y. South Walee Bail^ 
Brown, 2 M. ^ W. 109. Co., 27 Lav, J., Exch. 355. 

(p) Attorney- General v. Hatton, 1 («) Hewlett v. Cruchley, 5 Tanntt 

M^GleL 216. 281. 
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set up Our own judgment against that of the jury, to which the constitution 
has referred the decision of the question of damages ” (<). 

But when there is any rule or guidance for the assessment of the 
damages, and the jury have not been properly directed on the point, or 
have disregarded the ruling of the judge, and have manifestly given 
excessive damages, the court will grant a new trial. So where the plaintiff 
has himself fixed the amount of damage and received it, and the jury give 
him a sum altogether disproportionate to his own estimate, the court will 
interpose and grant a new trial, unless the plaintiff consents to reduce 
the damages to a reasonable amount. Thus, where an importunate beggar 
having refused to quit the defendant's premises, the defendant ordered 
him to bo apprehended by a constable, which was done, and he remained 
in custody one night at an inn, and was brought before the plaintiff the 
following morning, when he demanded compensation, and the defendant 
told him ho might have two sovereigns or go before a justice, and the 
plaintiff consented to take the money, but said at the same time that he 
must have something for the keep of his horse, and the defendant then 
gave him half-a-crown, and dSected the butler to give him some refresh- 
ment, and the butler did so, and the plaintiff went away, and then brought 
an action against the defendant, and there being no plea of accord and 
satisfaction on the record, recovered a verdict with damages to the amount 
of 100/., it was held that the damages were enormous and disproportionate, 
on account of the limit which the plaintiff himself had put on his 
demand in the first instance. “ It seems to me,” observes Tindal, C. J., 
“ that if accord and satisfaction had been pleaded, it would have been a 
bar to the action. A verdict for 100/. is far beyond the merits, as we 
cannot but see, on the evidence of the plaintiff himself, who has set the 
measure on his own damages ” (ti). 

Wherever the facts show that the plaintiff has taken upon himself to 
avenge his own wrongs, and to retaliate upon the defendant, these facts 
ought to be taken into consideration by the jury in reduction of damages; 
and if the jury have not been directed to do this, or have disregarded the 
direction, and have given excessive damages, the court will grant a new 
trial. Where an action was brought by a servant for an assault alleged 
to have been committed upon him by his master, and it appeared that the 
toaster had given the servant a slight blow for impertinent behaviour, 
whereupon the servant turned upon his master and gave him a violent 
.thrashing, and then brought an action for the original assault upon 
himself, and recovered 40/. damages, the court granted a new trial (ai). 

(0 Difbtfrley v. G^nnifiy, 4 T. R. 656, (m) PHce v. Severn, 7 Bing. 819. 

(x) Janes v. Sparrow, 5 T. R. 257. 
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When also the plaintiff himself has been guilty of misconduct in the 
matter of his complaint, and does not come into court with clean hands 
and a fair case for damages, and the circumstance has been overlooked 
by the jury, and excessive and disproportionate damages have been given, 
the court irill allow the matter to be revised by another jury (y). And 
when a defendant against whom excessive damages have been recovered 
appears to have been acting in the discharge of some duty, or in the 
intended execution of an act of parliament, or in the 5ond fide exercise 
of some power or authority which he supposed that he possessed, and 
intended to act right, but by mistake did wrong, and the damages are 
manifestly out of all proportion to the injury actually sustained, the 
court will interfere and grant a new trial for the purpose of confining the 
damages within moderate and reasonable limits (^). 

New trial in actions ex delicto on account of the smallness of the damages. 
•—Anew trial will sometimes be granted in actions ex delicto for 
smallness of damages, when it appears that if the plaintiff is entitled to a 
verdict at all he is manifestly entitled ^ much greater damages than 
have been given by the jury. Thus, where it was proved that by reason 
of the defendant's negligence in driving an omnibus the plaintiff was run 
over and his thigh broken, and that the doctor's bill for setting his leg 
and attending upon him came to 10/. 5s, Gd., and the jury gave the 
plaintiff a verdict with a farthing damages, the court ordered a now 
trial (a). But when there is no standard for estimating the damages, 
and the court are unable to lay down any rule for the guidance of the 
jury, the court will not grant a new trial, although they may think the 
damages much too small (6). 

Arrest of judgment where the plaintiff has a verdict for greater damages 
than by his own showing he ought to recover, — Whenever some of the 
damages claimed in the declaration are not legally recoverable, and 
damages are assessed generally, so that the plaintiff has recovered more 
damages than he ought, judgment will be arrested (c). Where the 
plaintiff declared against the defendant for seducing the plaintiff's 
apprentice from his service, and for the loss of the service of the ap- 
prentice for the whole residue of the term of apprenticeship, and the jury 
assessed the damages generally, and it appeared that the term was not 
expired, judgiftnt was arrested on the ground that the plaintiff was not 
entitled to recover damages for all the term, as well for the time to come 
as for the time past, as claimed in the declaration; for the apprentice 
may^^etum to his master and serve him for the residue of the term yet to 

iy) Buller, J., 4 T. B. 058. (5) 8trafford*s case, cited by Kenyon, 

{z) Eliot V. AUen, I C. B. 40. C. J., 4 T. R. 055. 

(a) Armytage y. Haley, 4 Q. B. 018. (c) Prince v. Molt, 2 Salk. 663. 
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come, or the master may compel the apprentice by law to serve him for 
the residue of the term, and the plaintiff ought not to have both the 
service and damages for the loss of it (d). 

The cases seem to establish this principle, that where it is positively 
and expressly averred in the declaration that the plaintiff ha^ sustained 
damages from a cause subsequent to the commencement of the action, or 
previous to the plaintiff's having any right of action, and the jury give 
entire damages, judgment will be arrested; but where the cause of action 
is properly laid, and the other matter either comes under a scilicet or is 
void, insensible, or impossible, and therefore it cannot be intended that 
the jury ever bad it under their consideration, the plaintiff will be entitled 
to his judgment'* (e). 

The plaintiff can recover no more damages than he has claimed in his 
declaration, although the jury give him more, for he best knows the 
measure of his own wrong, and the amount of compensation to which ho 
is entitled. If, therefore, the jury give him more than he claims, ho 
must relinquish the extra damages, or there will be error on the 
record (/). 

Inquisition of damages before the sherif , — When judgment has been 
Buffered by default in an action of tort, a writ of inquiry must be issued 
for the summoning of a jury, and the assessment of the damages before 
the sheriff (^). The plaintiff must appear at the time and place ap- 
pointed for the execution of the writ, and prove the amount of damages 
sustained by him; and he must bo careful to confine his claim to matters 
which can lawfully be made a ground for compensation; for if he gives 
evidence of losses which are not the natural result of the injury of which 
ho complains, and induces the jury to include in their verdict damages 
which are not legally recoverable, the court will set aside the inquisi- 
tion {h)j unless it ap))ears that no objection was taken by the defendant, 
and that both parties mutually consented to take the verdict of the jury 
upon the matters submitted to them. It is the duty, however, of the 
sheriff to point out to the jury the true grounds and measure of com- 
pensation, and if ho directs them wrongly, and they go beyond their 
authority, the court will interfere to set matters right. 

(d) JffamhUion v. Veere, 3 Wms. Saund. (/) Chevele^ v. 3 W. Bl. 1300. 

170. {g) Chiu. Arch. Pr. Inquiry. 

(e) See the note io Hamhletony, Veere, {h) lie Penny ^ T Ell. & Bl. 668 ; 26 

8 Wms. Saund. 171 o. Law, J., Q. B. 225. 



SECT. 2.] 


BBCOVBBT OF COBT8 IB AOTION8 EX BBLIOTO. 


797 


SECTION II. 

OF THE RECOVERY OF COSTS IN ACTIONS EX DELICTO. 

Award of costa to a succeasjul plaintiff in an action ex e?e/icto.— Tlio 
expenses that a party has incurred in obtaining his right, such as the 
fees of counsel, attorneys, and the expenses of wiiuesses, are termed costs, 
and these are given by the court and taxed by their officer. “ In con- 
templation of law the word damages emphatically includes costs. It 
is so considered by Lord Coke, and in various authorities. Costs, there- 
fore, properly fall under the nomen gencrale of damages** (i). 

Before the statute of Gloucester there was no mode of giving a 
successful plaintiff his costs unless the jury assessed them, and included 
them in the amount of damages, but that statute (6 Ed. I. c. 1) enables 
the plaintiff to recover his costs, by the judgment of the court, in all 
cases where he recovers damages {k). And the stat. 4 Anne, c. 16, for 
the amendment of the law enabling defendants to plead several matters of 
defence, enacts (s. 5) that if any such matter shall, upon a demurrer 
joined, be judged insufficient, costs shall be given at the discretion of the 
court; or if a verdict shall be found upon any issue in the said cause for 
the plaintiff, costs shall bo given in like manner, unless the judge who 
tried the issue shall certify that the defendant had a probable cause to 
plead such matter (Z). 

Award of costs to a successful defendant — By the stat. 4 Jac. 1 , c. 3, 
it is further provided, that in all actions where the plaintiff or plaintiffs 
might have costs, in case judgment should be given for him or them, 
and the plaintiff, after the appearance of the defendant or defendants, 
is nonsuited, or a verdict passes against him, the defendant and defend- 
ants shall have judgment to recover his and their costs. And by 8 & 9 
Wm. 3, c. 11, s. 1, it is further enacted, that where several persons shall 
be made defendants to any action or plaint of trespass, assault, or false 
imprisonment, and any one or more of them shall, upon the trial thereof, be 
acquitted by verdict, every person so acquitted shall recover his full costs 
of suit, unless the judge shall immediately after the trial, in open court, 

E 

(t) Per Ld. Ellenborough, G. J., JPAiUtpi (2) As to costs under this statute, see 

T. Bacon, 9 East. 303; Co. Litt. 257 a. Partridge v. Gardner^ 4 Exch. 806. 

(A) Jackson v. Cale$worthf 1 T. R. 72. Sowell v. Bodbard, ib. 811. 
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certify upon the record under his hand that theie was reasonable cause 
for making such person a defendant. And (s. 2) that if upon any 
demurrer, either by the plaintiff or defendant, judgment shall be given 
against such plaintiff; or if, after judgment given for the defendant, the 
plaintiff shall sue a writ of error, and the judgment shall be affirmed, or 
the writ be discontinued, or the plaintiff shall be ]||^suited therein, the 
defendant shall have judgment to recover his costs, and have execution 
for the same. 

Beet. 32 of 3 & 4 Wm. 4, c. 42, further enacts, that where several 
persons shall be made defendants, and any one or more of them shall 
have a nolle prosequi entered as to him or them, every such person shall 
recover his reasonable costs ; and if a verdict shall pass (s. 32) for any 
one or more of them, every such person shall have judgment for and 
recover his reasonable costs, unless the judge shall certify that there was 
reasonable cause for making him a defendant. And by s. 34 of this 
statute it is enacted, that in all writs of sci. fa. the plaintiff, obtaining 
judgment on an award of execution, shall recover his costs upon a 
judgment by default, as well as upon a judgment after plea pleaded, or 
demurrer joined, and that where judgment shall be given either for or 
against a plaintiff, or for or against a defendant, upon demurrer in such 
action, the successful })arty shall have his costs. 

Taxation of costs , — By the Common Law Procedure Act, 1852 (15 
& IG Viet. c. 7G, s. 223), the judges, or eight or more of them, with their 
chiefs, are empowered to make general rules and orders for fixing costs, 
apportioning costs of issues, and for enforcing uniformity of practice in 
the allowance of costs. Costs are an indemnity ; they are given to the 
person who receives them to indemnify him in respect of the cost of some 
proceeding which the other person has compelled him to take. They are 
not a punishment on the party who is to pay them, nor a bonus to the 
party who is to receive them. The principle, therefore, is to find out the 
extent of the damnification, and then you can find out the amount of costs 
you are to allow” (;*). They ought to be a fair indemnity to the party, 
and if they are not so, the rules which govern the taxation of costs 
ought to be altered (o). 

A plaintiff who has been kept attending as a material witness on his 
own cause, may be allowed the expenses of his attendance, for the reason- 
able expenses to which a plaintiff is put by being obliged to attend and 
bo examined as a witness to seek redress for an injury should be thrown 
upon the wrongdoer (p). And if the plaintiff has been obliged to quit 

(fi) Bramwell, B., Harold v. Smdth^ 20 M. & W. 51. 

Law, J., Exch. 141. (p) Howeo v. Barker, 18 Q. B. 588 ; 21 

(o) Pollock, G. B., Doe v. FiUUer^ 13 Law, J., Q. B. 254. 
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his vessel and abandon an intended voyage, and remain in England to 
give evidence, the reasonable and necessary expenses of his maintenance 
may be allowed him (^). And where the defendant's presence in court is 
reasonably necessary for his defence, the expense of his attendance will 
be allowed if the defence is suocessfj|l (r). 

When there arejseveral defendants who defend jointly, and one of 
them gets a verdict, he will be entitled to an aliquot portion of the joint 
costs of the defence, and to any additional costs that were reasonably 
necessary for his defence (s). If several defendants defend separately by 
separate attorneys, and a verdict is given in favour of some or all of 
them, each successful defendant is entitled to the costs of his defence (I). 

Where the jury, being unable to agree upon their verdict, are dis- 
charged by the judge, and the plaintiff afterwards discontinues, the 
defendant is not entitled to the costs of the trial (u). 

The court is bound not to allow a successful party all the expense ha 
may have thought proper to incur when it can see that part of it has 
been needless. Where there is matter ascertained in the cause, whether 
appearing upon the face of the proceedings or established by the state-^ 
ment of the judge, founded upon his judicial knowledge of the facts, 
whereby the master is satisfied that witnesses called by the successful 
party have been wholly useless, he ought to disallow the expenses of such 
evidence (ic). 

Costs of particular issues . — Tlie costs of any issued cither of fact or of 
law, follow the finding or judgment upon such issue, and will be adjudged 
to the successful party, whatever may be the result of the other issues (y). 
But when issues in law and fact are raised, the costs of the several issues, 
both in law and fact, will follow the finding or judgment; and if the 
party entitled to the general costs of the cause obtain a verdict on any 
material issue, he will also be entitled to the general ^sts of the trial ; 
but if no material issue in fact be found for the party otherwise entitled 
to the general costs of the cause, the costs of the trial will be allowed to 
the opposite party (^). 

The party who is entitled to the costs of the cause is entitled to the 
costs of evidence applicable to any issue or issues found for him, though 


{q) Jnsett V. ManhdU^ 22 Law, J., 
Q. B. 118. 

(r) Flower v. Gardner^ 3 C. B., N. S. 
187; 27Law, J.,C. P. 60. 

(«) Griffiths V. Kynastor^ 2 Tyr. 767. 
Bartholomew v. Stephens^ 6 M. & W. 380. 
Gray on Costs, 96. 

(/) Newton v. Boodle^ 4 C. B. 369. 
OambreU v. Falmouth, 6 Ad. & £. 403. 
00 Wall V. Lond. d S, W. R. Co., 11 


Exch. 696. 

(x) Reynolds v. Harris, 3 C. B., N. S. 
291 ; 28 Law, J., C. P. 20. 

^(y) 16 & 16 Viet. c. 76, s. 81. 

(x) Reg. Gen. Hil. Tenn, 16 Viet. No, 
62 ; 1 Ell. & Bl. app. xiii. As to this, 
see Chitty’s Arch. Pr. 463; and to 
costs in general, see Scott’s Costs in the 
Superior Courts of Common Law, Sec. 
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also applicable to an issue or issues* found against him, and the other 
party is entitled only to the costs of evidence exclusively applicable to an 
issue or issues upon which he has succeeded. Costs apart from costs in 
the cause are only given by the rule of court and the statute to a party 
succeeding upon an issue (a). It iajor the master to ascertain whether 
any and what costs have been incurred as to part of the issue found for 
the defendant, and when they can be ascertained to have been incurred 
relative to that only, to tax them *to the defendant, though the plaintiff 
has succeeded, and is entitled to the general costs of the cause (6). 

Where a plea consists of several parts, the party succeeding on any 
one of those 'parts is entitled to have that part treated as if it were a 
separate plea raising a several issue (c). 

Costs on a stay of proceedings. — Upon a summons to stay proceedings, 
on payment of a certain sum and costs, if the plaintiff refuses to take the 
amount offered in discharge of his claim, but afterwards accepts it, there 
is no absolute rule which entitles the defendant to his costs incurred 
subsequently to the summons (d). Where a suit is altogether frivolous 
and vexatious, as in the case of an action in the superior courts for a sum 
under 40s., the court will stay the proceedings (s). 

Costs on arrest of judgment^ or judgment nm obstante veredicto. — By the 
Common Law Procedure Act, 1852 (15 & 16 Viet. c. 76), it is enacted 
(s. 145), that upon an arrest of judgment, or judgment non obstante 
veredicto, tlie court shall adjudge to the party against whom such 
judgment is given the costs occasioned by the trial of any issues of fact 
arising out of the pleading for defect of which such judgment is given, 
upon which such party shall have succeeded, and such costs shall be 
set off against any money or costs adjudged to the opposite party, and 
execution may issue for the balance, if any (/). 

Where the court has no jurisdktion it has no power to give costs. — Wlien 
a case has been dismissed by a court of law for want of jurisdiction, the 
court cannot give judgment for costs (jg). By the County Court Act 
(9 & 10 Viet. c. 95, s. 79), it is enacted, that if the plaintiff shall not 
make proof of his demand to the satisfaction of the court, it shall bo 
lawful for the judge to nonsuit the plaintiff, or to give judgment for, the 
defendant ; and in case where the defendant shall appear and shall not 
admit the demand, to award to the defendant by way of costs such sum as 
the judge shall think fit; and it has been held that this enactment does 

%■ 

(а) RegnoUts v. Harris, 3 C, B., N. S. («) Stuart v. Cawse, b C. B., N. S. 737. 

289. Wellington v, Arters, 5 T. R. 64. 

(б) Traherne v. Gardner, 8 EU. Jk Bl, (/) Whaleg v. Laing, 8 W. R. 439. 

182. Ig) Strader v. Graham, 18 How. Rep. 

(c) Davis V. Thomas, 6 Jur. N. S. 709. Supreme Court, U. S. 002. 

(d) Walton y. Brown, 3 H. A; N. 879. 
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not empower the judge to nonsuit and award costs when the case is out 
of his jurisdiction, for the plaintiff might be able conclusively to prove 
the cause of action brought before the court, but for the objection to thTe 
jurisdiction on the part of the defendant. Under such circumstances the 
court has merely power to declare its own incompetency to try the cause, 
and to direct that the suit shall abate, the plea to the jurisdiction being 
a plea in abatement of the suit. “ We are of opinion,” observes Pollock, 
C. B., “ for the same reasons, that the provision over costs in the 88th 
section of the same act only applies to cases within the jurisdiction of 
the county court to hear and determine ” (ii). 

Of stayhuj proceedings in a second cuction until the cost^ of a fortner action 
have heeiu paid. — Whore a party has brought an action, and has had an 
opportunity of trying that action upon the merits, and has cither failed 
upon the merits or has withdrawn his case, and afterwards brings a 
second action for the same cause, leaving the costs of the first action 
unpaid, the court will interpose its authority to prevent him from so 
liarassing his opponent and stay the proceedings in the second action (t). 
In determining the question, whether the second action is for the same 
cause as the hnst, the court will look at all the surrounding circum- 
stances, to see whether the difference, if there bo any, between the two 
actions is merely colourable, or whether the second action is for a sub- 
stantially different onuse (k). And although the parties bo not the same, 
yet if it appears that the second action is on the same title, and for the 
same cause of action, the court will stay the proceedings until the costs 
of the first action have been paid (Z). But the court will not interfere 
where it appears that the plaintiff was prevented from trying the first 
action on the merits, and that the second action has not been brought 
0 ])pressivcly and vexatiously (m). 

Ejfect on the question of costs of withdrawing a juror at the trial. — If on 
the trial of a cause a juror is withdrawn by consent of the parties, each 
party pays his mvu costs (n); there is an end to the action, and no future 
action can bo brought for the same cause, whatever may be the under- 
standing and belief of the parties or their attornies at the time the step 
is taken. If, therefore, a second action is brought, the court will stay 
the proceedings therein (o). 

In what cases the plaintiff is entitled in the superior courts to no more costs 


(A) iMwford V. Partridge^ 1 IT. Ss N. 
62«; 20 Law, J., Exch. 147. 

^ (t) Weston V. Withers^ 2 T. R. 511. 

Crawley v. Impey^ 8 Taunt. 407 ; Chitty’a 
Arch. Pr. 1290. 

(A) Hoare v. IHckson^ 7 C. B. 164. 

(/) Morgan v. mcholl, 3 H. & N. 2l5. 


(m) Danvers v. Morgan, 17 G. B. 580, 
where it was erroneously supposed that 
the interference of the court was limited 
to actions of ejectment. 

(n) Stodhart v. Johnson^ 3 T. R. 657. 

(o) aibbs ▼. EalpK 14 M. & W. 804; 
15 Law, J., Exch. 7. 

3 F 
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than damages ^ — By 43 Eliz. c. 6, s: 2, it is enacted, that if upon any 
action personal to be brought in any of her Majesty’s courts at West- 
minster (not being for any title or interest of lands, nor concerning the 
freehold or inheritance of any lands, nor for any battery), it shall appear 
to the judges for the same court, and bo signified or set down by the 
justices before whom the same shall tried, that the debt or damages to 
be recovered therein in the same court shall not amount to the sum 
of 40a. or above; that in every such case the judges and justices before 
whom any such action shall be pursued, shall not award for costs to the 
party plaintiff any greater or more costs than the sum of the debt or 
damages so recovered shall amount unto, but less at their discretions. 

So much of this statute as relates to costs in actions of trespass or 
case has been repealed by 3 & 4 Viet. c. 24, s. 1, which wholly deprives 
the plaintiff of costs where he recovers less than 40s. damages, unless 
the judge or presiding officer certifies that the action was brought to try 
a right, or that the trespass or grievance was wilful and malicious (post, 
p. 804). 

Where no more costs than damages can he recovered in actions of slander. 
—By 21 Jac. 1, c. 10, s. 6, it is further enacted, that in all actions for 
slanderous words, if the jury upon the trial of the issue in such actions, 
or the jury that shall inquire of the damages, do find or assess the 
damages under 40s., the plaintiff shall have and recover only so much 
costs as the damages so given or assessed amount unto. In the con- 
struction of this statute it was held, that where the words are in 
themselves not aotionable, but the action is maintainable by reason of 
special damage sustained by the plaintiff, the statute does not apply, and 
the plaintiff is consequently entitled to full costs, though the damages 
are under 408., for it is not the words but the special damage which 
is the cause of the action; but that when the words are actionable in 
themselves, and the special damage is laid by lyay of aggravation, then if 
the damages are under 408. tliere should bo no more costs than damages, 
for the action is properly an action for words within the statute {p). 

The importance of this distinction, it has been observed, has been 
much diminished by the statute 3 & 4 Viet. c. 24, s. 2, which enacts (post, 
p. 804), that if the plaintiff in any action on the case in the superior 
courts tecovers less than 408. damages, he shall not be entitled to any 
costs unless the judge or presiding officer certifies in manner therein 
provided that the grievance was wilful and malicious. The distinction, 
however, continues to bo material in this respect. It has been held, that 
where the words are actionable in themselves the judge who tries the ^ 


(/>) Burry v. Perry, U Ld. Rnym. 15«8. 
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cause has no power to certify, and the plaintiff is consequently entitled to 
no more costs than damages ( 9 ); but where the words are not actionabl^i 
and the action is maintainable only by reason of the special damage, the 
judge or presiding .officer may certify under the statute 3 & 4 Viet, 
c. 24, s. 2 (post, p. 804), so as to entitle the plaintiff to full costs (r). 

Where to a declaration 'for slander the defendants pleaded not 
guilty and a justification, and at the trial no evidence was offered upon 
the second issue, and a verdict was given thereon for the plaintiff; but 
under the issue upon the first plea of not guilty the defendants proved 
that the words spoken were a privileged communication, and upon that 
issue the verdict was for the defendants, it was held that the statute of 
James did not affect the case, and that the plaintiff was entitled to his 
full costs upon the second issue (s). 

Where to an action for a libel in a newspaper the defendant pleaded 
the insertion of an apology and payment of 40s. into court (ante, pp. 
614, G15), and the jury found that the apology was not sufficient, but that 
the money paid into court was sufficient to cover the damage sustained, 
and thereupon the judge directed a verdict for the plaintiff with Is. 
damages, it was held that the plaintiff was deprived of costs, and that 
the plea not being proved, the payment into court was not warranted by 
law, and the defendant ought to have his money back again. “ The 
damages,” observes Pollock, C. B., ‘‘should have been assessed wholly 
irrespective of the plea ” (t). 

Where the plaintiff has in fact recovered more than 40^r. by bringing 
the action, the case is not within the statute. If, therefore, as much as 
40s. has been paid into court by the defendant, and the plaintiff,* not 
considering it enough, goes on with his action, and recovers only a 
shilling damages beyond the amount paid into court, the plaintiff is not 
deprived of his costs, by a certificate from the judge that the verdict was 
for one shilling and no more (u). 

The judge, by the language of this statute, is the only person who can 
grant the certificate. In case, therefore, of a judgment by default, and 
inquisition of damages before the sheriff, no certificate can be granted 
under this statute, as the sheriff is not invested with the power to 
grant it (a?). 

In what ccufes the certificate of ajiidge or presiding officer is necessary to 
enable the plaintiff to recover his costs, — By the statute 8 ds 4 Viet. c. 24, 

(o) Qoodall V. Ensell, 2 Cr. M. & R. («) Skinner v. Shoppee, 8 Sc. 275 ; 6 
249. Bing. N. C. 131. 

(r) Foster v. Pointer, 9 C. & I*. 721 ; 8 (<) Lafone v. Smithy 4 H. & N. 158. 

M. <fe W. 3U8. Pryme v. Brown, 4 Sc. Newton v. Rowe, 1 C. B. 187. 

N. R. 739 ; I Wms. Saund. note to Crqft («) Richards v. Bluck, 6 C. B. 448. 

V. Boite, 246 a. («) Claridye v. Smith, i Bowl. P. 0. 584. 
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S. 1, repealing the statute 43 Elis. c. 6, so far as it relates to costs in 
actions of trespass or case, and so much of 22 & 23 Car. 2, c. 9, as relates 
to costs in personal actions, it is enacted (s. 2), that if the plaintiff in any 
action of trespass or trespass on the case in any of the courts at West- 
minster, or the court of Common Pleas at Lancaster or Durham, shall 
recover hy the verdict of a jury less than 46s. damages, the plaintiff shall 
not be entitled to recover any costs whatever, whether it shall be given 
upon an issue tried, or judgment shall have passed by default, unless the 
judge or presiding officer before whom such verdict shall be obtained, 
shall immediately afterwards certify on the back of the record, or on the 
writ of trial, or writ of inquiry, that the action was really brought to try 
a right, besides the mere right to recover damages for the trespass or 
grievance for which the action has been brought, or that the trespass or 
grievance in respect of which the action is brought was wilful and 
malicious. But the act is not to deprive any plaintiff of costs in an 
action for trespasses on lands and dwellings after notice not to trespass 
(post, p. 807). 

Under this statute, the under-sheriff who presides at a writ of inquiry 
of damages after judgment by default, may grant the certificate, but he 
should sign it in the name of the sheriff, and not in his own name (y). 

Cases in which the judge or presiding officer has power to certify that the 
action was brought to tiy a light — Wherever a defendant in an action for a 
trespass upon the plaintiff^s land sets up a bond fide claim to the enjoy- 
ment of some easement, privilege, or profit thereon, such as a right to 
take water from the plaintiff’s well, or to dig turves on the plaintiff’s 
common (ante, c. 2), and has any colourable ground for the claim, the 
action is brought to try a right, and the judge or presiding officer ought 
to certify to that effect upon the record (^). In actions for a nuisance, 
there is in general a question of right between the parties. The action 
may be brought to recover damages for the infringement of an acknow- 
ledged right, or to try whether the defendant has a right to do the act of 
which the plaintiff complains. In actions for a nuisance to a house, 
where the plaintiff asserts his right to occupy his house free from the 
nuisance caused by the defendant, and the latter declares that the acts 
complained of are not a nuisance, a right beyond the mere right to recover 
damages comes in question, and the judge has power to certify. 

An action may be brought to try a right, though nothing appears on 
^the record to indicate such an intention. Wlierever the plaintiff seeks to 
negative the right of the defendant to do the act of which he complains. 


(y) Stroud v. Waitn, C, B. 020. 

(*) Tyler v. SenneU^ ft Ad <&. E. 377. Afncdnuynl v. Paterson^ 11 C. B, 755. 
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the action may be brought to tiy a right beyond the mere question of 
damages (a). “ Suppose,” obserr^s Tindal, J., “ a case can be put of 
a declaration in trespass or case (although I do not think it can) in which 
a right could not by possibility come in question, still) if it should appear 
to the judge that the plaintiff had really intended to try a right, I conceive 
that the judge would have power to certify. If an action be really brought 
to try a right, whether it is calculated for that purpose or not, the party 
is within the letter, and, as it seems to me^ also within the spirit of the 
act ” (6). 

Wherever the record is so framed that a right beyond the mere right 
to recover damages may come in question, the court will not inquire 
whether or not the judge has exercised a sound discretion in granting a 
certificate. It is a matter entirely for the discretion of the judge, upon 
the effect of the evidence and the course taken at the trial (o). 

Within what time the certificate must be gmnted unden' this statute, — The 
words “ immediately afterwards,” in s. 2 of the statute 3 & 4 Viet. c. 24) 
do not mean that the certificate is to be granted the very instant after- 
wards. “We interpret the words to mean,” observes Lord Abinger, 
“ within such reasonable time as will exclude the danger of intervening 
facts operating upon the mind of the judge, so as to disturb the impression 
made upon it by the evidence in the cause.” Where, therefore, the 
certificate was given by the judge after the jury had been dismissed, and 
the court adjourned, and the judge had retired to his lodgings in the town, 
it was held that the certificate was well given (ef). So where the under- 
sheriff*, as presiding officer, on the execution of a writ of inquiry, on being 
asked for a certificate, said he would take time to consider, and adjourned 
the court, and subsequently in the evening of the same day gave a 
certificate, it was held that the time taken by the under-sheriff to consider 
his judgment was perfectly reasonable. “ I do not,” observes Lord Abinger, 
“ limit the reasonable time to the interval before the trial of another cause, 
or even necessarily to the same day ” (e). But whenever the under^sheriff 
certifies, the certificate must be given before the return of the writ of 
mmrj (/). 

Where, on an application for a certificate under the statute B & 4 
Viet. c. 24, the judge said that he would certify, if necessary, that the 
right came in question, and made a memorandum to that effect on his 
notes, it was held that a certificate subsequently indorsed on the record, 
had the same effect as if it had been indorsed at the trial (g), 

(a) Shuttleworth v. Cocker^ 1 M. & Gr. (cQ Thompson v. Oibton, 8 M. & W. 

839 ; 2 Sc. N. R. 47. 267. 

(b) Morison v. SabnofiyU M. & Or. 394. (e) Page v. Pearce, SeW, 670. 

(c) Bosanquet, S., Shutileworlh v. (/) ACna/Mnanv. JPryer, 1 H. & N.721. 

Cocker, 1 M. & Gr. 837. (g) Jones y. JFilUanu, 18 M. & W. 423. 
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Patver of the judge or presiding officer to certify^ to deprive the plaintiff of 
costs in certain cases where the plaintiff has recovered less than 51. — By the 
bill now before parliament for the further amendment of the mode of 
pleading in, and enlarging the jurisdiction of, the superior courts of 
common law, it is proposed to be enacted (s. 56), that when the plaintiff 
in any action for an alleged wrong in any of the superior courts recovers 
by the verdict of a jury less than 5L, he shall not be entitled to recover 
or obtain from the defendant any costs whatever in respect of such verdict, 
whether given upon any issue or issues tried, or judgment passed by 
default, in case the judge or presiding officer before whom such verdict is 
obtained shall immediately afterwards certify on the back of the record, 
or on the writ of trial or writ of inquiry, that the action was not really 
brought to try a right besides the mere right to recover damages, and 
that the trespass or grievance in respect of which the action was brought 
was not wilful and malicious, and that the action was not fit to be 
brought. 

Costs in the superior courts in cases of wilful and malicious trespass . — 
By 8 & 9 Wm. 3, c. 11, s. 4, it is further enacted, that in all actions of 
trespass in any of her Majesty’s Courts of Record at Westminster, wherein 
at the trial of the cause it shall appear and be certi^ed by the judge under 
his hand, upon the back of the record, that the trespass upon which any 
defendant shall be found guilty, was wilful and malicious, the plaintiff 
shall recover not only his damages but his full costs of suit. And the 
statute 3 & 4 Viet. c. 24, s. 2, deprives plaintitls in the superior and 
palatine courts of their costs, if they recover by the verdict of a jury less 
than 40s., unless the judge or presiding officer (ante, p. 804) shall 
immediately afterwards certify on the back of the record, &c., that the 
trespass or grievance in respect of which the action was brought was 
wilful and malicious. Coupling the provisions of this statute with those 
of 8 9 Will. 3, c. 11, s. 4, the only alterations made are, tlmt the 

certificate must be given immediately, and that the plaintiff is totally 
deprived of costs instead of obtaining, as under the statute of Wm. 3, 
no more costs than damages (A). 

A trespass which is committed after notice may fairly be deemed to 
be a wilful and malicious trespass. Originally the judges considered 
themselves absolutely bound to certify in all cases where the trespass was 
after notice, but it is now held that the judge has a discretion in the 
matter; but the discretion will generally be exercised in favour of the 
plaintiff when notice has been given. Where the defendant went to the 
plaintiff’s house to make a seizure under process from the county court, 


(A) Parke, B., Sherwm v. Sieindally 12 M. Ss W. 760. 
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and being refused admittance he unlawfully broke open the outer d^^^ 
of the plaintiff’s house with an axe, after a warning not to do so, 
and tike jury gave only 40s. damages, the judge certified that the 
trespass was wilful and malicious, so as to give the plaintiff his full 
costs (i). 

What amounts to a wilful and malicious trespass, — If a man inadyert- 
ently walk across another person’s close, and the latter bring an action, 
the action would be frivolous, and the judge ought not to certify. But 
if the walking across the close be proved to have been done audaciously, 
and with a view of annoying the owner or his family, then the judge 
would be justified in granting the plaintiff a certificate thairthe trespass 
was wilful and malicious (A:)* 

Recovery of costs in the superior courts in actions of trespass upon 
real property, ajlet' notice not to trespass thereon has been given, — By 3 & 4 
Viet. c. 24 (ante, pp. 804, 80.5), it is further enacted (s. 3), that nothing 
therein contained shall deprive any plaintiff of costs in any action brought 
for a trespass over lands, commons, wastes, closes, woods, plantations or 
inclosures, or for entering into any dwellings, out-buildings, or premises, 
in respect of which any notice not to trespass thereon or therein shall 
have been previously Served by or on behalf of the owner or occupier of 
the land trespassed over or upon, or loft at the last reputed or known 
place of abode of the defendant or defendants in such action* The 
plaintiff, therefore, is entitled as of right to his full costs in an action 
for a trespass committed after notice, though he recover less than 40^. 
damages, and though the judge has refused to certify. The proper 
course for the jilaintiff to adopt to entitle himself to costs is by enter* 
ing a suggestion on the record, to the effect that the trespass was 
committed after notice, leaving the defendant to traverse the suggestion 
if so advised (/). 

If Ihc defendant has a right of way over the plaintiff’s land a general 
notice not to trespass will not entitle the plaintiff to his costs. The 
notice should be framed so as to ‘Wrn the defendant not to deviate from 
the way. “ The plaintiff,” observes Patteson, J., “ should say in effect. It 
is true you have a right of way over a particular part of the close, but you 
arc to take care that you do not go out of that way. Here he has given 
a notice not to come upon the close at all (r/i). 

Costs in the superior courts in actions for wilful 'and malimus 
grievances. —WheueYQT the judge certifies that the grievance for which 
the action was brought was wilful and malicious the plaintiff is entitled 

(i) Sherwin v. SivinMl, 1*2 M. & W. 830. 

783. (/) Bou yer v. Cook, 4 C. B. 2.36, 

ijk) ShuttUworth v. Cocker j 1 M. Gr. (m) Bourne v. Aleock^ 4 Q. B. 025.' 
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to his costs. This has been held to be the case in an action for libel, 
where the plaintiff recovered a farthing damages, and the judge certified 
that the grievance was wilful and malicious (n). 

Co8t8 in the superior courts in actions against justices, — By 11 & 12 
Viet. c. 44, 8. 13, it is enacted, as we have seen (ante, p. 548), that where 
the plaintiff in an action against a justice of the peace for anything done 
by him in the execution of his office is entitled to recover damages, he is 
in certain cases entitled to no costs of suit whatever, if it is proved that 
he was actually guilty of the offence of which he was convicted, or that he 
was liable by law to pay a sum of money he was ordered to pay, and that 
he had undergone no greater punishment than that assigned by law for 
the offence of which he was so convicted, or for non-payment of the sum 
he was ordered to pay. By s. 14 of this statute it is further enacted, 
that if the plaintiff recovers a verdict or the defendant allows judgment 
to pass against him by default, the plaintiff shall be entitled to costs as 
if the act had not been passed ; or if in such case it be stated in the 
declaration, or in the summons and particulars in a county-court action, 
that the act complained of was done maliciously and without reasonable 
and probable cause, the plaintiff if he recover a verdict for any damages, 
or if the defendant allow judgment to pass against him by default, shall 
be entitled to his full costs of suit, to be taxed as between attorney and 
client ; and that in every action against a justice of the peace for any- 
thing done by him in the execution of his office, the defendant, if he 
obtain judgment upon verdict, or otherwise, shall in all cases be entitled 
to his full costs in that behalf, to be taxed as between attorney and 
client. 

The statute 24 Geo. 2, c. 44, s. 6, enacts, as wx have seen, that the 
constable or officer executing a justice's warrant shall, in a certain event, 
be sued only in conjunction with the justice or justices who executed the 
warrant, and that the jury on proof of the warrant shall find fbr the 
constable (ante, p. 546); and as regards the costs it is enacted, that if 
the verdict bo given agains| the justice, the plaintifi' shall recover his 
costs, to be taxed so as to include the costs the plaintifi* is liable to pay to 
the defendant for whom such verdict shall bo found. 

Costs in actiona against cofistables and officers^ and parties acting or intend- 
ing to act in the execution of the powers and provisions of an Act of Parlia- 
ment . — In actions against special constables in respect of things done by 
them in the intended execution of the provisions of the stat. 1 & 2 Wm. 4, 
c. 41, the plaintiff, though he obtains a verdict, cannot (s. 19) recover 
any costs from the defendant unless the judge before wdiom the trial takes 


(«) Foster v. Pointer, 0 C. & P. 721 ; B M. & W. 308. 



SECT. 2 J COSTS IN PARTICULAR ACTIONS. 80^ 

place certifies his approbation of the action and of the verdict; and 
generally when an action is brought against a constable or a police-officer, 
or against private individuals, for anything done in pursuance of an act 
of parliament, or with the bond fide intention of executing the provisions 
of some particular statute (ante, pp. 411, 412), and a verdict passes for 
the defsjndant, or the plaintiff becomes non -suit or discontinues the action 
after issue joined, or if, upon demurrer or otherwise, judgment is given 
against the plaintiff, the defendant is entitled to recover his full costs as 
between attorney and client, and lias the like remedy for the same as any 
defendant has in ordinary cases (o). 

Judge's certificate for costs in actions for things done in supposed pursmnee 
qt the Malicious Trespass Act, — By the protecting clause of the Malicious 
Trespass Act (7 & S Geo. 4, c. 30, s. 41) it is enacted, that though a 
verdict shall be given for the plaintiff in an action against any person for 
anything done in pursuance of the act (ante, p. 412), such plaintiff shall 
not have costs against the defendant unless the judge before whom the 
trial shall bo shall certify his approbation of the action and of the verdict 
obtained thereupon. If, therefore, the judge does not at the trial give a 
ccrtificato of approbation in conformity with the statute, the defendant 
is entitled to a suggestion of the fact on the record, in order to deprive tlie 
plaintiff of costs which he would otherwise recover (/>). 

Costs in the superior courts in actions against earccn/ors.— By 8 & 4 
Wm. 4, c. 42, s. 31, it is enacted, that in every action brought by any 
executor or administrator in right of the testator or intestate, such 
executor or administrator shall, unless the court in which such action is 
brought, or a judge of any of the superior courts, shall otherwise order, bo 
liable to pay costs to the defendant in case of being non-suited or a verdict 
passing against the plaintifl* and in all other cases in which he would be 
liable if such plaintiff were suing in his own right upon a cause of action 
accruing to himself ; and the defendant shall have judgment for such 
costs, and they shall be recovered in like manner (y). 

Costs in the supen'hr courts in actions for selling impounded cattle^ under 

5 & 6 Win. 4, c. 59 (ante, p. 375), are not recoverable by a successful 
plaintiff unless the judge before whom the action was tried certifies his 
approbation of the action (s. 19) and of the verdict. But full costs of 
suit as between attorney and client may (s. 19) bo recovered if a verdict 
passes for the defendant, or the plaintiff becomes non-suit or discontinues, 
or if on demurrer or otherwise judgment is given against him. 

(o) See 5 & 6 Wm. 4, c. 70, s. 133 ; 1 (a) As to coats in actions by and 

6 2 Wm. 4, c. 41, s. 19. against executors, aee Gray on Costs, 

(p) Norwood V. Pitt, 28 Law, J., Exch. 227-235* 

212 . 
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Costs in actions far duties and penalties at the suit of the Croirn.— By 
16 & 17 Viet. c. 107, 8. 263, it is CRacted, that in all suits or proceedings 
at the suit of the Crown for the recovery of any duty or penalty, or the 
enforcement of any forfeiture under that act, or any act relating to the 
customs, the parties thereto sliall be entitled to recover costs against each 
other, in the same manner as if such suits or proceedings were comducted 
and had between subject and subject. 

Cases where the plaintiff is deprived of costs in the superior courts hy the 
County Courts Act — By the County Cour-ts Act, 9 & 10 Viet. c. 95, s. 129, 
it is enacted, that if any action shall be commenced after the passing of 
that act in any of the superior courts for any cause (excepting certain 
causes spccided in s. 128 of that statute, and presently set forth, post, 
p. 812), for which a plaint might have been entered in a county court, and 
a verdict shall bo found for the plaintiff for a sum less than 20Z. if the 
action is founded on contract, or less than 5/. if it be founded on tort, the 
plaintiff shall have judgment to recover that sum only, and no costs; 
and if a verdict shall not be found for the plaintiff, the defendant shall 
bo entitled to his costs as between attorney and client, unless, in either 
case, the judge who tries the cause shall certify on the back of 
the record that the action was fit to be brought in such superior 
court. 

If the action brought in the superior court is one of the excepted 
actions, such ns nn action brought by a jdaintiff who resided more than 
twenty miles from the defendant at the time of the commencement of the 
action, and the plaintiff is non-suited, the defendant is not entitled to 
have his costs taxed on the higher scale as between attorney and client; 
“ for it is quite impossible to suppose, that while the 128th section 
(post, p. 812), gives the plaintifl' the right to sue in the superior court, the 
legislature, by the 120th section, intendc<l to subject him to costs as 
between attorney and client if ho exercised that right ” (r). 

The judge may, under this section, certify for costs at any time after 
trial (s); but the under- sheriff or presiding ofliccr, on a writ of trial, has 
no power to certify after the return of the writ, his jurisdiction over the 
cause being then at an end (t). 

By the statute 18 & 14 Viet. c. 61, s. 11, it is further enacted, that 
if in any action commenced in her Majesty’s superior courts of record in 
covenant, debt, detinue, or assumpsit, not being an action for breach of 
promise of marriage, the plaintiff shall recover a sum not exceeding 
20/.; or if, in any action commenced after the passing of that act, in 

(r) Pollock, C, B., Mason v. Tucker, 4 {$) Martin, B., ib. 538. 

H. A N. 537. (<) Knapman v. Pryer, I H. & N. 721, 
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Any of her Majesty’s superior courts of record in trespass, trover, or 
case, not being an action for malicious prosecution, or for libel, slander, 
or seduction, the plaintifT shall recover a sum not exceeding 5/., the 
plaintiff shall have judgment to recover such sum only, and no costs, 
except in the. cases thereinafter provided, and except in the case of 
a judgment by default, and that it shall not be necessary to enter any 
suggestion on the record to deprive such plaintiff of costs, nor shall any 
such plaintiff be entitled to costs by reason of any privilege as attorney 
or officer of such court, or otherwise. It is then provided (s. 12) that if 
the plaintiff in any such action shall recover less than 5/. by verdict, and 
the judge or other presiding officer before whom such verdict shall be 
obtained shall certify on the back of the record that it appeared' to him at 
the trial that the cause of action was one for which a plaint could not 
have been entered in such county court, or that it appeared to him at the 
trial that there was a sufficient reason for bringing the action in the 
court in which it was brought, the plaintiff shall have the same 
judgment to recover his costs that he would have had if the act had not 
been passed (m). Section 13 of this statute further required the court or 
a judge at chambers to make an order for costs in cases where it was 
shown that the action was one of the excepted actions ; but tliis scctign 
has been repealed by 15 & 16 Viet. c. 64, s. 4, whereby it is enacted, that 
in any action in which the plaintiff shall not he entitled to recover his 
costs by reason of the provisions of the 11th section of the stat. 13 & 14 
Viet. c. 61, whether there bo a verdict in such action or not, if the 
plaintiff shall make it ajipear to the satisfaction of the court in which 
such action was brought, or to the satisfaction of a judge at chambers, 
upon summons, that such action Was brought for a cause in which 
concurrent jurisdiction is given to the superior courts by 9 & 10 Viet, 
c. 95, s. 128 (post, p, 812), or for which no plaint could have been entered 
in any such county court, or that such action was removed from a county 
court by certiorari, or that there was sufficient reason for bringing the 
action in the court in which it is brought, the court or the judge 
at chambers shall thereupon, by rule or order, direct that the plaintiff 
shall recover his costs, and thereupon the plaintiff shall have the same 
judgment to recover hie costs that he would have had if the act had not 
been passed. 

The plaintiff, therefore, is deprived of his costs where he recovers less 
than 20/. in an action on contract, or a sum not exceeding 5/. in an 
action of tort, not being one of the excepted actions, unless he obtains a 

(fi) This certificate may be granted by 0 Ell. Ss Bl. 083 ; 25 Law, J,, Q. B. 

the judge after the assizes at which the 378. 
trial has taken place. Bennett v. Thomp- 
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certificate under sect. 12, or a rule or order under sect. 4 of these 
statutes (x). 

It is the duty of the court or judge, on satisfactory proof being gircn 
that the action is an excepted action, to make the necessary rule or 
order for the costs (y). 

When the foundation of the action is a contract, and no right to sue 
exists independently of the contract, the action, though in form ex 
delicto, is in substance an action ex contractu, and the plaintiff must, 
if the action is not an excepted action. (post, p. 813), recover more than 
20Z., or obtain a certificate, i&c., in order to entitle himself to costs in 
the superior courts (^). 

Wliere the plaintiff in the first count of his declaration complained of 
an assault, and in a second count for slander, and recovered 5L damages 
on the first count, but failed on the second, it was held that he was entitled 
to no costs without a certificate or judge’s order (a). 

Costs on demurrer in frivolous actions in the superior courts, — The pro- 
hibition as regards costs in the County Court Acts applies to issues 
of law as well as of fact, so that if in an action of tort there be an issue 
in fact and an issue in law, both of which are determined in favour of 
the plaintiff, but the damages recovered are less than 5/., the plaintiff is 
wholly deprived of costs, unless he obtains a certificate, or shows the 
action to be an excepted action (h). 

Excepted actimsj in which the plaintiff's right to costs in the superion' 
courts remains unaffected by the County Courts Acts, — By 9 & 10 Viet, 
c. 95, s. 128, it is enacted, that all actions and proceedings which before 
the passing of that act might have been brought in the superior courts, 
where the plaintiff dwells more than twenty miles from the defendant, or 
where the cause of action did not arise wholly or in some material 
point (c) within the jurisdiction of the court within which the defendant 
dwells, or carries on his business at the time of the action brought (c?) ; 
or where any officer of the county court shall be a party, except in respect 
of any claim to any goods and chattels token in execution of the process 
of the court, or the proceeds or value thereof, may be brought and 
determined in any such superior epurt, at the election of the party suing, 
as if that act liad not been passed. But to recover his costs in these 
cases the plaintiff must, as we have seen, show, to the satisfaction of the 

(dr) Ashcroft V. Foidkes, 18 C. B. 261 ; 820. 

25 Law, .T„ C. P. 202. (b) Jhtnston v. Paterson^ 6 C. B., N. S. 

(y) Macdongall v. Paterson^ 11 C. B. 270. Ableg v. 11 C. B. 893. 

(c) Bonsey v. Wordsworth, 18 C. B. 
{s) Leggs v. Tucker^ 1 H. & N. 500 ; 325. Norman v. hf archant, 7 Each. 723. 

20 Iaw, J., Each. 71. (rf) Corbett v. Oen, St, Nav, Co.^ 4 H. 

(a) Smith V. Hamor, 3 C. B.. N. 8. k N. 482 ; 28 Law, J., Exch. 214. 
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court or judge, that the action is one of the excepted actions (ante, 
p. 812). 

What is a residence and carrying on husineaa within s. 128 q/* the County 
Courts Act so as to make the action an excepted action, — If at the time of the 
commencement of the action bj the plaintiff he resided more than twenty 
miles from the defendant (e), the action is an excepted action, and the 
plaintiff is entitled to his costs, although he may have another residence 
within the prescribed limits, and may be residing there at the time of 
the trial (/). And where one of several plaintiffs resides more than 
twenty miles from the defendant, or one of several defendants resides 
more than twenty miles from the plaintiff, the action is an excepted 
action {g). A commercial company established in the metropolis, and 
carrying on business there, does not also carry on business in a country 
town within the meaning of sect. 128 of the County Courts Act 
merely by employing an agent there, and transacting business there in 
the name of such agent, and not in their own names {h\ 

The provisions in the statute 19 & 20 Viet. c. 108, s. 18, do not affect 
the right to costs in cases where the action is an excepted action, so 
tliat the party has the election (as regards costs) to proceed either in the 
superior courts or the county courts (i). 

Of the repeal of divers statutes enahling plaintiffs in certain actions to 
recover double costs. — By the statute 5 & 6 Viet. c. 97, s. 1, it is enacted, 
that so much of any danse or enactment in any local and personal act, 
or in any act of a local or personal nature, whereby it is enacted that 
either double or treble costs, or any other than the usual costs between 
party and party, may bo recovered, shall be repealed, and in lieu thereof 
the usual costs between party and party may be recovered, and no more. 
And (s. 2) that so much of any enactment in any publick act, not local 
or personal, whereby it is enacted that either dojuble or treble costs, or 
any other than the usual costs between party and party, may be recovered, 
shall be repealed, and instead of such costs the party shall receive such 
full and reasonable indemnity as to all costs, charges, and expenses 
incurred in and about any action or other legal proceeding as shall be 
taxed by the proper officer in that behalf. 

No double costs in error are to be allowed to cither party (A;). 

{e) By straight-line measurement, H. N. 482. Minor Land, A N. W. 
Lake V. Butler, 5 Ell. & Bl. 92. Rail Co., I C. B., N. S. 831. 

(/) Butler V. AbUwhite, 28 Law, J., {%) Waterhtwy. Dobson, 

C. P. 298 ; 0 C. B., N. S. 740, overruUng (fc) Reg. Gen. T. T. 16 Viet. c. 25 ; 1 
Bailey v. Bryant, 28 Law, J., Q. B. 80. Ell. & Bl. app. Ixxxii. As to double and 

(y) Hickie v. SaUtmo, 8 Exch. 62. treble costs, see Gray on Costs, 181-180. 

(A) Corbett v. Oen. St. Nav, Co., 4 
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and profits A prendre, 100, lOJi 
encroachments upon commons, 100 
nuisances, 09 

obstructions to light and air, 100 
obstructions in publick thoroughfares, 
101 

in navigable rivers, 102 
ACCJIDENTS, iryuries arising from, 237, 
202 

responsibility of parties for, unless 
the accident was on inevitable acci< 
dent, 238, 308 

inevitable acciilents, 262, 203 
preventible accidents, 272, 276, 808 
rendering parties responsible for an 
assault, 306, 420, 430 
actions-for compensating the families 
of persons killed by “ accident," 254 
proof of the pecuniary loss, 203 
damages recoverable, 265, 260 
ACCIDENTAL DEATH, Accidents. 
ACCOMMODATION GATES across 
railways, negligent management of, 
01 

ACCORD AND SATISFACTION, plea 
of, in actions ex delicto, 747 
what amounts to, 748, 704 
ACT OF GOD, what is meant by the 
term in legal phraseology, 307. See 
Inevitable Accident, 

ACT OF PARLUMENT, proof of, 761. 

See Statutory Powers, 

ACTION, abolition of forms of, 740 
notice of, when necessary, 411-530. 

See Notice of Action, 
joinder of different causes of, 741 
requisites of declarations of, 741. See 
Declarations, 

pleadings in, 742-758. See Pleadinys, 
prooee^ngs at the trial of, 750 


payment of money into court in, 750 
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on the trial of, 760. See Evidence, 

ACTIONS in respect of particular griev- 
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and incorporeal rights, 0-15, 62-73 
nuisances, 90-117 
waste, 133-138 

ti^BpasH upon real property, 1 56-182 
conversion of chattels, 219-236 
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230,254-266,290-302, 334-844, 376- 
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assault and battoiy and wrongful im- 
prisonment, 409-432 
malicious arrest, malicious prosecution, 
and malicious abuse of legal process, 
444-150 

trespasses committed in the execution 
of legal process, 488-502 

* warrants and orders of justices, 535- 
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statutory powers and authorities, 500- 
575 

libel and slander, 009-680 
deceit, 064-07 1 

# adultery and seduction, 672-704 

ADMINISTRATORS, tiUe of, by rela- 

tion, 715. See Executors and Ad- 
ministraiors, 

ADMISSIONS OF LIABILITY, proof 
of, 707 

offers to make compensation not 
amounting to, 768 

ADJUDICATION by justices. See 
Orders; Commitment, 

ADMIRALTY REGULATIONS, in- 
juries from non-observance of, 246. 
See Navigation, 

ADULTERY, wilful neglect and mis- 
conduct on the part of the husband 
conducing to, 677 
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ADULTERY, condonation of, 078 
petitions for dissolution of marriage 
on the ground of, 680 
claims for damages by reason of, 689 
pleadings therein, 680 
evidence, 690*603. See Marriaget 
Evidence, 

daro^es recoverable, 603*605 
application thereof, 604, 600 
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principals, 371 

gratuitous agency, 971. See Principal 
and Jgentt Master and Servant^ 
Factors, 
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dissolution of marriage, 678 
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return to a writ of certiorari, 020 
AMENDS, tender of, in actions against 
constables, justices, and other parties, 
410, 641, .002, 503 

computation of the time for tendering, 
541 

ANIMALS. See Ferocious dnimals, 
ANCIENT WINDOWS. See Windows, 
APOLOGY, plea of the publication of, 
in actions for libel, 014 
proof of, 015 

evidence of ofTcrs of, in mitigation of 
damages, 628, ({20 

APPEAL to the superior courts from the 
decisions of inferior courts and the 
county court, 401, 402, 088 
against convictions and orders of jus- 
tices of the peace, 526 
decisions which are 6nal, and cann8t 
t)e reviewed on appeal,' 520 
proof by affidavit of the facts and 
circumstances calling for the inter- 
ference of the superior court, 527- 
520 

amendment of orders or judgments of 
justices on return to a certiorari, 520 
execution of convictions and oixlers 
after notice of appeal, 520 
statement of case by way of appeal 
hrorn the decisions of justices, 530 
APPRAISEMENT of things distrained 
preparatory to a sale thereof, 360 
APPURTENANCES, what is compre- 
hended under the term, 29 


in a grant or conveyance of lands and 
tenements, 30, 31 

ARBITRATION for the purpose of 
ascertaining the amount of compen- 
sation for injuries authorized by 
statute, 574 

when made compulsory, 574 
AREAS, iujuries from unguarded, 80. 

Spo Dangerous premises, 

ARREST by constables and peace-officers 
without warrant, 401 
hjH private pemons wiUiout warrant 
402 

of tlio wrong party, 403 
by peace-officers and owners of pro- 
perty under the malicious trespass 
act, 403 

by private persons of parties found 
committing indictable offences in 
the night, 404 

by constables for an assault and breach 
of the peace, 404 

by private individuals for the purpose 
of prcseiving the publick peace, 405. 
See Dreat'h of the Peace, 
by police-constables and private indi- 
viduals, for metropolitan offences, 
406, 407 

by railway companies, 407 
of recruits and deserters, 408 
of dangerous lunatics, 408. See False 
Imprisonment, 

by sheriffs, of the wrong person, 474 
of the right person under a wrong 
name, 474 

illegal aiTest on Sundays, 575 
arrest under one of several writs, 475 
of privileged persons, 475 
under void or irregular process, 478 
by private individuals acting in aid of 
a constable, 535 

ARREST OF JUDGMENT after ver- 
dict in actions for libel iind slander 
where there ore bad counts in tlie 
declaration and a general verdict, 
630 

where a plaintiff has a verdict for 
greater damages than by his own 
showing he ought to receive, 705 
ASS.AULT, by W'ords and threatening 
gestures, 304 

by blows and personal violence, 395 
resulting from acts of carelessness and 
negligence, 305 

by handcuffing unconvicted prisoners, 
306 

justifiable assaults by a tenant or 
landowner endeavonring to gain 
possession of his own land, 141 
in defence of the possession of a house, 
shop, or close, or of goods and 
chattels, 397 

In resTStance of a fordble entry, or 





m 


to preYe^t the fomhle waxm of 
chattels, 308 

in presen^on of the publick peace, 
308 • 

Actions for an assault, 400, 432 
parties to be made plaintiflh and de* 
fendants, 410-418 

liability of a corporation for an as- 
sault, 418. See Corporaiiinu, 
declarations for an assault, 418. See 
Declarations. 

pleadings, what may be given iiv evi- 
dence under the plea of not guilty, 
410-421 

not guilty by statute, 420 
special pleas — son assault demesne, 
421 

previous hearing and dismissal of the 
chaige by mugiairates, 421 
pleas of justification, 422 
in defence of the possession of a house 
or land, 423 

of personal property, 423 
of neighbours and Mends, 423 
moderate correction by parents and 
masters, and persons in authority, 
423. See Pleadings. 
evidence — proof of an assault, 423 
evidence for the defenco, 300, 410-421, 
427-420 

damages recoverable, 420-432 
prospective damages, 430. See Da- 
mages. 

ASSIGNEES OF BANKRUPTS AND 
INSOLVENTS, transfer to, of the 
real and personal estate of bank- 
rupts and insolvents, 204-207 
of chattels purchased from a bank- 
rupt after an act of bankruptcy, 205 
title of, to property of which a bank- 
rupt or insolvent wtis reputed or 
apparent owner at the time of his 
bankruptcy or insolvency, 207-218. 
See Deputed Ownership, 
transfer to, of the bankrupt's or In- 
solvent’s rights of action ex delicto, 
710, 717 

actions by and against, 716, 718 
ATTORNIES AND SOLICITORS, du- 
ties and responsibilities of, 251-254 
in respect of the advice tliey give, 252 
the keeping the secrets of their cUents, 
252 

the conduct of an action or suit, 253 
investigation of title, 258 
investment of money, 254 
relying^ on their own judgment and 
opinion in cases where they ou^t 
to take the advice of counsel, 254 
lien of, 285 

Actions against, for negligence, 263 
questions in, for the jniy, 264. See 
NegUgenee, 


AUCTIONEERS, light of notton oLia 
respect of prop^y placed in. tn^eif 
hands to be sold, 220. 
AUTHORITY, false representation of, 
by pretended agente, 647-649. 
as between prinapal and agen^ 371, 
640 

special damages hrom, 670 
AUTHORS, critieisms upon, .504. See 
pTwileged Writings. 

AVOWRY m replevin, 383 
for double rent, 384 
by joint-tenants, coparceners, and ten- 
ants-in-common, 384 
pleas in bar to, 385 
non-tenuit, 385 
riens in arrere, 885 
evidence, 387-301 

BAILEES OF CHATTELS, duties and 
I'esponsibilities of, 188, 200 
in respect of the safe-keeping and re* 
delivery of tlie chattels to the bailor, 
208-200 

to a stranger to whom the bailor has 
transferred all his interest and right 
of property, 180 

to one of several joint-bailors, 280. 
See Bailments. 

detention of chattels by bailees under 
a claim of lien, 277-280. See Xten. 
Actions by bailees for the conversion 
of chattels bailed to them, 201 
domoges recoverable when limited to 
the plaintilTs limited interest, 283 
Actions against bailees for detaining 
chattels bailed to them, 203-209 
by rival claimants to goods in their 
hands, 180. See Interpleader. 
for loss or damage to the subject 
matter of the bailment, 220-286, 
256-265, 384-344. See Conversim 
of Chattels ; Common Carriers ; Agis* 
iers of Cattle ; Warehousemen ; Uar- 
riers, 

BAILIFFS. See Countg-couri BaiUffss 
Sheriffs* Officers. 

BAILMENT OF CHATTELS, several 
sorts of, 267-271 
to be kept gratis, 268 
us^ gratis, 269 
for hire, 270 

managed or dealt with for hire, 
271 

liabilities of tiie bailee for loss by 
preventible accidents, 272, 275, 277 
mi^ and rats, 272 
.robbery end theft, 273, 276 
Actions for the conversiott of things 
bailed, 22(V-236 

for the unlawful detention thereof,290 
parties to be made plaintiifii, 220, 290 
in eases of gratuitous bailment, 290 
3 a 
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BAILMENT OF CHATTELS, 
bailment for hire, 291 
power of the bailee to compel rival 
daimants to interplead, 202 
declaration for the loss of chattels, 203 
for their detention, 294 
claiming a return of them, or their 
value, 204 

compensation for damage done to them, 
204. See Declarations. 
pleadings — not guilty andnon-detinet, 
295 

setting up a delivery of the chattels to 
one of several joint-plaintiffs, 295 
denying the plaintiff's property in the 
goods, 295 

justifying the detention, 200 
■offering a return of them with satis- 
faction, (fee. 290. See Detention of 
Chattels ; Pleadings, 

BANK-NOTES, loss of, 191, 203 
should be advertised, 191 
title to, of the loser against the finder, 
203 

against parties who have taken the 
note without due inquiry, or under 
suspicious circumstances, 101 
or give no account, -or a false account, 
of the mode in which t|^ey became 
possessed of it, 191 

or discount it fraudulently, or for much 
loss than its value, 203 
or discount it, and pay the full 
value of it, knowing it to have been 
lost or stolen, 203. See Losing and 
Finding. 

BANKKU, liability of, to his customer 
for refusing to cash a cheque, 770 
lien of, upon the securities of his 
customers, 284 

BANKHUPTCY, plea of, in actions ex 
delicto, 758-717 

when a banknipt’s right of action ex 
delicto is transferred to his assig- 
nees, 204, 710, 717. See Assignees ; 
Reputed Ownership, 

BABB1STERS, slander of, in their pro- 
fession, 599 

freedom of speech of, in defending the 
causes of their clients, GOO 
HATlfTNG, customary and prescriptive 
rights of, 19, 20 

bye-laws for preventing indecent ex- 
posui'o of (ho persons of bathers, 20. 
See Bye-Laws, 

BATTERY or beating, justification of, 
in self-defence, 390 
in defence of the possession of a dwell- 
ing-house, 897 

lands or tenements, goods and chattels, 
809 

in tlefence of neighbours and friends, 
123 


in the flogging of unmly and dis- 
obedient boys, 423 

the moderate correction of servants 
andfapprentices, 424 
actions for a battery, 419 
proof of a battery, 890, 420 
damages recoverable, 430, 431 
evidence in aggravation of damages, 
429 

mitigation of damages, 429-432. See 
Assault, 

BEATING. See Battery. 

Blf^LS and NOTES, conversion of, by 
parties who have found them, 186, 
190, 203 

by persons who discount them fraudu- 
lently and without due impiiry, 191 
title of the finder, 203, 204. See Bank- 
noteSf Lonng and Finding. 

BONDS and SECURITIES for money, 
right to the possession of, on tender 
of the debt they were intended to 
secure, 107 

BOOKING-OFFICE KEEPERS, lia- 
bility of, in respect of the safe-keep- 
ing of parcels and packages delivered 
to them, 273. See Bailees. 

BORROWERS of carriages, liabilities 
of, for the negligence of their dri- 
vers, 243 

of horses, liability of, in respect of the 
safe-keeping and care thereof, 2GB 
misuse of things lent, 209. See Bail- 
ments. 

BORROWING AND LENDING, 208 
duties and responsibilities of borrowers 
and lenders, 209. See Bailments. 

BREACH OF THE PEACE, what 
amounts to, 405, 400 
arrest for, by constables, 404 
by private individuals, 405, 425 

BREAKING AND ENTERING dweU- 
ing-houses, justification of, 163 
to make an arrest for felony, 104 
in the execution of legal process, 407 
in execution of a warrant of justices, 
533. See Dwelling-house. 

BREAKING AND TRAINING 
HORSES in publiok thoroughfares, 
iiguries from, 248 

liability of the owner of the horse, 244 

BROKERS. See Factors. 

BUILDERS, injuries from negligence 
and want of skill of, 251 
degree of skill and diligence required 
from, 251 

when a builder is not responsible for 
the negligence of a sub -contractor’s 
workmen, 250 

BUILDINGS, right of support for, from 
the ac^oining land or buildings of a 
neighbouring proprietor, 32, 35. See 
Support. 
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BULLS AND BULLOCKS, iiguries 
from, in publick thoroughhures, 08 
driving of, by inexperience boya, 258 
responsibility of the owner, 258. See 
Ferocioun Animals, 

BYE- LAWS, invalidity of, when made in 
contravention of legal rights, 527 
convictions on, when they may be re- 
moved and quashed, 527. See Car- 
tiorari, 

CANAL COMPANIES, duty of, to afford 
all reasonable facilities for the car- 
riage of passengers, merchandize, 
and chattels, 305 

liabilities of, as common carriers, 303- 
325. See Common Carriers, 
inability of, to exonerate themselves 
from tlieir own neglect, default, or 
breach of duty by notice, condition, 
or declaration, 315. See Conditions; 
Special Contract, 

snmmary proceedings against, for not 
receiving and forwar^ng merchan- 
dize and chattels, 334 

CANALS, negligent management of, 92 
liabilities of canal companies for not 
properly fencing a canal aeyoining a 
publick highway, 82, 551. See Cor. 
porations; Joint-Stock Companies, 

CAUlCATUllES, proof of the publica- 
tion of, (11(1 

CAHlUAGflS, negligent driving and 
management of, 238, 230 
overloading of, 201 
injuries to passengers ’from, 239 
breaking of axle-trees of, 240 
injuries to servants from the breaking 
down of, 247 

CARUIKRS. See Common Carriers; 
Bailees, 

CARRIERS' ACT. See Common Car. 
riers' Act, 

CASE, statement of, by way of appeal 
from decisions of Justices, 530 

CERTIFICATE FOR COSTS, when 
necessary, 803-809 
within what time to be granted, 805 
power of the judge or presiding officer 
to grant when the action was brou^t 
to try a right, 804 

in cases of wilful and malicious tres- 
pass, 80(1 

wilful and malicious grievance, 807. 
Sec Costs, 

CERTIFICATE OF PREVIOUS 
HEARING of a charge of assault 
before magistrates, 421 
claimable at any tine ex debito jus- 
titiie, 422 
plea of, 421 

proof and effect of, in an action for 
the same assault, 428 


CERTIFIED COPIES of books, re- 
gisters, and original documents, 763 
proof by, 764 

CERTIORARI, removal by, of judg- 
ments, orders, convictions, and pro- 
ceedings of inferior courts into the 
superior courts, 462, 526 
when the writ is not taken away 
by express legislative enactment, 
462, 526 

decisions which are final and cannot 
be reviewed, 526 

proof by affidavit of the evidence upon 
which the magistrates adjudicated, 
527, 571 

and of the real charge before them, 

528 

amendment of orders or judgments of 
justices on return to a certiorari, 

529 

removal by coiiiorai'i of an inquisition 
of damages before the sheriff, 571 
proof by affidavit of the sheriffs jury 
having exceeded their jurisdiction, 
571 

misdirection by the under-sheriff, 571 
CHARACTER of servants, privileged 
oommimications respecting the, 
580-502. See PnniUged Communi- 
cations, 

CHILDREN, custody of, in case of 
separation of husband and wife, or 
dissolution of marriage, 679-084 
power of judges of assi/e to mako pro- 
vision respecting the custody and 
education of, 680 

right of guardians for nurture to tlie 
custody of, 681 

inability of courts of common-law to 
interfere with the right of the father 
to the custody of, 681 
controlling power exercised by the 
Court of Chancery, 681 
jurisdiction of the Court of Chancery 
over the custody of the children of 
British subjects bom abroad, and 
over the children of foreigners in 
this country, 683 

right of access of mothers to their 
infant children, and to the custody 
of such children, 683, 684 
obligation of parents to provide for 
their children, 684 

petitions to the Divorce Court respect- 
ing the custody of children, 686 
CLERGYMEN, slwder of, in their pro- 
fession, 600 

slander by, from the pulpit, 601 
CLERK to commissioners and trustees of 
publick works, when made answer- 
able for the negligence or breach of 
duty of the commisrioners or trus- 
tees, 504, 725 
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CLEBK. 

reimbursement of the clerk out of 
rates or publick monies, 063. See 
County-court Clerk. 

COACHMEN, negligence of, 242, 336. 

See Matter and Servant. 
COACH-OWNERS, liabUity of, for inju- 
ries caused by their coachmen, 242 
COLLISIONS in publick thoroughfares, 
244 

on the high seas, 240 
COMMISSION OF THE PEACE, form 
of, 505. See Jutlicet. 
COMMISSIONERS’ CLAUSES ACT, 

563 

injuries done by persons acting under 

the powers of, 540-375 
when the amount of damage must be as- 
certained by action, 551, 557,504, 574 
by arbitration, 574 

before juaticos, 575. See Public 
JForktf Statutory Powers. 
COMMISSIONERS OF PAVEMENTS, 
liabilities of, for constructing pave- 
ments so as to constitute a nuisance, 
554 

for neglecting to keep and maintain 
their works in a secure state, 555 
COMMISSIONERS of public works, 
duties and responsibilities of, 552, 
538, 725 

in roHpect of the negligent execution 
of public works, 107, 553, 554 
when they ore respousibie for acta 
done by contractora and workmen in 
obodience to their directions, 1 07 
responsibility of, for nuisances on land 
in their occupation, 107 
liability of, under particular acts 
of parliament in respect of public 
funds or monies which they are 
authorized to coUcct by rates, 555- 
725 

effect of clauses in particular statutes 
exonerating tliem Oroin all personal 
liability in respect of things done 
in the bonft Ado execution of the 
statute, 556 

responsibility of, for negligence in tho 
execution of an act of parliament, 
notwithstanding the existence of a 
protecting clause exempting them 
from personal liability in resi)ect of 
things done in the bonk Ade execu- 
tion of the statute, 657 
responsibility of, for tho ruinous and 
insecure state of publick works in 
their occupation, or under their 
control, 554, bbQ-AbS 
when they must sue and be sued in 
tho name of their clerk, treasurer, 
or publick officer, 565. See Local 
BoardSf Statutory Powers. 


COMMITMENT, statutoiy forms of, by 
county-court judges, 400 
by commissioners of bankrupts, 401 
justices of the peace, 510-512. Sec 
Wrongful Commitment. 

COMMON, appendant, 21 
appurtenant, 21 
in gross, 22 
of shack, 22 

pur cause de vicinage, 22 
of turbary, 22 
estovers, 22 
how created, 23 
by grant, 24. See Grant. 

by proHcription. See Preacription. 

extinguishment of rights of, 58 
reme^es for disturbance of rights of, 
62-73 

right to distrain beasts wrongfully put 
upon a common, 02 

Actions for taking manure from com- 
mons, 02 

for surcharging commons, 02 
for infringement of rights of common, 
03-72. See Profit a prendre. 

COMMON CARRIERS, who may be 
said to be, 304, 308 
duties and responsibilities of, 303 
in respect of receiving, forwarding, and 
delivering things tendered to them 
for conveyance, 304 
in reHjiect of the loss of tilings, 270, 
300 

by mbbery and theft, 271, 270, 300, 
314. See Bailees, 
storm and tenipest, 307 
rain and floods, and inevitable acci- 
dent, 307. See Act of God. 
rats and mice, and accidents which 
might have been guarded against 
and prevented, 272, 308. Sec Acci- 
dents. 

losses caused thi'ough the negligence 
or misconduct of the consignor by 
defective packing, 307 
fraudulent concealment of risk, 652, 
653, 300 

disguising valuables as merchandize, 
300, 315 

^putting glass or china into ordinary 
packages without giving notice to 
the carrier, 309. See Fraudulent 
Concealment. 

notices by common carriers imposing 
special terms and conditions upon 
their customers, 310 
under the Carriers' Act, 311. See Com- 
mon Carrier^ Act. 

under the Railway and Canal Traffic 
Act, 317. See Railway and Canal 
Traffic Act. 

tiieft of goods conveyed under a special 
contract, 315 
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damage, or loss of goods in warehouses, 

319, 320 

delivery of goods at the place of desti- 
nation, 319 

accei)tance of goods by common carriers 
to be carried beyond the limits of 
their ordinaiy destination, 320, 321 
duty of the carrier in case of the re- 
fusal of the consignee to receive the 
goods, 323 

lieu of common carriers, 323. See Lien, 
Actions against common carriers for 
loss of, or injury to, chattels, 334- 
3-4-1 

parties to be made plaintiffs and de- 

fendants, 335-338 

declaration of the cause of action, 338 
pleadings and evidence, 330-343 
proof of the bailment of goods to the 
common carrier, 340 
proof of goods having been carried 
under a special contract, 341 
damages recoverable, 342-344 
COMMON CARltIKRS’ ACT, limiting 
the liability of common carriers in 
respect of the safe carriage of valu- 
ables, 310-315 

articles to which the statute extends, 
313 

losses coveivd thereby, 314 
COMMON FEHRYMKN bound to pro- 
vide safe and secure feiry-boals ixnd 
landing stages, 325 
loss of goods by, 325 
COMMON flOYMEN, duties ami re. 
spnnsibilities of, as common carriers, 
325. See Common Carriert. 

COl^I M ( )N INN K EE1»E US, who are, 320 
pnblick duty of, 325 
tj) provide food and shelter for travel- 
lers and wayfarers, 320 
to protect their guests from robbery 
and theft, 327-331 

unless the loss has been occasioned by 
the negligence of the guest’s servants, 
328 

by the negligence and the misconduct 
of the guest himself, 329 
by the guest’s taking the key of his 
room with the view of taking charge 
of his goods, 330 

who are guests and travellers, 831 
lien of innkeepers, 288, 332, See 
Lien. 

wrongful detention of the person of the 
guest, 333 

Actions against common innkeepers for 
negligence and breach of duty, 334- 
344 

declarations against innkeepers for re- 
fusing to receive a guest, 338 
for the loss of chattels deposited within 
the precincts of the inn, 330 


damages recoverable, 34S 
COMMON LAW PROCEDURE ACT, 
1852, 787-746 

COMPANIES’ CLAUSES CONSOLI- 
DATION ACT, injuries done by 
persons acting under the powers of* 
the, 549-566 . See Statutory Powers ; 
Sta/utory Compensatiotia, 
COMPENSATION CASES. See Statu- 
tory Compenaations, 

CONDITIONS respecting the receiving, 
forwarding, opd delivering merchan- 
dize and chattels by railways and 

oonols, 315—310 

Kgnatiire of, 317 

wlien they are unreasonable and con- 
trary to* law, 316, 318 
CONDONATION of adultery, what is, 
678 

evidence of, 689 * 

CONFESSION AND AVOIDANCE of 
causes of action matters in, to bo 
specially pleaded, 162, 743 
CEMETERIES’ CLAUSES ACT, 563 
injuries done by persons acting under 
the powera of, 549-575 
when the amount of damage must ho 
asoeilaiued by action, 551, 557, 564, 
574 

by arbitration, 674 

before justices, 575, Soo Publick 
Works; Statutory Powers, 

CONJUGAL RIGHTS, restitution of, 
674 

petitions for the restitution of, 085 
CONST ARLES, airest by, without war- 
rant. on suspicion of felony, 401 
must have reaHoiiablo ground of sus- 
picion of felony, 401, 429 
or a positive charge of felony from 
another, 402 

arrest by, for a misdemeanour, 401 
breach of the peace, 404 
for nu'tropolitan oflencos, 406. See 
Arrest. 

breaking and entering dwelling-houses 
by, 533 

under a warrant of justices, 538 
without warrant, 163, 164 
excess of authority by, 535 
handcuffing unconvicted prisoners, 535 
Actions against, 40il-432 
statutory protecUon to, from vexatiou.s 
actions, 409-415, 541 
limitation of actions ogainst, 411. See 
Limitation of A ctwns. 
notice of action against, 413. Seo 
Notice of Action. 

tender of amends by, before action, 
415 

payment of money into court after 
action, 415. See Amends; Payment. 
poiiics to be made defendants, 542, 543 
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CONSTABLES, pleadings in actions 
against, 400, 420, 491, 541, 549 
evidence at the trial, 540 
of the ii^tiry having been done in the 
execution of a warrant of justices, 
546 

the warrant, 547 

a demand of perusal and copy of 
the warrant, 547 

production of the warrant, 547. See 
Evidence, 

damages recoveraMe. SeeDamacM. 
CONTINUING INJURIES, nuisances, 
105 

trespasses, 429 

CONTRACTORS, liability of, in respect 
of the negligent execution of works, 
107, 564 

injuries done by workmen selected and 
paid by them, 250 
negligence of a sub-contractor, 250 
CONTRIBUTION not claimable as be- 
tween wrongdoers, 701 
CONVERSION OF CHATTELS, by 
meddling with them or removing 
them, 183 

by assertion of dominion over them, 
184 

selling or disposing of them with- 
out the consent of the owner, 1H5 
consuming or destroying them, 
185 

purchasing them from a party who 
had no title to sell them, IHO 
refusing to deliver them up on 
demand, 186-100 

one of several partners, tenants-in- 
* common, 11)1-103 
parties who have a lien upon them, 
103 

Actions for tho conversion of chattels, 
210-236 

parties to be made plaintiffs and de- 
fendants, 920-924. See Partiee to 
Actions, 

declaration of the cause of action, 224, 
225. See Declaration, 
pleadings and defences, 925-227. See 
Pleadings, 

evidence of conversion of chattels, 228 
of constructive possession of chattels, 
228 

for the defence, 220 
under pleas of justiilcation, 231 
when the defondnnt is estopped fnim 
disputing the title of the plaiutitf, 
230 

assessment of damages, 231-236 
for seizures under tlie Customs’ Acts, 
235 

special damages, 235 
CONVICTION, proof of, 762. See iSTaiw- 
mary Convictions, 


CORPORATIONS, Hability of, ex delioto, 
729-794 

liabilities of, for the negligence of 
- their servants and workmen, 551, 
563 

for nuisances aUowed by them to exist 
on lands in their occupation, 89-92, 
552, 564 

the negligent use and management 
of property under their dominion 
and control, 92, 551 
opening trenches and causing ob- 
Btruotions in publiok thoroughfares, 
552 

conversion of chattels, 190,723, 337 
an assault and battery, and hdse 
imprisonment, 418 
a malicious prosecution, 723 
libel and slander, 611 
Actions against, for trespasses, nm« 
sauces, and malicious wrongs, 723 
notice of action, 560, 561 
responsibility of, for tortious corporate 
acts and proceedings, 658, 659, 724 
COSTS, recovery of, in actions ex delicto, 
797-800 

staying proceedings in a second action 
until the costs of a former action 
have been paid, 801 
taxation of, 798 
on particular issues, 709 
a stay of proceedings, BOO 
arrest of judgment, or judgment 
non obstante veredicto, 800 
withdrawing a juror at the trial, 801 
when no more costs than damages 
ore recoverable, 801, 802 
recovery of, in actions of trespass upon 
retd property oftdr notice not to 
trespass thereon has been given, 807 
for wilful and malicious grievances, 807 
in actions against justices, 808 
against constables and officers, and 
parties acting, or intending to act, in 
the execution of the powers and 
provisions of an act of parliament, 
808 

against executors, 809 
actions for selling impounded cattle, 
800 

for duties and penalties at the suit of 
the crown, 810 

on (lomurrer in frivolous actions, 812 
when the pliiintilf is deprived of costs 
in the superior courts by the County 
Courts’ Act, 810 

excepted actions, in which the plain* 
tiiTs right to costs in the superior 
courts remains unaffected by the 
County Courts* Act, 812 
repeal of divers statutes enabling 
plaintiffs in certain actions to re- 
cover double costs, 818 
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warrants of distress in case of non- 
payment of costs by the complain- 
. ant on the dismissal of an infonna- 
tion, 025 

CO-TRESPASSERS, recovery of da- 
mages from one of sevei'd, 181 

COUNSEL’S ADVICE, when it ought 
to be taken, 253 

responsibility of attomies for neglect- 
ing to take, 258. See Aitornien, 

COUNTERFEIT TRADE MARKS, 
fraudulent use of. 649, 050 
proof of the use of, 665 
actions for damages, 654-070. See 
BeceU, 

COUNTY-COURT BAILIFFS, duties 
and responsibilities of. 480 
liability of. where the court had no 
jurisdiction in the matter, and no 
authority to issue the process under 
which they have acted, 481 
duty of, to satisfy tlie landlord's claim 
for rent, 481 

things distrainablc by, for that purpose, 
482 

Actions against county-court bailiiTs. 
485 

statutoiy protection to, 485 
staying of proceedings agtiinst, 480 

COUNTY COURT CLERKS, illegal 
oxerciKc of judicial acts by, 461 
neglect of duty by, 463, 404 
distinction between ministerial and 
judicial functions, 403 

COUNTY-COURT JUDGES, jurisdic- 
tion of, 458, 450 
orders of commitment by, 400 
proceedings to compel tliem to act, 402 
Actions against, 4H3-5U2 
notice of action, 483. See Notice of 
Aciioii, 

COURTS OF JUSTICE, publication of 
proceedings of, 502 
preliminary to a trial, 503. See Prt- 
vilegvd \V rilinga, 

CRIM. CON. action for, abolished, 689. 
See Adultery, 

CRIMINAL PROCEEDINGS, proof of, 
761-704 

CRITICISMS upon authors, 594 
by one journalist upon another, 595 
upon sermons, 595 

the publick character of publick 
men, 506 

CRUELTY, judicial separation of hus- 
band and wife on ilie ground of, 674 
what di‘gree of, has been deemed suffi- 
cient to warrant a decree of judicial 
separation, 675 

revival of condoned cruelty by threats, 
676 

CUSTOM-HOUSE SEIZURES in the 
execution of statutory powers, 558 


notice of action, 501 
damages recoverable, 558 

DAMAGE FEASANT, distress of ani- 
mals and chattels damage feasant, 
372~374. See Distress, 

DAMAGES recoverable in actions ex 
delicto, 776 

for the infringement of proprieiai^ and 
pei-sonal rights, 9, 14, 15, 72, 73, 
772 

where no actual damage can be proved, 
775 

nuisances and keeping ferocious ani- 
mals, 115, 117 

injuries to real property from waste, 
negligence, and fire, 130, 138 
trespasses upon retd property, 178-182 
trespass and conversion of chattels, 
231,236 

injuries from the negligent use and 
management of chattels and the 
negligent performance of work, 204, 
266 

detention and loss of chattels by 
bailees, 290-302 

negligence and broach of duty on the 
part of common carriers, common 
ferrymen, common innkeepers, and 
lodging-house keepers, 342, 344 
wrongful distress and sale of things 
distrained, 39 J, 393 
assault and battery, and wrongful im- 
prisonment, 420-432 
malicious arrest, and malicious prose- 
cution, 455, 450 

Actions against sheriffs, bailiffs, and 
officers for negligence and broach of 
duty, 408-502 

for trespasses committed under colour 
of warrants and orders of justices, 
547-548 

negligent execution of statutory powers, 
073, 575 

libel and slander, 620-020 
fraadulcnt misrepresentation and de- 
ceit, breach of warranty and false 
l>retences, 666-671 

DANGEROUS PREMISES causing in- 
juries to persons lawfuUy traversing 
them, 70-^1 

to servants and workmen, 08 
guests and visitors, 04 
persons traversing an adjoining 
thoroughfare, 86, 92, 06 
not deviating therefrom more than 
25 yards, 81, 82, 95 
Actions for damages, 100-117 
DECEIT, 631-634 

by directors of publick companies, 036 
vendors of real and personal pro- 
perty, 037^47, 651-654 
railway companies, 047 
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deceit by agents, 647, 648 
by masters and employers, to tbe in- 
jury of their servants, 640 
tradesmen, manufacturers, and 
bankers, 640 
provision-dealers-, 650 
married women and infants, 651 
bailors and consi^ors of goods, to 
the injury of bailees and common 
carriers, 653. See Fraudulent MU- 
representatiofi ; Fraudulent Conceal- 
ment, 

Actions for deceit, 654-671 
parties to be made plaintiffs and de- 
fendants, 654-650, 735. See Partiee 
to Actiom, 

declarations for deceit, 650. See De- 
clarations, 

pleadings, 661. See Pleadings, 
evidence of deceit, 662-665 
DECEITFUL PROSPECTUSES AND 
RK PORTS of joint-stock companies, 
036 

DEGIjARATIONS of the cause of ac- 
tion, requisites of, 741 
joinder of different causes of action in, 
741 

statement of special damage in, 742 
several counts in, in respect of the 
some cause of action, 742 
fictitious and needless averments in, 
745 

declarations in actions for disturbance 
of the enjoyment of easements, pri- 
vileges, and profits, 10-13, 65-68 
nuisances, and keeping ferocious ani- 
mals, 108-110 

tn'spnss upon lands and tenements, 
150, 160 

trespasses upon, or conversion of chat- 
tels. 224, 225 

iixiuries fi-om negligence, 260, 2(Jl 
against bailees fur loss of, or damage 
to, chattels, 203, 204 
common cnrriei's and common inn- 
koo])ers, 338, 330 

for wrongful and excessive distresses, 
381-383 

for an assault and false imprisonment, 
410, 420 

malicious arrest, and malicious prose- 
cution, 447, 448 
Bgoinst sheriffs, 400-402 

justices of the peace, 543, 544 
in actions for railway compensations, 
572 ' 

for libel and slander, 011-613 

deceit, breach of warranty, mis- 
representation, and fraud, 650-661 
in claims for damages from adulterers, 
600 

actions for seduction, 700 
DEFAMATION. See Libel and Slander, 


DEFAMATORY SENSE of writings and 
language, proof of, 620-623. See 
Libel and Slander, 

DEFECTS, fraudulent concealment of, 
051-654. See Deceit, 

DELIVERY ORDER, transfer of chat- 
tels by, 202 

DEMAND AND REFUSAL of goods 
when necessary to establish a con- 
version of them, 180 
amounting to evidence of a conversion, 
186 

not amounting to evidence; of a con- 
verrion, 187-180 
DEMURRER to pleadings, 758 
DEPOSITARIES of chattels to be kept 
for hire, duties and responsibilities 
of, 274. See Bailees, 
DEPOSITIONS of witnesses rendered 
nugatory by being taken in the 
absence of the magistrate who acts 
upon them, 511, 513 
proof of depositions, 768 
DESERTERS, arrest of, 408 
DESERTION of married women by 
their husbands, 672 
what amounts to desertion, entitling a 
married woman to an order for the 
protection of her property and nam- 
ings against her husband or his 
creditors, 6*73 

what amounts to deseitaon wiUiout 
cause, entitling a married woman to 
a decree for a judicial separutiun, 676 
DESTRUCTION of goods and chattels 
creating a cause of action, 1 85 
not supporting an action, 180. See 
Conversion ; Negligence, 
DETENTION OF CHATTELS, actions 
for the, 200-302 

joint and separate rights of action for 
the, 202 

power of the defendant to compel rival 
claimants to establish tlieii* title by 
interpleailer, 202 

declaration of the cause of action, 203, 
204 

pleas — not guilty, 204 
non dednet, 205 

setting lip a delivery of the chattels to 
one of several joint-plaindffs on the 
record, 205 

denying the plaintiff's property in the 
goods, 205 

justifying the detention imder a claim 
of hen, 20G. See Lien, 
setting forth or offering a retiira of 
the goods, with satisfaction of the 
damages from the detention, 206 
evidence at the trial, 207 
on the part of the plaintiff, 207 
of the wrongful detention of the chat- 
tels, 207 
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evidence for the defence, 208 
setting up a jus tertiif 298. See Jus 
•tertii, 

of the defendant's having abandoned 
the possession of the chattel before 
the commencement of the action, 200 
damages recoverable in actions for 
detaining chattels, 290 
orders for the delivery to the plaintiff 
of the specific thing detained, 200, 

aoo 

assessment of the valuo of the things 
detained, 800 

damages where the whole or part of 
the goods have been delivered up 
after action, 801 
mitigation of damages, 802 
DKTINIIE. See Detention of Ch<Uiels* 
DTllKCTORS of joint-stock companies, 
liabilities of, 980 
for misrepresentation, G3(U954; 

publication of deceitful prospee. 
tuses and reports, 930, 95d~({d9. See 
Devvit, 

DTSCHAKGE of debtors taken in exe- 
cution, 477, 478 

DISCOUNTING Rankof-England notes 
for less than their value, 208 
overdue bills and cheques, 204 
DISTRESS, DAMAGE FEASANT,872- 
879 

seizure and impounding of animals 
and chattels damage feasant, 872. 
Sec Impounding, 

who may distrain things damage fea- 
sant, 872 

right to distrain animals trespassing 
and doing damage on unfeiiced laud 
adjoining highways, 872, 878 
beasts wrongfully put upon a com- 
mon, 02 

wlint tilings may be distrained damage 
feasant, 878 

distress by railway companies of loco- 
motive engines damage feasant, 874 
tender of sufficient amends rendering 
the distress wrongful, 874. See 
Tender. 

replevin of tilings distrained, 370. See 
HepUvin. 

Actions for an unlawful distress, 870- 
302 

DISTRESS FOR RENT by agents, 
joint-tenants, and tenants-in-com- 
mon, 380 

by landlords who have agreed not to 
distrain, 851 

who have taken a bill, or note, or 
security for tlie rent, 852 
conditions precedent to the exercise of 
the right to distrain, 847, 348 
distre,Ks for rent when no rent was 
due, 868 


for more rent than was due, 804 
for rent payable in advance, 848 
alter a fraudulent removal, 300 * 
after the termination of the lease or 
term of hiring, 849 

time, mode, and place of making a 
distress, 852 > 

tilings not distroinable, 358-356 
things distroinable, 860-858 
excessive distresses, 868 
repeated distresses for the same rent, 
805 

impounding of goods, 805. See Im- 
pounding. 

appraisement and sale of things dis- 
traineil, 807, 860 
after tender of the rent, 867 
non-compliance with tlie requirements 
of the statutes authorizing the sale, 
870 

keeping of the distress as a security 
for Uie rent without exercising tlie 
statutory power of sale, 871 
liability of the distrainor to his own 
bailiff for directing him to moke u 
wrongful distress, 371 
Actions for unlawful and excessive dis« 
tresses, 371) 

parties* to be made plaintiffs and de- 
fendants, 880 

liability of distrainors for the unlawAil 
acts of their bailiffs, 880 
declarations for a wrongful seizure of 
goods not distrainablc, 381 
for an excessive distress, 381 

a second distress for the same 
rent, 882 

distraining and selling goods where 
no rent was duo, and to recover 
douldo value, 3H2 

disti'nining and selling goods with- 
out notice of distress, or without 
appraisement, or for not selling for 
the best price, 882 

Pleas — payment of money into court, 
885 

not guilty by statute, 880 
justifying an entry upon the plaintiff's 
land for the purpose of distraining 
goods fraudulently removed there 
by the defendant's tenant, 8H0 
justifying the seizure of animals on 
the ground that they were taken 
damage feasant, 387 
evidence at the trial, 387 
proof on the part of the plaintiff, 387 
of the distress, 387 
no rent being due, 387 
unlawRil and excessive distresses, 387 
material averments in the declaration, 
388 • 

that the defendant ordered or autho- 
rized the distress, 388 
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DISTRESS FOR RENT 
proof of special damage, 369 
of waiver of the right of action, 380 
tenancy, and of the relationship of 
landlord and tenant, 880 
the nature and terms of a tenancy, 390 
damages recoverable in actions for 
distraining and selling the chattels 
of a tenant when no rent is in 
arrear, 801 

special damage arising Orom irregu- 
larities in levying a distress, 302. 
See Damagea, 

DISTRESS WARRANTS issued by 
justices of the peace for levying 
rates, fines, compensations, penal- 
ties, and costs, 52>M)25 
service of a copy of the order before 
the issue of &e warrant, 523, 520 
replevin of chattels distrained under, 
535 

DISTRIBUTIVE PLEADINGS, 750, 
700 

DISTURBANCE OF DIVINE SER- 
VICE, imprisonment for, 425 

DITCHES, ownership of, 156, 160 

.DIVORCE from the bond of matrimony, 
077 

alimony in oases of dissolutlbn of mar- 
riage, 078 

power of the Divorce Court over mar- 
riage settlements and the custody of 
the children of the marriage, 070. 
Soe Childrm. 

prijceedings before the Divorce Court, 
085 

petitions for tho dissolution of mar- 
riage, 085 

evidence on the hearing of petitions, 
OHO 

competency of the husband and wife 
to give evidence, 08(J 
evidence of co-i'espond('iits, 087 
mode of taking evidence, 087 
appeal to the fhll court and House of 
Lords, 088 

trial of questions of fact before a jiu-y, 
088 

proceedings at the trial, 089 

DOCKS, injiuies from the negligent 
management of, 92 

DOGS, iqj^iries from dop placed in the 
way of pei*sons coming along a pri- 
vate way U) a dwelling-house, 90 
60*604 of putting up a notice ** Beware 
oftliedog,"97 

iiguries from tho hitc of mad dogs, 98. 
See Feroeiaua Animala. 

DOG-SPEARS, it^urios ifrom dog-spears 
set on land for the purpose of de- 
stroying dogs#80 

DOG-TRAPS, injuries to dogs and do- 
mestic onimaLls from, 80 


DOMINANT AND SERVIENT TENE- 
ME NTS, recnilating and ministering 
to the enjoyment of incoiporeid 
rights over limd, 17, 18. See Servi^ 
iudea, 

DOUBLE COSTS, repeal of divers 
statutes respecting, 818 

DRAINAGE OF LANDS, natund and 
necessaiy privileges and servitudes 
incident to the, 6 
diversion of water by, 8 
artificial obstructions to, 11 
r^ht of passage for waste water by 
parol license, 23 

by grant, 24, 27, 20, 30. See Grant. 
prescription, 30. See Preacriptim ; 
IVaiereonraa. 

nuisances from neglecting to repair or 
cleanse drains, 75 

from the defilement of springs and 
running streams, 77, 107. Seo 
Nuiaancea. 

right to go upon another’s land to 
repair drains, 31 

user and eiijoyment of water from 
artificial drainage, 44 
prescriptive rights to foul natural 
streams and watercourses with re- 
fuse drainage, 43 

Actions for obstructions to the enjoy, 
ment of a right of passage for run- 
ning water in alieno solo, 11, 15, 
02-73 

declaration of the cause of action, 67 
pleadings, defences, and evidence, 
08-72 

damages recoverable, 72. See Damages. 

DRAINS, nuisances from defective and 
foul, 75 

who is bound to cleanso and repair, 
70, 107-109, 113 

Actions for nuisances arising from, 
105-112 

evidence, 112-115. See Nuiaancea. 

DRIVERS, negligence of, 243. See 
Coachmen. 

DROVERS, liability of, for damage done 
by animals driven by them in a 
publick thoroughfare, 98, 258 

DURESS, money obtained by, recovery 
of, 792 

DWELLING-HOUSE. Of the maxim 
that eveiy man's house is his castle, 
407 

nature and extent of the privilege and 
protection, 407, 533 
when the outer door of a dwelling- 
house may be lawfully broken open, 
407, 408. 533 

what amounts to a breaking of the 
outer door, 408 

when the inner door may be lawfully 
broken open, 408 
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Actions for trespasses in dwelling- 
houses, 156.182 

pleas justifying the breaking and enter- 
ing a dwelling-house, 1G3, 164, 49^1 
damages recoverable in respect of tres- 
passes therein, 170-182 
injuries thereto from nuisances and 
from the unlawful acts of ac^oining 
occupiers, 74-79. See Light and 
Air; Support; Nuisance: Buildings* 

EASEMENTS, or privileges exercisable 
by one landowner or occupier over 
the land of on adjoining landowner 
or occupier, 16-73 
grants of, 26 

transfer of, from one person to another, 

25 

presumption of a grant of, 27-20 
implied grants of, 20 
visibly appertaining to a principal 
thing granted, and accessorial to 
tho use and ezgoyment thereof, 20- 
31, 37 

claimable by prescription, 38-53. Seo 
Prescription* 

waiver and extinguishment of, 53-56 
suspension and forfeiture of, 57 
merger of, by unity of ownership of 
tho dominant and servient tene- 
ments, 57-i^O • 

revival and recreation of, 50-61, 700 
iibutement of obstructions to the en- 
joyment of, 62 

Actions for inMngements upon, 62-73 
partitas to bo made plainlitlH and de- 
fendants, 6J1-65. See Parties to 
Actions. 

declaration of the cause of action, 
65-68. Sec Declaration* 
pleadings, defences, and evidence, 68- 
72. See Pleadings. 
damages recoverable, 72, 73. See 
Damages ; and see sJiw Light and Air, 
Support, Wag, Water* 
EAVES-DIIOPPINGS. Nuisance from 
eaves - droppings from adjoining 
buildings, 74 
damages recoverable, 116 
acrpiisition of a right to discharge 
eaves-droppings on a neighbour's 
land, 16, 17. See Prescription, Ease- 
ment* 

Actions for wrongfully discharging 
water or suffering eaves-droppings 
to fall on the plaintiff’s land, 10«^ 

117. See Nuisance. 

EQUITABLE DEFENCES, 755 
ESCAPE, liability of the sheriff for, 476 
what amounts to, 477 
recapture, 477 
actions for, 488 
declaration, 400 
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proof by the sheriff of an authority for 
the ^scharge of a prisoner, 408 
assessment of damages, 408-501 
ESTOPPEL, tenancy by, 300 
when a party is estopped from giving 
evidence to contradict his own state- 
ments and representations, 470, 470, 
768 

when a defendant is estopped from 
disputing the title of the plaintiff, 
230, 507, 643 

when he is not estopped, 473 
pleading an estoppd, 162, 402, 403 
ESTOVERS, 22 

Grants of estovers, 26. See Common. 
EVIDENCE in actions ex deUcto, 750- 
771 

effedt of payment of money into court, 
750 

competency of plaintifib and defendants 
to give (ividenoe on their own behalf, 
760 

proof on the part of the plaintiff of 
acts of parliament, 761 
records and judicial proceedings, 762 
by sworn or certified copies of books, 
registers, or original documents, 763 
of particular facts, notwithstanding tho 
existence of a written memorial 
thereof, 764 

by i»nil testimony in cases whore the 
law requires a memorandum of Uio 
circumstances to be reduced into 
writing, 765, 766 
of admissions of liability, 767 
wh(ui a party is estopped from con- 
tradicting his own statements, 768 
evidence in actions for tho infringe- 
ment of territorial and incorporeal 
rights, 14, 60-73 
nuisances, 112-115 
waste, 135, 136 

trespasses on lands and tenements, 
160-178 

trespass and conversion of chattels, 
227-231 

negligent use and management of 
chattels, 202-264 

negligent keeping and unlawful deten- 
tion of chattels, 207-290 
negligence and breach of duty on the 
part of common carriers and inn- 
keepers, 340-343 

wron{^iil distress and sale of things 
distrained, 387-301 
assault and battery and wrongful im- 
prisonment, 422-420 
m^cious arrest and malicious prose- 
cution, 440-455 

trespasses by judges, sheriffs, and 
ministerial officers of courts of jus- 
tice, and the parties setting them in 
motion, 494-409 
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of trespasses committed in the execu- 
tion of warrants and orders of j ustices, 
544-547 

injuries resulting from the negligent 
exercise or abuse of statutory powers, 
557-566 

libel and slander, 616-660 
fraudulent misrepresentation and de- 
ceit, 661, 606 
adultery, 600, 606 
.seduction, 690-704 

EXAMINATIONS before magistrates. 
See Deposit ions, 

KXCAVATIONS within twenty-five yards 

of a public carriage-way or cartway, 
81 

responsibility of parties leaving them 
unfenced, 82, 02, 06 
iitjuries therefmm to trespassers, 82, 
05-08. See IVespoMers, 
dangerous excavations near the found- 
ations of buildings, 86. See Dan- 
gerous Premises, 

Actions for damages, 105-117 
parties entitled to sue, although they 
are themselves wrongdoers, 05-08 
partioa to be made defendants, 76, 82, 
86, 107 

evidence at tlio trial, 116-117 

EXCESSIVE DlSTltESSES, 666 
Actions for, 68t) 
declarations for, 681 
damages recoverable, 604, 602. See 

• Distress. 

EXECUTION, writs of, 4(»4 
priority o\\ 465 

seizun* of chattels under, 470 
in dwolling-boiist>s, 4(t7-4<it> 

I)uyiuent of rt*nt. t<» the landlord by tbo 
slierilf bcftu’O reintivnl of tbo goods, 
476 

proof of rout being in uiTcar, 407 
sale of goods taken in, 474 
false returns to writs of, 470 
proof of, 406 

county c«»urt waiTnnts of, 4Hl 
satisfiurtion of rent under process of, 
482. See Sheriffs Bailiffs. 

EXECUTUnS AND ADMINISTRA- 
TORS, right of action of, for inju- 
ries to the leasehold estates and 
personal property of their deceased 
testator or intestate, 716, 714 
for personal wrongs dune to him in 
his lifetime, 715 

for itgiiries causing his death, 254 
right of, to fixtures on lantls descended 
to the heir-at-law, 126. See Fix- 
turts. 

EXEMPLARY DAMAGES for oppres- 
. sivo and cniel conduct, 786 
fiu* personal insult, 787, 788 


for seduction, 787. See Damages, 

EXTORTION by sheriff’s-officers and 
bailiifs, 480 

recovery of money obtained by, 702 
actions for treble damages, 491 

FACTORS AND BROKERS, duties and 
responsibilities of, 271. See Bailees. 
lien of, for the general balance due to 
them, 288, 284, 287. See Lien. 

FALSE IMPRISONMENT, what 
amounts to, 400, 509 
by. justices of the peace, 500, 510 
by constables and peace-officers with- 
out warrant, 401—400 

by private persons without warrant, 

402-409 

incurability of, 475. See Arrest, 
Actions for, 409-432 
limitation of actions for, against con- 
stables and officers, theur assistants, 
and private persons, 411 
notice of action for, 416. See Notice 
of Action, 

parties to be made plaintiffs and de- 
fendants, 415-418. See Parties to 
Actions, 

declaration of the cause of action, 418, 
419. See Declaration. 
pleadings — not guilty, 420 
pleas of justification, 424, 425. See 
Pleadings. 

proof of an arrest and imprisonment, 
426, 427. See Arrest. 
evidence for the defence, 427-429. 
See Evidence. 

damages recovernblei' 420-462. StM^ 
Damages. 

FALSE 1* AC KING of merchandize for 
puiposes of deceit, 64(J 
parties respoiisilde for, (»47. See 
Deceit. 

FELONY, oni'Kt for, hy constables, 401 
by private persons, 402 
temporaiy merger of a civil wrong in, 
vi. vii. 219, 220 

FENCES, repair of, 47, 141 
prescriptive right to the repair of, 46. 

See Prescription. 
ownemhip of, 154 

trees standing in, 154. See Hedges. 
tenancy-in •common of, 155 
proof of the servitude of maintaining 
and repairing, 71 
by railway companies, 88, 80 
damages recoverable for tho non- 
repair of, 72, 76 

FEROCIOUS ANIMALS, injuries from, 
96-99 

responsibility of parties for keeping 
them, 07 

or driving them along public thorough- 
fares, 08, 00 
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actions for damages, 110 
declaration, 111 
evidence, 114, 115 
damages, 110, 117 

FERRYMEN. See Common Ferrymen. 

FIRE, injuries to lands and tenements 
fi'om, 128-133 
lighted by design, 120 
by accident, 130 

spreading from furnaces and steam- 
engines, 131 
from railways, 131 
from heated stacks, 1 30 
occasioned by Uie negligence of ser- 
vants. 132 

by inevitable {Occident, 129 

Actions for damages, 133-138 
by ownei’s of insiu'ed premises, 133 
parties responsible in damages, 307 
declarations for the negligent keeping 
of a Are, 134, 135 
evidence at the trial, 130 
assessment of damages, 137 

FIRE-ARMS, negligent management of, 
238 

negligent keeping of, 209 

FISHING, right of, 19 
disturbance of the right of, 1 97 
title of the fisherman to the fish ho 
liarijoons or nets, 19(J 
when the fish belongs to the first 
striker, 103 

FIXTURES, wliat nie, 123. 124 
right of removid of, 132-127 
as between heir and executor, 123 
executor of tenant for life and rc- 
moiridcniian, 123 
landlord and tenant, 124-127 
agvi(;ultund tenant’s tixtures, 125 
oniamental fixtures, 125 
trade tixtures, 120 

abandonment of the right of removtd 
by contract, 120 

by refriuning from exercising the 
right during the continuance of the 
demise, 127 

Actions for damages, 134 
damages I’ecoverable, 130. See Waste. 

FORCIBLE ENTRY on lands and tene- 
ments, 140, 141. See Trespass. 

FOREIGN AMBASSADORS, exemp- 
tion from distress in favour of, 359 

FRAUD AND DECEIT, 031-071. See 
Deceit ; Fraudulent Misrepresenta- 
tion ; Fraudulent Concealment. 

FRAUDULENT CONCEALMENT of 
things which ought in good faith to 
be made known, 652 
of vidue and risk from earners and 
bailees, 308-itlO 

by disguising money and viduables as 
merchandize, and delivering them 
to a common carrier or bailee as 


things of trifling value, requiring 
only ordinary care, 309, 344 
by plastering up and concealing defects 
in things sold, 051 
concealing the dangerous nature of 
articles delivered to a bailee to be 
warehoused or carried, 353. See 
Deceit. 

FRAUDULENT MISREPRESENTA- 
TIGN, under pretence of a claim of 
right, 333 

by a party of his knowledge of a par- 
ticular fact, when he knows that he 
has no knowledge at all upon the 
subject, 6t‘14 

concerning the conduct, credit, ability, 
trade, or dealings of third persons, 
034 

the charactor, credit, frade, 
or dealings of co-partnerships and 
joint-stock companies, 035 
by directors of publiitk companies, 330 
of title by vendors of corporeal and in- 
c()ri)oreal hercMlitamciits, 342 
authority by pretended agents, 647 
by manufacturers ('ounterfoiling trade- 
marks with iutent to deceive, 049 
provision-dealers in selling tin- 
wholesome food, 050 
monied women and infants, 351. 
SeC Deceit; Warranty; Represenlntion. 

FRAUDULENT REMOVAL of goo<ls 
tn pnnutnt a distress, 330 
distress and seizure of goods so re- 
moved, 331. See Distress. 

FURNACES, fire spreiuling from, 131. 
Sec Fire. 

negligent raanagfjment of, 132. Seo 
NcyUgence ; Fixtures. 

GAOLERS, liabilities of, 482 
protection of, by wan*utit, 482 

GAS, injuries from explosions of, 132, 133 
liabilities of gas-fitters, 259. See Fire. 

GAS COMPANIES, liabilities of, for 
creating a nuisance, 552. See Nui- 
sance. 

for injuries to passengers caused by 
their workmen in chipping gas -pipes 
in a publick thoroughfaro, 551, 503 
obstractions in a publick thorough- 
faro, 652 

Actions against, 558-503 
notice of action, 560. See Notice of 
Action. 

GIFT, title to chattels by, 197. See 
Grant. 

GRANT of incorporeal rights, 23-38 
by deed, 24 

implication of law, 30-33 
presumption, 27-20 
from long-continued user and ecgpy- 
ment, 27 
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GRANT of things visibly appertaining 
to a principal thing granted, 29 
accessorial to the use and enjoyment 
thereof, 

right of way, 81 
easement of support, 32, 36 
free passage for light and air, 37 
derogation by a grantor from his own 
grant, 38 

GROINS on the sea-coast, injuries from 
tho erection of, 84 

GROWING CROPS, distress of, 358 
unlawful sale of, after tender of the 
rent, 367. See IHatress, 

GUESTS, injuries to, from the danger- 
ous state of the premises of their 
host, 94 

robbery of, at a publick inn, 327 
who may be said to be a guest at a 
common inn, 331. See Corntnon 
Innkeepers, 

GUNPOWDER, injuries from, 132 

HABEAS CORPUS, writ of, for testing 
the legality of imprisonments and 
warrants, 531 

HANDCUFFING unconvioted prisoners, 
306. 535. See AssauU. 

HARBOUR-MASTER, liability of, for 
neglecting to keep a harbour free 
from obstructions, 555 

HARBOURS, negligent management of, 
02, 555 

HARBOURS, DOCKS, AND PIERS* 
CLAUSES ACT. 560 
injuries done by persons acting under 
the powers of, 540-575 
when tho amount of damage must be 
ascertained by action, 551, 557, 564, 
574 

by arbitration, 574 

before justices, 575. See Public Works ; 
Statutory Powers, 

HEDGES AND DITCHES, ownership 
of. 155 

between two separate estates, 156. 
See Fences, 

HEIR-AT-LAW, right of, to fixtures, as 
between himself and the personal 
representatives of his deceased an- 
cestor, 122, 123. See Fixtures. 
right of action of, in respect of in- 
juries to real property descended to 
him; 712 

for nuisances, 713 
trespasses on land, 713 
waste, 713 

HIGH BAILIFF of the county court. 
See Bailiffs, 

HIGHWAYS, injuries from the danger- 
ous state of, 83, 554 
parties responsible for, 553, 554 
nuisances adjoining, 81-89 


from unfenced pits or excavations, 81. 
See Excavations, 

unconcealed steam-engines and ma- 
chinery, 81 
windmills, 81 
ruinous buildings, 86 
obstructions in, 83 
trespasses upon, 142 
title to the soil of, 152, 153 

HIRERS OF CHATTELS, duties and 
responsibilities of, 260 
conversion by, 221, 222. See Bailees. 

HQISTING TACKLE, injuries from, in 
mines, warehouses, or mills, 94 
when the owner of the tackle is re- 
sponsible for the d^unage done, 04, 
1 14. See Servants, 

HORSES, negligent management of, 240 
in public thoroughfares, 241, 243, 244 
left unattended, 250, 260 
injuries from the viciousness of, to 
servants, 247 

to strangers, 08. See Ferocious Ani- 
mals, 

conveyance of, by railways, 318 
sale of, 637 

warranty of, 637-680, 663 
unsoundness of, 664. See Deceit; 
Warranty, 

HOYMEN. See Common Hoymen. 

HUSBAND AND WIFE, joinder of, as 
plaintiffs, 710 , 

competency of, to give evidence, 686 
incompetoncy of, to prove marriage, 
602. See Parties to Actions; Mar- 
ried Women, 


IMPOUNDING things distrained, 365 
for rent, 365-367 
damage feasant, 372 
sole of impounded animals to defray 
the cost of their food, 875 
duties and responsibilities of pound- 
keepers, 376 

Actions for unlawfully selling im- 
pounded animals and cattie, 370. 
See Pound Breach, 

IMPRISONMENT, False Imprison- 

ment, 

INCORPOREAL RIGHTS, creation of, 
23 

nature of, 24 
transfer of, 25 
difierent kinds of, 16-38 
title to, by grant, 27-38. See Grant, 
by prescription, 38-53. See Prescrip- 
tion, 

parol abandonment of, 53 
waiver of, 54 
disuse of, 56 
forfeiture of, 57 
merger ot 58 
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revival of, 6» 

remedies for the inMngement of, 62 
Actions for damages, 63-73 
parties to be made plaintilfs and de- 
fendants, 63-65 

declaration of the cause of action, 
65-68 

pleadings, defences, and evidence, 68- 
• 72 

damages recoverable, 72, 73 

INDORSEMENT of bills and notes 
conferring no title upon the in- 
dorsee, 203 

INEVITABLE ACCIDENT, what 
amoimts to, 262, 263, 307, 308. See 
Accident*, 

INFANCY, plea of, in actions for frau- 
dulent misrepresentation and deceit, 
661 

actions founded on contract, 746 

INFANTS, right of, to sue for wrongs 
done to tliem, 712 
liabilities of, ex delicto, 731 
for wrongs not founded on contract, 
732 

fraud and false pretences, 732 
fraudulent misrepresentation, 651, 661 

rNFEllIOK COURTS, jurisdiction of. 
See Jurisdiction of Inferior Courts; 
Bailiffs, 

INFORMATIONS or complaints before 
magistrates, 512 
requisites of, 513 
when to be in writing, 513 
time for laying, 514 
proceedings on, 514 
hearing of^ 515 

competency of witnesses to, 516 
mistakes in, 510 
variances in, 517 

INJURIES, cognizable by law. See 
Wrongs, 

TNNKEI5BER. See Common Innkeeper. 

INQUISITION OF DAMAGES before 
the sheriff, 57fl-574 
in compensation cases, 570 
quashing of, 571 

where there has been an excess of 
jurisdiction, 57]. See Certiorari, 
evidence on the trial of, 570 
assessment of damages on, 570 
recoveiy thei-eof, 571-578. See Sta- 
tutory Compensations, 

INSOLVENCY, plea of, in actions ex 
delicto, 753, 717 

when the right of action of an insol- 
vent is transferred to his assignees, 
205, 716. See Assignees; Reputed 
Ownership. 

INSULT, proof of, in aggravation of 
damages for an assault or trespass, 
179, 420, 787 

INSURANCE from loss by Are, 133 


dangers and accidents of the road, 701 
perils by sea, 702. See Insurer. 

INSURER AND INSURED, mutual 
rights, duties, and responsibilities 
of, 701 

when the insurer is entitled to sue in 
the name of the insured to recover 
damages from a wrongdoer, who has 
caused the loss, 133, 702 
recovery of compensation by insured 
parties from wrongdoers, 133, 702 
when tlie insurer is entitled to sue the 
insured to recover the compensation 
received by the latter, 791 

INTERPLEADER SUITS between rival 
claimants to goods in tha hands of 
bailees, 202, 203 

at the instance of the sheriff to compel 
rival claimants to goods to establish 
their title before he proceeds to levy 
an execution, 471 

INTERPRETATION of defamatory 
writings and language, 62CM123 
admissibility of evidence of surround- 
ing circumstances to explain and 
point a libel, 622 

INVESTMENT OF MONEY by at- 
tomies and agents on biul or defec- 
tive security, 253, 254, 271 

IRRIGATION of land, diversion of 
water for, 2, 3. See Water, 

ISSUE, joinder of, 756 

JOB-MASTERS of carriages and horses, 
liability of, for the negligence of 
their coachmen, 242. See Master 
and Servant, 

JOINT AND SEPARATE RIGHTS 
OF ACTION. See Parties to Ac- 
tions, 

JOINT-OWNERS of chattels, detention 
by one of several, of the joint pro- 
perty of all, 280 

Actions by, for the detention of the 
joint property, 202 

re-delivery of chattels to one of several 
joint-bailors, 280, 200, 205 

JOINT-STOCK COMPANIES, actions 
gainst, for trespasses, nuisances, 
libels, and malicious wrongs, 611, 
723 

notice of action against, 560, 061 
responsibility of, for the tortious acts 
of the directors and managers, 658, 
650, 724 

conversion of chattels by, 100, 837 

JOINT -TENANTS. See Tenants- in> 
Common, 

JOURNALS OF PARLIAMENT, proof 
of, 761 

JUDGES, who are, 461 
exemption of, from actions in respect 
of their judicial acts, 457 
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JUDGES, where no objection was taken 
to their jurisdiction, 458 
commitment by, 460. See County- 
Court Judges. 

JUDGE’S OllDEE, proof of, 70*3 
JUDGMENT RECOVERED, plea of, 
749 

in bar to a subsequent action for the 
some wrong, 740 
proof of, 750 

identity of the causes of action, 751 
when the wrong done constitutes a 
continuing injury, 751-753. See 
Continuing Injuries. 
effect of, in actions for the conversion 
of chattels, 753 

JUDICIAL FUNCTIONS, delegation 
of, 401 

responsibility of parties for the exer- 
cise of, 'vtithout due authority, 401, 
403 

JUDICIAL PROCEEDINGS. See Legal 
Process. 

JUDICIAL SEPARATION of husband 
and wife, 674 

on the ground of adultery, cruelty, or de- 
sertion, 075. See Cruelty ; Desertion. 
JURISDICTION OF INFERIOR 
COURTS, 451) 
county courts, 481 
of justices of the peace, 504-507 
parties not objecting to, estopped from 
afterwards mspiiting, 459, 508, 509 
ousting of, by a bon& tide claim of title, 
459, 500, 507 

when confined to the ground of com- 
plaint set forth in the summons, 
513, 517 

disclosure of, on the face of the pro- 
ceedings of justices, 517-521 
proof of non-existence of, by affidavit, 
528. See Certiorari. 
JURISDICTION OF SUPERIOR 
COURTS, 458 
over justices, 520 

is not ousted by giving an appeal to 
the Court of Quarter Sessions, 575 
JURYMEN, protection of, from actions 
in respect of things done by them in 
the exercise of Iheir judicial func- 
tions, 458 

JUS TEllTII, when it may be set up in 
answer to an action for the seizure, 
conversion, or detention of property, 
220, 230, 298 

proof of, by common carriers in answer 
to an action for the detention or non- 
delivery of property, :342 
JUSTICES OF THE PEACE, jurisdic- 
tion and authority of, 503-500 
power of summary conviction of, with- 
out ttie intervention of a juiy, 504. 
See Summary Conviction. 


extent of the authority of, 505, 506 
jurisdiction qf, -under particular sta- 
tutes, ousted by the setting up.of a 
claim of title, 506, 507 
exemption of, from legal responsibility 
when ax^ng within their jurisdiction, 
507 

liability of, when acting without juris- 
diction, or in excess of their juris, 
diction, 507 

exemption of, from liability where no 
objection was taken to their juris- 
diction until after tliey had a^udi- 
cated, 508 

wrongful proceedings by, in their own 
cases, or in matters in which they 
are personally interested, 509 
wrongful commitment and imprison- 
ment by, 509 

acts of, when not duly qualified, 510 
commitment by, of accused persons for 
tiial, 511. See Commitment, 
examination by, of witnesses, 51 1. Sec 
Depositions. 

exemption of, from liability wlicro a 
defective conviction or order has been 
confirmed on appeal, 530 
proceedings against, to compel them 
to act, 532 
Actions against, 530 
for malicious convictions, commit- 
ments, and distresses, 537 
malicious abuse of their functions, 
637 

comity-court actions against, 538 
objections by, putting an end to such 
actions, 538 

lunitation of actions against, . ^8 
notice of action, 539. See Notice of 
Action, 

tender of amends, 540. See Amends. 
parties to be made plaintiffs and de- 
fendants, 542, 543. See Parties to 
Actions. 

declaration of the cause of action, 543, 
544. See Declaration. 

Pleadings, 544. See Pleadings. 
evidence at the trial, 544-548 
damages recoverable, 547, 548. See 
Damages. 

JUSTIFICATION, pleas of, in actions 
for nuisances. 111, 112 
trespass, 103-105 
conversion of chattels, 227 
detention of chattels, 290 
wrongfiil distress, 380 
assault and batter}' and false imprison- 
ment, 422, 423 

malicious arrest and malicious prose- 
cution, 448 

things done in the execution of legal 
process, 493, 494 
libel and slander, 615 
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KNOCKING AT DOORS without cause 
or excuse, 407 
arrest for, 405 

LANDLORD AND TENANTS. luad- 
missibilily in evideuce of htatcmenls 
and declarations by a tenant in de- 
rogation of the title of his landlord, 12 
•liability of landlords for injunes from 
the fall t>f ruinous houses, 85, 80. 
See Ruinom Houses ; Nuisances. 
liability of tenants for cominiKsivo or 
wilful waste, 118 

for removing limdlnnrs fixtures, 122. 
See Fixtures. 

inclosing waste land, or making 
alterations without the consent of 
the landlord, 121 

cutting down trees, or digging for 
and carrying away eai*th, stone, or 
niineralK, 122. See iras/c. 

negligently guarding and managing 
fii-es liglited on the demised premises, 
120. Stie Fire. 

holding over after the expiration 
of a notice to quit, 182 
taking or destroying herons who 
have built nests in tlie landlord's 
trees, 

liability of landlords for trespassing on 
the demised premises without leav»< 
fniin the tenant, 170 
for felling tn'es, and thereby damaging 
the crops, 171) 

LANDS’ CLAL'tSKS CONSOLIDATION 
ACT, 5(10-575. See Worics; 
tit at utor y Cow pe usations. 

LEAVE AND LICENSE, plea of, VA 
what may be given in evidence under, 
Of), 127 

in answer to an action for a trespass, 102 

JiEGAL ADVICE, expenses of, when 
not recoverable us daiiiages, 7H1. 
Sec Raniatfes. 

LEGAL niOCKEDlXGS, costs of, 
wlieii recoverable as daiiifiges, 781- 
785. See Damages. 

LEGAL PROCESS, tre8p<asseH under 
colour of, 460 

in dwelling-houses, 467-401) 
by seizui'e of chattels, 470 

Actions for wrongs done under colour of, 
483-502 

staying proceedings ip, 484-487 
parties to be made defendants, 488-400 
declaration of the cause of action, 400 
pleadings, 402-494 
estoppel, 402. See Estoppel. 
justification in the execution of pro. 

cess from the superior courts, 493 
from inferior courts, 404 
proof of judgments, writs, and process, 
405, 407 


of proceedings in the County Court, 
408. See Evidence. 

LENDERS of chattels, duties and re- 
sponsibilities of, 268 
in respect of thing:» lent, by them, with 
knowledge of Uieir being dangerous 
and unfit for use. 2C0 
LETTING AND HIRING of chattels, 
2(i0 

duties anil responsibilities of the 
owner and hin*r, 270. See Bailees. 
LI PEL or slander in writing, 576-500 
parties vesptuisiblo for, 577 
whut nmotints to. 578 
eviilence of malice in actions for, 680 
privileged writings, 580-506. See 
Privileged Communications. 

Aetioiis for, (100-630 
consolidation of actions, 000 
parties to be made plaintifis and de- 
fcmhiiUs, (100-611. See Parties to 
Actions. 

dtM'laration of the cause of action, 611- 
613. See Declaration. 
pleadings, 613-616 * 
plea that a libel in a newspjiper was 
inserted witlioiit malice or gross 
negligence, and that an apology was 
published, (til 

pleas of just if ieu lion, 615, 616. See 
Pleadings. 

evidence of publication, 610-618 
of proprietorship of newspapers, 618 
the application of tho libel to the 
plainlifi’, 620 

the defamatory sense ihoroof, 020-623 
successive libels to sliow malic.e, 623 
in,jury to the plaintiff, 624 
evidence by the defendant of tho tnitli 
of the cliurge or uccnsation, 625 
of the commnnicatioii being privileged, 
580-596, 626 

damR.ges recoverable, 626-029 
aggravation and mitigation of damages, 
627, 028, S(*e Damages. 
questions for the jury, 629 
an’est f>f judgment after verdict, 630. 
See Slander. 

LIBELLOUS SONGS, singing of, 019 
proof of,%20 

LICENSE excusing a trespass, but re- 
vocable at the plea.surc of the grantor, 

23 

tn make a drain or watercourse in the 
land of the grantor of ilio license, 

24 

hunt, 24 

cut down timber, 24 
commit waste, 127 
distrain, 359, 360 
things distrainable under, 350 
LICENSES FOR STAGE CARRl- 
AGES, proof of, 764 

3 II 
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LIEN of unpaid vendom, bailees, and 
depositaries of chattels, innkeepers, 
and common carriers, 278, 823 
workmen and artificers, 270 
factors and brokers, 288 
insurance-brokers and bankers, 284 
attorneys and solicitors, 288 
shipmasters, 286 
policy -brokers, 287 
how the right may be created, 280 
how extinguished, 288 
hy abandonment of possession, 287 
by tender of a debt, 288 
general lien, 282, 286, 287 
by notice and special contract, 280 
by custom of trade, 286 
LIGHT AND AIR, privilege of the free 
passage of, to ancient windows, 24 
how acquired by grant, 24 
uninterrupted user and enjoyment, 27, 
47 

prescription, 28, 30,47. ^QQPrescription. 
how lost, 53-50 

by unity of ownership of the dominant 
and servieiit^'tenemonts, 48, 57 
interruption of enjoyment, 40 
a license or pennisKion to make 
alterations in the servient tene- 
ment inconsistent with the enjoy- 
ment of the riglit, 53 
disuse of the privilege, 54 
alterations in ancdent >vitidows, 55 
building new windows, 5({« See 
EoHcmeHtx, 

LIMITATION OF ACTIONS relating 
to real property, 143-150 
commencement of the period of, 141 
for trespasses, detention, and convt'r- 
sion of chattels, replevin, assault, 
battery, wounding, or imprisonment, 
753 

against constables, and oHicers, and 
persons in respect of things done 
iti the intended execution of an act 
of parliament, 411, 556 
against justices of the peace, 538 
in respect of things done under local 
and personal statutes, 550 
cummenceinent of the j^riod of, 754 
extension of the period of, 755 
LTVF.UY-STABLE KEEFKllS, duties 
and ohligatioiis of, in respect of the 
care and management of horses in- 
trusted to them to keep, 276, See 
Bniiees* 

duty of, to hold horses at the disposal 
of the owner, 270 

inability of, to claim a lien for the keep, 
280. See Lien. 

LOCAL BOARDS, li.ability of, in re- 
spect of puhlick funds, or monies 
which they are authorized to collect 
by rates, 553 


responsibility of, for negligence in the 
execution of an act of parliament, 
557. See Statutory Powers. 
when they must sue and he sued in 
their statutory or corporate name, 564 
in the name of their clerk, treasurer, 
or puhlick officer, 564 
LOCAL ACTS, injuries done hy persons 
acting under the powers of, 549-575 
ascertainment of the amount of dam- 
age and compensation hy inquisition 
before the sheriff, 560-574 
before justices, 575 
by arbitration, 574 
action, 551-558 

repeal of clauses in, authorizing 
parties to plead not guilty by sta- 
tute, 564. See Statutory Powers. 
LODGINCx-HOITSE KKEPERS, duties 
and responsibilities of, 333 
in respect of the safe-keeping of the 
goods of their guests or lodgers, 333 
losses in boarding-houses from robbery 
and theft, 334 

distinction between a boarding or 
lodging-house and a common inn, 
326, 327 

LOSING AND FINDING of goods and 
chattels, 105 
hills and notes, 101, 203 
title of the finder, 105, 203 
will prevail against all parties except 
the real owner, 105. See Bank 
Notes. 

LUGGAGE, loss of, by railway com- 
panies, 321 

fraudulent concealment of merchan- 
dize in, 322, See Valuables; Frau- 
dulent Concealment. 

LUNATICS, arrest of, when they be- 
come dangerous, 408 

MAD DOGS, injuries from the bite of, 
08 

right of action of the personal repre- 
senbitives of persons killed hy, 251 
MAGISTRATES. See Justices. 
MALICE, evidence of, in actions for a 
malicious prosecution, 435-438 
malicious conriction, 545 
libel and slander, 580, 604, 615, 623, 
620 

circumstances rebutting the presump- 
tion of, 604 

MALICIOUS ABUSE OF LEGAL 
PROCESS by using it for purposes 
of extortion and oppression, 444 
by detaining judgment-debtors in cus- 
tody after tender of the judgment- 
debt and costs, 444 
MALICIOUS ACTIONS, 441 
compensation in respect of. when re- 
coverable, 442 
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proof of malice and of want of reason- 
able and probable cause for the 
• action, 44*2 

MALICIOUS ARRKST, 433 
what amounts to, 434 
proof of, 435 
Actions for, 444-450 
declarations for, under a judge's order, 

440 

on a ca. sa. for more than was due on 
the judgment, 447. See Declara- 
tions. 

pleadings in actions for, 44H 
evidence at the trial, 440 
proof on the part of the plaintiff, 440 
damages recoverable, 45«5. See 
Damaqes, 

MALICIOUS CONVICTIONS by jus- 
tiees of the peace, 523 
proof of want of probable cause for a 
conviction, 545. See Summary Con- 
t'iction ; Justices. 

MALICIOUS DETENTION OF.TUDG. 
MENT DEBTORS after tender of 
the debt and costs, 414 
MATdCIOUS EXECUTION for a larger 
sum than is duo upon a judgment, 
44*4 

MALICIOUS EXTENT, 443. See J/a- 
licious Prosecution . 

MALICIOUS IMIOSECUTION by in- 
stitutingcriniinnl]>roccediiigs>igninKt 
another without reasonable ami pro- 
babbi cause, 435 

with a consciousness that the plaintiff 
is not really guilty of the charge 
j»rcfciTed against him, 130-438 
hy making wilfully false and unfounded 
cliarges before nuigistratos, 438, 

441 

Tiialiciously putting the process of 
the law in motion in the name of a 
pauper or insolvent, -142 
wilfully issuing execution for a larger 
sum than is duo upon a judgment, 
443 

unnecessarily and improperly causing 
an extent to he issued, 443 
instituting unfounded proceedings in 
bankruptcy, 443 

prostituting the process of the law to 
illegal purposes, 444 
eflect of the prosecution having been 
instituted by order of a county-court 
judge, 7*40 

or under the compulsion of recogni- 
zances entered into before justices, 
438 

Actions for a malicious prosecution, 
445-450 

parties to be made plaintiffs and de- 
fendants, 415, 440. See Parties to 
Actions, 


declaration of the cause of action, 446- 
448. See Declaration, 
pleadings — not guilty, pleas of justi- 
fication, 448, 449. See Pleadinys. 
evidence at the trial, 449-455 
proof on the part of the plaintiff,* 440 
of malicious informations and com- 
plaints before magistrates, 450 
malicious criminal prosecutionR, 
451 

malice and want of reasonable and 
probable cause, 452, 453 
proof on the part of the defendant, 
453-455 

questions for the jury, 454 
damages recoverable, 455, 450 
MALICIOUS TRESPASS, what amounts 
to, 404, 807 

damages rej'overable in actions for, 
179,787,788 

et)sts rerM)verabJe whero a trespass is 
certified to have been wilful and 
malicious, 80(1. See Ccrtijicale for 
Costs. 

MAN-’J'UAPS, injuries fn>m, 70, 80 
MARKETS AND FAIRS’ CLAUSES 
ACT, 5(13 

injuries done by persons acting under 
the powers of, 549-575 
when the. amount of dHimige must be 
ascortniiied by aethm, 551, 557, 504, 
571 

by arbil ration, 57*1 

bt'fore justices, 575. See Puhlick Works; 
Statutory Ptnret's. 

MAUKE’r (iVKU'r, title by purchase in, 
198 

purehasi' of stolen property in, 108 
re-vesting of the property in tlie party 
robbed after conviction of the robber, 
100 

MARRIAGE, proof of, by certified ex- 
tracts from ))arochia] registers of 
marriages, (100 

by examined copies and certified ex- 
tracts from n<ui-parochial registers, 
001 

of the celebration of, in a registered 
place of worship, 002 
MARRIAGE SETTLEMENTS, power 
of the Divorce Court over, 679 
MARRIED WOMEN, fraudulent repre- 
sentations by, 051 

exemption of, from liability in actions 
of tort founded on contract, (151 
when husbands are responsible for tlie 
tortious acts of, 730 
desertion of, entitling them to an 
order for the protection of their 
property and eaniings, 673. See 
Desertion. 

harbouring of, and inducing them to 
live apart frr)m their husbands, 605 
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MASTER AND EMPLOYER, who may 
be Hoid'to be, 250, 257 
liability of, for the negligence or wrong- 
ful acts of his servants and work- 
men, 258, 259 

in 'placing obstructions in a publick 
thoroughfare, 65, 107 
creating a nuisance, 100 
committing a trespass upon anoUier’s 
land, 159 

converting another man's chattels to 
bis master's use, 223 
negligently driving or riding, 241-243 
lu^gligcritly (‘xecuting the master’s 
work, 250-258 

losing property intrusted to the master 
to be managed or dealt with, 3.30 I 
refusing to deliver it to the owner, 
223, 337 

negligently executing a distress war- 
rant, 381 

distraining things not distrainnble, 381 
selling goods without having them 
duly appraised, 381 

parties liable as masters and em- 
ployers where the work is done 
under a contractor or sub-contractor, 
107, 258, 200, 553, 554, 504. See 
Coninwior, 

where a nuisance is created by the 
workmen of such contractor or sub- 
contrac.tor on premises in the occu- 
pation of Urn employer. 81, 551, 552, 
554 

or an obstruction is caused in an ad- 
joining highway, 04, 83, 552. See 
Nuisaiurs ; Servants. 

MASTER AND SERVANT, rights, 
duties, and responsibilities of, inter 
se, 92 

liability of the master for exposing 
his servant to unknown and ime\- 
pected risks, 93, 247 
exemption of tlic master from liability 
when the dimger is visible and 
apparent, or is known to the ser- 
vant, 94, 240 

or is caused by the negligonoo of a 
fellow -servant, 248 

or by the negligence of the plaintitT 
himself, 249, 250. See SertHuits. 
intjuries from the seduction and loss of 
service of servants, 090-704. See 
Sedvetion, 

MAYHEM, what constitutes, 300 
liabilities of parties for, 309 
when it is justifiable, 300, 423 
damages recoverable, 4.30, 431. See 
Assault, 

METROPOLIS LOCAL MANAGE- 
MENT ACT, 575 

injuries done by persons acting under 
the powers of, .54!)-575 


when the amount of damage must be 
ascertained by action, 551, 557, 504, 
574 

by arbitration, 574 

before justices, 575. See Publick 
Works; StatiUary Powers. 
METROPOLITAN OEFENCES,400 
arrest for, by constables, 407 
l)rivate individuals, 407. See Assault ; 
False Imprisonment. 

MILL HEAD, right to pen back water 
to form, 3, 4, 43 

diversion of water from, 5, 6. See 
Prescription; Water; Watermill. 
MILLS. See WatermiU; Windmill. 
MINE OWNERS, duty of, to provide for 
the safety of their workmen, 03, 
247, 248. See Mines ; Maxter and 
Servant. 

MINERALS, right to dig for, 8 
where the surface and subsoil con- 
stitute separate properties, 9, 45 
where the surface has been purchased 
by a railway or canal coTnx)any, 34, 
35 

where a title to support for tho found- 
ations of buildings bos been gained 
by express or implied grant, 32, 33. 
See (rrant. 

by prescription, 45, 40. Sec Prescrip- 
tion, 

Actions for digging for, so as to injure 
the foundations of buildings, 07, 08 
cummenceinent of tlie cause of action, 
9, 754 

damages recoverable for digging and 
carrying away minerals, 180 
MINES, injuries frrnn the negligent 
working of, 8, 9, .33, 247 

of, by leakage from an ach'oin- 
ing mine, 0 

working of, under railways, .3.3 
breach of regulations for the manage- 
nient of, 247-250 

injuries to miners from def(?ctivc hoist- 
ing-tackle, 94. See Mining Shajl ; 
Master and Servant, 

MINING SHAFTS, negligent manage- 
ment of, 94 

injuries fi'um neglecting to fence, 80. 
See Mines. 

MISDEMEANOUR, arrest for, by con- 
stables, 401 

by private persons, 403 
MIS-JOINDER of parties, 737-739. See 
Amendment, 

MISREPRESENTATION, 631-071. 

See Fraudulent Misrepresentation. 
MITIGATION OF DAMAGES, evi- 
deuce in, .302, 788 

when not amounting to a justification, 
420, 431. 432 

in actions for an assault, 789 
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for libel and slander, 027->U:2U, 780- 
700 

for seduction, 703. See Damages, 

NAVIGABLE RIVERS, obstrucUoiis in, 

84 

actions for damages, 104 
abatement of the nuisance, 102. See 
Nuisances, 

NAVIGATION of vessels, Adminilty 
regulations respecting, 245 
damages from collisions at sea, 244 
actions in respect of, 254-200 
proceedings in the High Court of Ad- 
miralty, 255 • 

N E G LI( J E N CE , injuries from , 237, 238 
in ovcrlotuling the floors of warehouses, 

85 

pulling down buildings adjoining a 
publick thoroughfare, 85 
excavating near the fo\mdiitions of 
buildings, 87 

«Hmstructing defective s(‘atfo1ding and 
ladders, 04 

iusufticiently lighting and watching 
railway stations, St) 
neglecting to repair railways, bridges, 
and puidick works, <*aimls, and docks, 
1)0, 1)2. 04, 557, 558 
negligent riding and <lriving, 240-244 
negligent navigation of vessels, 244, 245 
negligent performance of work, 24'i- 
251 

negligontexecution of statutory jiow'ers, 
551-558 

negligent execution of publick works, 
551-555 

Actions for negligence, 251-200, 558- 
500 

for eoiupensating the families of per- 
sons killed by accident, 254 
liability of tlie master for the negli- 
gence of his servant, 241. See 
Slasterand Kmplngrr; ContmvUrr and 
Suheontrnrfor. 

declarations for injuries from negli- 
gence, 200, 711. See Drrlarntion. 
pleadings, defences, nrnl evidence, 201- 
204, 740, 741. See Pleadings. 
when proof of the occurrence of the 
injury is primA facie proof of negli- 
gence, 231), 202, 2<t3, 274 
ilainngos recoverable, 204-200, 772- 
71)0. See Damages. 

N EGLIGENT MANAGEMENT OF 
(JOOBS AND CHATTELS, 237- 
200 

negligence and inevitable at^eideni, 237 
ii(‘gligcnce of caniers, 238. See Com- 
won Carriers; Jinihray Companies. 

NECLKiENT MANAGEMENT OF 
HORSES AND CARRIAGES by 
tenants and coachmen, 241-244 


appointed and employed by jobmasters, 
242 

by servants breaking in and training 
hor.ses, 244 

ii\juries from the joint negligence of 
tw'o drivers, 243, 249 
identification of the passenger with the 
driver, 243. See Negligence; Tres- 
pass. 

NEGLIGENT* MANAGEMENT OF 
REAL PUOrEUTY, 74 
drains, sewers, watercourses, chimneys, 
and manufactories, 75, 70 
lands and excavations adjoining high- 
ways, 82 

w arehouses and ruinous buildings, 85 
railways and railway stations, 89 
raihvay bridges and works, 00 
railway gates placed across public 
carriage-roads, 91 
acci >mm odati on - gates, 9 1 
canals and docks, 1)2 
stiiiffolding and lioisting-tackle, 94 
where the plaint ill's right to ivcov«'r 
damages is not defeated hy his heing 
a trespasser at the time he sustains 
the injury, 90. Hoa Nuisances; Neg- 
ligence. 

NETS, right to dry, on another’s land, 
19, 28 

right to drive stakes for ilrying, on llio 
sca-shon', 19 

NEW ASSIGNMENTS. 750 
object of, 757 
pb*adiiig to, 758 

NEW ’I’UIAl/ in nfitionsex delicto, 703- 
H)5 

on tin! ground of oxcossivo and out- 
rngcfuis damages, 794 
oil account of the stnullness of dam- 
ages, 795 

whore the plain I ill’ on his own showing 
has recovered more damages than 
he ought to receive, 795 

NOISOME TRADES, nuisances result- 
ing fnini, 78. See Nuisances. 

NOISY NUISANCES, 71) 

NON-J()INDERofpartiiis,737-739. See 
A mendmenf. 

NOT (UTLTY, plea of, 742 

what may he given in evidence under, 
in fictions for infringerncntH of terri- 
torial and incorporeal rights, 12, 08 
nuisances, 1 1 1 
tn‘spasscs, 161 
conversion of (diattels, 225 
negligence, 261 
detention of chattels, 295 
assaults, 419 

malicious arrest and malicious prose- 
cution, 448 

actions against magistrates, 544 
libel and slander, 013 
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not guilty. 

in actions for deceit, 661 
NOT GUILTY BY STATUTE, not 
now available under acts of parlia- 
ment of a local or personal nature, 
564 , 

when it may be pleaded, 686, 400 
bow it is to be pleaded, 13, 386, 421 
effect of in certain casea, 420 
NOTICE OF ACTION against con- 
stables, officers, and private indivi- 
duals, 411-414, 560 
county-court judges, 483 
justices of the peace, 530 
certain gas companies and trading cor- 

S orations and their officers, 560 
and tax collectors and revenue 
officers, 661 

officers of local boards of health, 562 
surveyors of highways and persons 
acting in the execution of the high- 
way acts, 562 

persons acting in execution of the 
Metropolitan Police Act, 413 
of the length of the notice, 413 
computation of a month's notice, 541 
statement of the cause of action on the 
face thereof, 414, 540 
NOTICE OF DISTRESS not essential 
at common law to the validity of a 
distress, 368 

must be given preparatory to a sale of 
things distrained, 308 
KUiSANOKS from the non-repair of, or 
from neglecting to cleanse sewers, 
drains, and watercourses, 75 
from privies, chimneys, and manufac- 
tories, 76 

defilement of springs and running 
streams, 77 

offensive smells and noisome trades, 
78 

noise and the collection of crowds, 70 
spring-guns, man-traps, dog-spears, 
engines, and machines placed on 
land, 80 

ungua^ed wells, mining-shafts, and 
cellars, 80 

dangerous state of private ways, 81 
dangerous pits and excavations, steam- 
engines, and windmills, 82 
obstructionH in pnblick tlioroughfarcs, 
83 

in navigable rivers, 84 
from the erection of groins, sea-walls, 
and defences, causing the sea to 
make inroads on a neighbour’s land, 
84, 85 

from the negligent overloading of the 
floors of wtuehouses and buildings, 
85 

the non-repair of ruinous houses, 85, 
86 


‘ruinous party walls, 87 
insecure fences, hedges, and gates, 88 
railway bridges, viaducts, and eimbaiik- 
ments, 90 

abatement of nuisances, 90—104. See 
Abatement of Numneei. 

Actions for damages, 103-117 
when a notice to abate or discontinue 
a nuisance should be given before 
commencing an action, 104 
parties to be made plaintiffs and de- 
fendants, 105, 106 

declarations for nuisances, 108, 111. 
See Declarations. 

pleas justifying finder a prescriptive 

^ht, 111, 112 

evidence at the trial, 112-115 
damages recoverable, 116, 117 

OCCUPIER of lands, rights of, 10, 03, 
105, 157 

liabilities of, 65, 75, 76, 106, 159. See 
Tenant and Reversioner. 

OFFERS to make compensation, 768 
proof of, 767 
effect of, 708 

OFFICIAL MISCONDUCT, imputation 
of, when actionable, 600 
ORAL TESTIMONY, proof by, 764-768 
where there is a memorial in writing 
of the facts, 765. See Estoppel; Evi- 
dence. 

ORDERS AND ADJUDICATIONS OF 
JUSTICES must show jurisdiction 
on the face of them, 520 
statutory forms of, 521 
execution of, after notice of appeal, 529 

PARTIES TO ACTIONS, 70.'>-726 
parties to sue and be sued, in actions 
of tort founded on contract, 706 
actions for wrongful acts interfering 
with the benefleial use and enjoy- 
ment of landed property, 10 
obstructing the eiyoyment of ease- 
ments, profits k prendre, and in- 
corporeal rights over land, 03, 65 
nuisances, 65, 70, 77, 103, 104, 106, 
108, 708 

commissive and permissive waste, 112, 
133 

ixyuries from fire, 133, 708 
trespasses upon lands and tenements, 
157, 159 

trespass and conversion of chattels, 
220, 223, 709 
negligence, 255 

detention and loss of chattels by 
bailees, 200, 292, 700 
by carriers, 334, 336, 700 
unlawful and excessive distresses, 380 
assault and batteiy and wrongful im- 
prisonment, 415, 416 
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malicious prosecutioii» and malicious 
abuse of legal process, 446 
wrongs done under colour of legal pro- I 
cess, 488-490 

under a wan-ant of justices, 642 
in the negligent execution of statutory 
powers or authorities, 563 
for libel and slander, 610, 611 
’ fraudulent misrepresentation and de- 
ceit, 657, 658 

seduction of daughters and servants, 
700. See Master and Servant; Hns- 
bandand W(/e ; Heir-at-law; Personal 
Representatives; Corporations; Joint- 
Stark Companies: Employer and Con- 
tractor; Assignees; Bankrvpts; Insol- 
vents, 

of the number of the plaintiffs and de- 
fendants, 717, 258, 735. See Joint 
and Separate Rights of Action, 
non-joinder and mis-joinder of parties, 
737-739. See Non-joinder^ Mis- 
joinder, 

PAKOL EVIDENCE of facts recorded 
in writing, 764 

where the law requires a memorandum 
in writing, 765 

of the statements and declarations of 
parties, 765 

of acts done in the presence of wit- 
nesses, 766. See Evidence, 
PARTY-WALLS, injuries resulting from 
the non-repair of, 87 
who is bound to repair, 87, 88 
PASSENGERS inpublick thoroughfares, 
negligence of, 244 

committing voluntary and involuntary 
trespasses, 244, 259 
identification of, with the driver of the 
vehicle in which they ride, 243. See 
Railways; Common Carriers, 

PAWN. See Pledge, 

PAYMENT OF MONEY INTO COURT, 
in actions of rt'plevin, 385 
effect thereof, 759 

in actions against constables and offi- 
cers, 415 

by persons who have acted tortiously 
in the execution of acts of parlia- 
ment, 505 

PENDENCY OF ANOTHER ACTION, 
plea of, for the same wrong, 748 
PERSONAL REPRESENTATIVES. 

See Executors and Administrators, 
PLEADING in actions ex delicto, 742 
matters which must be specially 
pleaded, 743 

several matters of defence, 743 
traverses by plaintiff and defendant, 
744 

fictitious and needless averments, 745 
defences arising after the commence- 
ment of the action, 745 


payment of money into oonxt by way 
of compensation or amends, 746 
infancy, 746 

accord and satisfaction, 747 
pendency of another action for the 
some wrong, 748 
judment recovered, 749 
banKTuptcy or insolvency of the plain- 
tiff, 753 

statute of limitations, 753, 754 
eqptable defences, 755 
joinder of issue, 756 
new assignments, 757 
demurrers, 758 

PLEADINGS IN PARTICULAR AC- 
TJONS, such as actions for infringe- 
ments of territorial and incorporeal 
rights, 11-14, 65-60, 740 
niusonces and ii\)uries resulting from 
the keeping of ferocious animals, 
108-112 

trespasess upon real property, 159-100 
trespass and conversion of chattels, 
224-227 

trespasses and injuries from the negli- 
gent use and management of chattels, 
and the iiegligeiii performance of 
work, 260-262 

negligciHio and broach of duty on the 
p»irt of bailees, 2!)3-296 
negligence and broach of duty on the 
part of common carriers, common 
innkeepei's, and lodging • house 
keepers, 338-340 

wrongful distress and stile of things 
distrained, 38 1-387 
assault and battery and wrongful im- 
prisonment, 418-^25 
m^icioiis arrest, malicious prosecution, 
and malicious abuse of legal process, 
490-494 

trespasses and ii^uries committed in 
the execution of warrants and orders 
of justices, 543, 544 
iiyuries resulting from the negligent 
exercise of statutory powers and 
authorities, 564-566 
actions for libel and slander, 611-616 
fraudulent misrepresentation and de- 
ceit, 659-661 

adultery and seduction, 680, 690, 700, 
701 

PLEDGE of chattels by parties who 
have obtained possession of them by 
fraud and false pretences, 281^, 282 
duties and responsibilities of pledgor 
and pledgee, 270, 271 
POLICE OFFICERS. See Constables, 
POSSESSION of chattels, proof of, 228 
primk facie evidence of, 228 
defence of, by force, 397 
POUND BREACH, 365, 366 
recovery of treble damages for, «366. 
See impounding. 
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PBKSCBIPTION, title by, at common 
lav, 27-29 

tinder the Prescription Act, 89, 40. See 
PrewripHon Act, 

PEESCRIPTION ACT, 39, 40 
period of enjoyment of a profit or 
privilege for gaining a right or title 
under the, 41 

sort or mode of enjoyment, 42-03 
continuity of enjoyment under, 49 
down to the time of the commence- 
ment of the action, 50 
interruption of enjoyment, 49 
exclusion fW>m the computation of the 
periods during which parties were 
infants, idiots, feme covertes, or 
tenants for life, 51 

right of reversioners to exclude certain 
periods of enjoyment from the 
computation, 52. See Preacriptive 
RiffMa. 

PRESCRIPTIVE RIGHTS of way, 42 
to the use of a watercourse, or of 
water, 43 

pen back water, 43 
discharge foul water into natmral 
streams and watercourses, 43, 44 
support from adjoining land or 
buildings, 45 

have a fence kept up at the expense 
of an adjoining proprietor. 40 
the access of light and air to win- 
dows, 47 

■ iinity of ownership of the dominant 
and servient tenements preventing 
the acquisition of a prescriptive 
right, 4H 

pleas of justification of trespass under 
a prescriptive title to the enjoyment 
of an easement, privilege, or incor- 
poreal right over land, 104 
traverse of the enjoyment as of right, 
and without interruption, 100 
replications traversing the enj^^y™®^^ 
of the right, 107 

facts and circumstances which roust 
be specially replied, 107 
PRESUMPTION of facts and circum- 
stances grounded on the conduct 
and acts of parties, 27-38 
of a grant of a privilege from long- 
continued uninterrupted enjoyment 
of such privilege, 27, 28. See Grant ; 
Prescription; Support, 

PRIMARY AND SECONDARY EVI- 
BENCE, 704-700 

distinction between, does not apply to 
acts done in the presence of eye- 
witnesses, 766 

PRINCIPAL AND AGENT, when tlie 
principal is liable for the tortious 
act of his agent, 727, 728 
indemnification of agents by their own 


principals or employers, 371. See 

Master and Employer, 

PRIVATE CABBIEBS of passengers 
and chattels, duties and responsi- 
biUties of, 275-277 

when they receive no reward for their 
services, 276 

when they are paid for what they do, 
277. See Bailees, 

PRIVIES, nuisances firom, 76 
parties responsible for the erection of, 
77. See Nuisance, 

PRIVILEGED COMMUNICATIONS 
IN WRITING, proof of, in answer 
to an action for defamation, 580,626 
what written communicatioDS are pri- 
vileged, 581-596 

defamatory complaints and proceed- 
ings in courts of justice, 581 
defamatory affidavits, 582 
petitions and complaints respecting 
the conduct of magistrates and pub- 
lick officers, 582 

criminatory comraiinications by pub- 
lick officers in discharge of a publick 
duty, 583 

complaints by parishioners to the 
bishop respecting the conduct of 
clerg^en, 565 

conOdential commimications between 
relations respecting the character of 
a party who has made on offer of 
marriage to a member of the family, 
585 

between friends, to prevent an injurjs 
580 

by parties having a pecmiiaiy interest 
involved in the matter of the com- 
munication, 587 

. disclosures made bond Jide in the 
course of an investigation set on 
fcH)t by the plaintiff himself, 588 
communications between subscribers 
to charities, 588 

res)>ecting the ohai'acter of servants, 
589-591 

reports of trials in courts of justice, 692 
ex parte statements and proceedings 
preliminarj^ to a trial, 593 
speeches and proceedings in parlia- 
ment, 594 

proceedings at public meetings, 594 
reriews and criticisms upon authors, 
594 

criticisms of one public journalist upon 
another, 595 

comments upon the public character 
of public men, jl90 

effect of addressing privileged com- 
munications to a wrong party by 
mistake, 592 

what oommunioations are not privi- 
leged, 584 
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criminatory pastond letters from 
clergymen U> their parishioners, 5&4 
Yeckless and inconsiderate communi- 
cations, 588 

comments in excess of privilege, 591 
PBIVILBdED ORAL COMMUNICA- 
TIONS in the course of a judicial 
proceeding, 804 

in discharge of some public or private 
duty, 605 

prosecuting an inquiry into sus- 
pected crime, 605 

by counsel, attomies, or parties in 
the conduct of a trial, 600 
magistrates in the exercise of the 
duties of their office, 607 
privileged persons, arrest of, 
475 

their right to be discharged, 470 
PRIVILEGES, accessorial to the use 
and enjoyment of a thing granted, 30 
transfer thereof by implication of law 
with the thing granted, 31-38 
PROCEEDINGS in the superior coiu3s, 
proofof, 405, 702 
in the county court, 498 
before magistrates, 428, 450-452, 763 
in bankruptcy, 763. See Legal Procena, 
professional men, negligence and 
want of skill of, 250-254. See Neg^ 
Vgenee, 

PROFITS A PRENDRE, nature and 
incidents of, 17 

unlimited claims in the nature of, 18 
when,claimable by grant, 23-38. See 
Grant. 

by prescription, 38.53. See Prescrip- 
tion, 

merger and extinguishment of, 57-50 
actions for disturbance* of the enjoy- 
ment of, 63-73. See Common: Fish- 
ing ; Servihuie, 

PROMOTERS of companies and under- 
takings. See Directors. 
PROSPECITVE DAMAGES, when re- 
eoverable in cases of assault and 
batieiy, 430, 431 

in compensation coses, 670, 671, 673, 
574 

provocation, proof of, in reduction 
of damages, 429 

under a plea of son assault demesne, 
427 

under pleas of justi6cation, 430 
PUBLICATION of a libel, proof of, 616- 
619 

through the medium of letters, 617 
in newspapers, #18 
PUBLIC HEALTH ACT, 656 
injuries done by persons acting under 
the powers of, 556-566 
when the damage done must be settled 
and ascertained by arbitration, 674 
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when it must be detemdned by aotioB» 

676 

liability of members of boards of health 
individually for acts of negligence, 
557, 663 

when they must be sued in the name 
of their clerk, 666, 664. See 8UUu- 
iorg Powers ; PuhUek Works ; Local 
Boards. 

PUBLICK MEETINGS, speeches at, 
694 

publication of defamatory reports of, 
694. See Privileged Writings, 

PUBLICK MEN, comments upon the 
publick character of, 606. See 
Privileged Writings, 

PUBLICK OFFICERS in the service of 
the crown not responsible for the 
negligence of their subordinates, 
246, 726, 726. See Clerk; Treasurer; 
Commissioners of Publick Works. 

PUBLICK THOROUGHFARES, ob- 
struciions in, causing some special 
damage to a pariicular individual, 
81, 83, 103, 104. See Nuisances. 
right of foot-passengers to pass along 
the carriage-way, 240, 244 
wilful injuries to animus trespassing 
on, 250. See Highways. 

PUBLICK WORKS, negligent manage- 
ment of, 107, 554 
non -repair of, 557, 558 
negligent execution of, 549-506 
injuries naturally resulting from the 
careful and proper execution of, 566- 
575. See Statutory Powers ; Statu- 
tory Compensations, 
from the negligent execution of, 551 
by cr>ntractor8 and workmen, 552, 553. 
See Contractor, 

by local boards, tnistoes, and com- 
missioners, 554 

AcUons for negligence against local 
boards for publick improvements, 
555, 558-566 

or against their clerk, treasurer, or 
publick officer, 556, 557, 725. See 
Clerk, 

ultimate responsibility of rate-payers 
for the blunders or negligence of 
local boards elected by them, 556, 
656, 725 

effect of clauses in particular statutes 
exonerating parties from personal 
liability ia respect of things done in 
the bon46de execution of the statute, 
566, 725 

responsibility of parties for negligence 
in respect of things done in the 
bonddde execution of the statute, 657 
limitation of the action, 569 
notice of action, 560-569. See Noliea 
of Actwn, 
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FUBUCK WOBKS— Actions for negli- 
genee. 

parties immediately responsible, 563, 
564 

pleadings, tender of amends, 565 
payment of money into court, 565 
when the amount of the statutoiy 
damage must be settled by arbitra- 
tion, 674 

when it is recoverable before justices 
of the peace, 575. See Local Boards; 
Trustees; Oommimoners, 

QUARTER SESSIONS, courts of, 604 
antiquity and origin of, 504 

RAILWAY AND CANAL TRAFnC 
ACT, 305. 306, 315-319 
liabilities of companies under, 806 
regulations under, 316 
effect of, 317 

RAILWAY CLAUSES CONSOLIDA- 
TION ACT, 567-675 
recovery of statutory compensation 
before justices, 575. See Puhlivk 
Works; Statutory Compensations. 

RAILWAY COMPANIES, liability of. 
as common carriers, 303-325. See 
Cmmon Carriers, 

negl(*ct of, to net in conformity with 

the announcements in their time- 

tables, 305 

duty of, to afford all reasonable facili- 
ties for the carriage of passengers, 

' merchandize, and chattels, 305 

• inability of, to exonerate themselves 
iVom liability for their own neglect, 
default, or breach of duty by notice, 
condition, or declaration, 315-)317. 
See Conditions ; Special Contract. 
acceptance of goods by, to be carried 
beyond the limits of their ordinary 
destination, 321 
loss by, of luggage, 321 
loss by, of merchandize carried as 
luggage, 322 

delivery of luggage by, at railway sta- 
tions, 320, 822 

summary proceedings against, for not 
receiving and forwar^g merchan- 
dize and chattels, 334 
Actions against, for loss of or injury' to 
chattels delivered to them to be car- 
ried, 884-344 

parties to be made plaintiffs and de- 
fendants, 385-337 

declaration of the cause of action, 388 
pleadings, defences, and evidence, 330- 
342, 740-771. See Phsadings; Evi- 
dence, 

proof of the goods having been carried 
under a special contract, 341 
damages recoverable, 343, 344, 772- 
706. See Demayes, 


injuries from the negligent use and 
management of railways and railway 
stations, 88-92. See BaUways; 
Baihvay Stations, 

RAILWAY STATIONS, injuries from 
the negligent use and management 
of, 89. See RaiMays, 

RAILWAY TIME-TABLES, announce- 
ments in, 305 
proof of, 340 

RAILWAYS, negligent use and manage- 
ment of, 88-92 

by allowing railway fences to he de- 
fective, 88 

railway-bridges, viaducts, and embank- 
ments to be insecure, 90 
insufficiently lighting and guarding 
stations, 89 

neglecting to maintain bridges over 
highways, 90 

negligently managing gates placed 
across puhllck carriage-roads, 91 
accommodation gates, 01 
casting fire from locomotive engines 
on tlie adjoining property, 131. Seo 
Fire ; Negligence. 

RATEPAYERS, responsibility of, 

through the medium of rates, for 

tbo nei;ligont exccutioti of i>ublick 

works, 555, 556 

RATIFICATION and adoption of a 
wrongfttl act by parties for whose 
benefit the act was done, 728 
proof of, 729 

REASONABIJ? AND PROJBABLK 
CAUSE for a conviction by a justice 
of tlie peace, 545 

for suspicion of felony justifying an 
arrest, 429 

justifying a criminal prosecution, 435- 
438, 453 

proof of bonA fide belief in the truth 
of the charge, 453, 454 
questions for the juiy* and for the 
judge, 463-455 

RECORDS, proof of, 452, 702-703 

REGISTERS of marriage, proof of, 
090-092, 763 

REMEDIES for wrongs. See Action, 
specific statutory remedies for injuries 
authorized by statute, 507 
when parties are confined to the specific 
remedy given by the sUitute, 507,574, 
575. See Arbitration ; Inquisition, 

RENT, (Ustresa for, 345-393 
payable in advance, 348 
on several demises, 348. See Distress 
/or Rent, a 

REPLEVIN, 370-379 
in the county court, 378 
in the superior courts, 378 
of diattels distrained under a justice’s 
warrant, 535 
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parties to be made defendants in, 360 
dedarations in, 381 
pleadings in, 383-387 
KEPORTS of joint-stock companies, 
fraudulent concoction of, 636 
parties responsible in respect of, 008, 
724 

parties entitled to sue for damages for, 
.654-657, 724. See Deceit, 
REPRESENTATIONS concerning mat- 
ters which are obvious to ordinary 
intelligence, and which lie as much 
within the knowledge of one party 
as the other, 040 

amounting merely to expressions of 
opinion and belief, 641 
in answer to inquiries, 641. See 
Warranty ; Deceit. 

REPUTED OWNERSHIP of chattels 
by bankrupts at the time of their 
bankruptcy, 207 

power of the court of bankruptcy to 
order them to be sold, 207 
right of the true owner to contest the 
title of tlie assignees before a jury, 
208 

title of assignees to chattels in the 

reputed ownership of insolvents, 200 

wlifit is nuctissary iti creuto a nqtutii- 

tioii of ownership, 210-210 
what possession of chattels is within 
the bankrupt and insolvent ticks, 2(K) 
RESIDENCE, what is, witbiii the 
meaning of the County Courts’ Acts, 
813 

REVIEWERS, privileges and responsi- 
bilities of, 594-5116 

REVENUE OFFICERS, notice of 
action against, 561 

REVERSIONERS, right of action of, 
for injuries done to their reversion- 
Riy estates, 10, Oil-05, 73, 105, 136, 
157, 158. See Tenant and He- 
vertioner, 

apportionment of damages as between 
them and the tenant, 15, 137, 181. 
See Parties to Actions. 

RIFLE SHOOTING, accidents from, 238 
RINGING AT DOOR-BELLS without 
cause or excuse, 405 
arrest for, 405, 407 
RIOTERS, damages done by, 156 
actions against the hundred for, 157 
RIPARIAN PROPRIETORS, natural 
rights and privileges of, 1-15 
to the use and enjoyment of the water 
of the stream, 2 
pen hack the water, 3 
drain into the stream, 6. See 
Water. 

ROBBERY AND THEFT, distinction 
between, 273 

proof of loss of goods by robbery in 


answer to an action for the non- 
deliveiy of them to the owner, 273, 
333 

loss of goods by theft, 274, 334. See 
TK^. 

ROYAL PROCLAMATIONS, proof of, 
701 

RUINOUS HOUSES, injuries arising 
from tbe non-ropair of, 85 
fxom pulling down, where one house 
rests agamst another, 45, 46, 86, 87 
from the falling of, on passengers in a 
highway, or on ai^joining buildings, 
85, 86. 108 

SALE of chattels, market overt, 108 
by private contract, 190 
of property to which the vendor had 
no title, 100 

wliicli be had obtained by fraud and 
false pretences, 201 
by delivery order, 202 

SAMPLE, sale of goods by, 646 
not corresponding with the bulk of tlie 
commoility stdd, 646 

SATISFACTION. See Accord and 

Sati»fat:iion. 

SCAFFOLUING, injuries from insecure, 

fU, 114 

when tlie owner of, is responsible in 

damages, 261 

SEA-SHURb:, title to the soil of, 150- 
152 

customary and prescriptive rights over; 
10 

fishing and driving stakes for nets on, 
10 

bathing on, 20 

preserving and gathering oysters on, 
151 

SEA-WALLS, servitude of mointaiiiiLg 
and repairing, 10 

SEDUCTION of daughters and servants, 
600-704 

injuries to parents therefrrim, 607 
eifect of the absence of the daughter 
from the parents’ roof at the time of 
tlie seduction, 008 

decoying of daughters away under 
cover of a pretended hiring as a 
8er\'ant, and then seducing them, 
609 

effect of the seduction and loss of ser- 
vice having been occasioned by the 
plaintiff’s own misconduct and neg- 
lect of his parental duties, 700 
Actions for seduction. Parties entitled 
to maintain the action, 700 
pleadings therein, 700, 701. See 
Pteadlngs. 
evidence, 701-704 

of the relationship of master and ser- 
vant, 701 
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SEDUCTION, - evidence in actions of, 
701-T04 

' tliat the defendant, though he seduced 
the girl, was not the father of the 
. child of which she was delivered, 
6911, 700. See Evidence. 
damages recoverable, 702-704 
aggravation and mitigation of damages, 
702, 708 

for inducing or persuading wives, ser- 
vants, or workmen to abandon their 
duties or neglect the fulfilment of a 
contract, 704. See Damagea. 

SEIZIN of lands and tenements, proof 
of, 14 

SEPARATE FLOORS of dwelling- 
houses constituting several free- 
holds, 36 

rights and liabilities of the different 
owners and occupiers, 36 

SERVANTS, slander of, by their mas- 
ters, 600, 606. See Privileged Com- 
munications, 

by strangers, causing them to be dis- 
missed from their employment, 602 
ii^uries to, from the dangerous state 
of the premises on which they ore 
employed, 02, 246 

from defective hoisting tackle in mines, 
and insecure scaffolding and ladders, 
94 

from the negligence of their masters, 
246 

' ordinary risks attendant upon a dan- 
gerous employment, 247 
latent dangers unknown to the ser- 
vaiit, but known to tlie master, 247, 
248 

negligence of fellow-servants in the 
same employment, 248 
negligence of the servant himself, os 
well os the negligence of the master, 
249. See Maeter and Servant, 
liabilities of servants executing the 
orders of their masters, 266, 720, 730 
must stand or fail by the title of tlie 
latter, 188, 223 

SERVITUDES, natural and necessary, 
to the beneficial occupation and en- 
joyment of landed properly, 6 
rural and prfcdial, 7 
derived ftom tlie situation of places, 
7-0 

conventional, 17 
by grant, 23-38 
prescription, 38-63 
apparent and non-apparent, 20, 30 
merger and extinguishment of, 67 
by unity of ownership of the dominant 
and servient tenements, 58 
revival and re-creation of, 60, 60 
Actions for obstructions to the cigoy- 
ment of, 62 


parties, pleadings, defences, and evi- 
dence, 63-73 

SEWERS, who is bound to cleaiAe, 
maintain, and repair, 73, 70, 118. 
See Nuisances, 

SHERIFFS, duties and responsibilities 
of, 464 

execution of writs by, 465 
liability of, for the acts of their officers, 
406 

trespasses in dwelling-houses by, 466. 

See DweUing^house, 
illegal seizure of chattelB by, 470, 478 
illegal arrest by, 474-470, 478, 488 
power of, to compel rival claimants to 
goods to inte^lead and establish 
their title before he proceeds to 
make a levy, 471. See Interpleader, 
duty of, to satisfy the landlord’s claim 
for rent in arrear before he mokes a 
levy, 473 

sale by, of goods taken in execution, 
474 

title by purchase from, 202 

notice to, not to execute a ca. sa. 470 

liability of, for an escape, 476, 483. 

See Escape. 
false returns by, 479 
extortion by, 480 
Actions against, 483-502 
by parties who by their own miscon- 
duct have caused theiiyury of which 
they complain, 479 
staying proceedings in, 484 
parties to be made plaintiffs and de- 
fendants in, 487, 490 
declarations in, for not executing writs, 
400 

for an escape, 400 

removing goods taken in execution 
without paying rent due to the land- 
lord, 49l 

treble damages for extortion, 401. 
See Declaration, 
pleadings, 492 

pleas showing that the plaintiff is es- 
tt>pped by his own acts from com- 
plaining of the injury be has sus. 
tained, 492 

picas of justification in the execution 
of legal process, 403, 404. See 
Pleadings. 

evidence on the part of the plaintiff, 
404 

of judgments, writs, and process from 
the superior courts, 405 
the deliveiy of tlie writ to the 
sheriff to be executed, 405 
the sheriffs having directed or au- 
thorized the commission of the 
wrongful act, 405 
negligence, 406 
false rctui-n to a writ, 496 
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of admissions by an under-sheriff and 
bailiff, 497 

the removal of goods taken in exe- 
cution without paj’ing the land- 
lord's rent, 407 

the process imder which the sheriff 
acted, 407 

rent being in arroar at the time of 
• the levy, 407 

proceedings in the county court, 408 
damages recoverable, 498-509 
in actions for an escape, 500 
for aggravated trespasses, 501 
extortion, 501. See Damage»» 
SHERIFFS OFFICERS, duties and 
responsibilities of, in respect of the 
execution of writs, 464-400 
breaking open the outer door of a 
dwelling-house, 407-400 
remaining in a house an unreasonable 
time, 400 

seizure of the goods of the wrong 
party, 470 

seizure of privileged or protected goods, 
471 

aiTcst of the wrong person, 474, 479 
{irivileged persons, 475 
liability of, for an escape, 470, 477 
arrest or seizure of goods under void 
or irregular process, 478 
Actions against, for a wrongful arrest, 
480 

escape, 48«3 

wrongful seizure of goods, 484, 488-400 
slaying of proceedings in such actions, 
471-473, 484, 485 

pleas of justiOcution by sheriff’s offi- 
cers setting forth the legal process 
under which they acted, 493. See 
Sheriffs, 

damages recoverable, 409-509. See 
Damages. 

SHir-OWNERS, Umitation of the lia- 
bility of, in respect of loss of or 
damage to goods, 977 
SHIPFEKS of merchandize, duties and 
responsibilities of, 053 
in respect of the combustible nature 
of the articles tiiey ship, 053 
SHIPS, negligent management of, 944. 
See Navigation. 

SKILLED WORKMEN, ipjuries from 
negligence and want of sk^ on ^e 
part of, 951 

SLANDER by word of mouth, 576, 596 
when it is not actionable without spe- 
cial damage, 597 

when it is actionable without proof of 
any special damage, 597 
defamatory words imputing to the 
plaintiff that he is afflicted with a 
contagious disorder, 598 
imputing misconduct, or gross ignor- 


ance, or ineapaeity, to tradeamea 
and professional men, 599 
official misconduct to a person in an 
office of profit or trust, 600 
slanderous denunciations from -the 
pulpit, 601 

specif damage, not being the imme- 
diate consequence of the words 
spoken, and not rendering them 
actionable, 609 

spontaneous and unauthorized repeti- 
tion of verbal slander, 609 
special damaj^e directly resulting from 
the repetiuon of ond slander, 603 
circumstances rebutting the presump- 
tion of malice, 604 

privileged communications by word of 
mouth, 604-607. See Privileged 
Conmunicathns. 

interpretation and application of the 
words used, 607 
slander of title, 607-600 
Actions for slander, 6(>0-030 
parties to be made plaintifib and de- 
‘ fendants, 609-611 

when the repeater and not the utterer 
of the slander is the party to be 
made responsible, 610 
declaration of the cause of action, 611 
statement of Kpecial damage, 619 
pleadings — not guilty, 613 
.pleas of justification, 615 
evidence of the utterance of the words, 
610 

singing of libellous songs, 619 
defamatory sense of the words used, 
020-699 

special damage, 603, 604, 694 
slander of a tradesman or professional 
man in the way of his trade or pro- 
fesKion, 694, 695 

truth of the charge or accusation, 695 
privileged communications, 604-607, 
090 

dismissal of servants, 601 
effect of the dismissal, being a wrongful 
dismissal on the part of the master, 
609 

disbelief of the slander by the master, 
609 

damages recoverable, 626-699 
aggravation and mitigation of dam- 
ages, 697, 698 
questions for the jury, 699 
SMELLS. See Noistme Trades, 

SMOKE NUISANCE, 77 
parties responsible for, 77. See Ntd- 
sances. 

SON ASSAULT DEMESNE, plea of, 
in actions for an assault, 396 
proof of, 497. See A ssauU, 

SPECIAL BAILIFFS, execution of writs 
by, 466 
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SPECIAL CONTRACTS with common 
carrieTB, limiting their common-law 
duties and reBponsibilities, 304, 312 
clothi^ them only with the ordinary 
liabilities of bailees for hire, 304 
rendering them responsible for negli- 
gence, 313, 317 

where parties decline to pay the in- 
creased charge for insurance of safe 
conYeyaace, 314, 317 
with railway companies, made through 
the medium of their published time- 
tables, 803 

when they must be made in writing 

and be signed, 817 

cannot impose unreasonable conditions 
upon consignors, 316, 817 
cannot exonerate the company from 
the consequences of their own negli- 
gence, 318 

SPECIAL DAMAGE from a publick 
nuisance, 103 

the unlawful obstruction of a publick 
thoroughfare, 104 

in actions for false imprisonment^ 431 
where a prisoner has been obliged to 
pay money to obtain his liberation, 
431 

in actions for verbal slander, 307, 
601 

not being the immediate and natural 
consequence of the words spoken, 
602 

* directly resulting from the utterance 
or repetition of slander, 003 
statement of, on the face of the de- 
claration, 613, Old 

proof of, 614, 634, 625. See Slander, 
special damage in respect of the costs 
of previous legal proceedings, 781- 

783 

in respect of damages /ind liabilities 
incurred by the defendant through 
the default of tlie plaintiff, 783, 

784 

when neoessaiy to be proved to enable 
a tenant to maintain an action 
against his landlord for an irregular 
distress, 380, 302 

SPEECHES IN PARLIAMENT, re- 
ports of; 304 

droulation of defamatory reports of, 
504. See PrivHrged Writinan, 

SPBING-GUNS, setting of, witn intent 
to inflict grievous bodily harm on 
trespassers, 72 

in dwelKng-hoases for the protection 
thereof in the night, 80 

SPRINGS. See Water. 

SQUIBS, usuries from throwing, 230 

STATUTES. PUBLICK AND PRI- 
VATE, proof of, 761. See Statatorif 
PoKtrt. 


STATUTORY COMPENSATION for 
usuries authorized by statute, 366- 
575 

to owners and occupiers of land who 
have sustained ix^jury by the exe- 
cution of publick, and parliamentary, 
and railway works, 306 
lessees and yearly tenants who have 
been required to give up land for 
railways, 508 

ii^uries establishing a right to, 567 
notice of the nature and extent of the 
injury, and of the required compen- 
sation, 360 

inquiidtion of, before the sheriff’s jury, 

670 

assessment of damages, 571 
unexpected damage which has accrued 
after compensation has been sought 
for and obtained, 373. See Inqui- 
Hition. 

recovery of, by action, 572 
by arbitration, 574 
before justices, 575 

STATUTORY POWERS, injuries from 
the 001*6101 exercise of, 540-558 
from the negligent execution of, 551 
by trustees and commissioners of pub- 
lick works, 552. See Commisxioners. 
conti'nctors and workmen, 553 
custom-house officers, 558 
magistrates and constables, 638- 
543, 400-415 

protecting clauses in statutes in favour 
of persons engaged in carrying such 
statutes into effect, 558 
limitation of actions in respect of 
things done under local and personal 
statutes, 55!). See Limitation of 
Actions. 

notice of action, 560-563. See Notice 
of Action. 

tender of amends, 563, 563. See 
Amends, 

parties to be made defendants, 563, 564 
pleadings, 564 

repeal of clauses in local and personal 
acts, enabling porties to give special 
matter in eridcnce, 565 
payment of money into court, 365 
pleas justifying under the powers, and 
with the authority of an act of par- 
liament, 36.5 

STATUTORY PROHIBITIONS, breach 
of, 761 

actions gainst parties in respect of, 

STAYING PROCEEDINGS in actions 
for the conversion of chattels on the 
defendant’s delivering up the chat- 
tels, 224 

in actions against sherifis, their officers 
and assistants, 484 
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high hailifik, and haihi& of the county 
court and their assistants, 4B5-4B7 
in a second action, until the costs of a 
former action have been paid, 801 
STEAM-ENGrlNES, negligent manage- 
of, 131i See Negligence, 

STOCK EXCHANGE LISTS, publica- 
lion in, of the marketable value of 
shares and stock, Obti 
responsibility of parties for procuring 
insertions in, fraudulently, 057. See 
Deceit, 

STOLEN PROPERTY, recapture and 
restitution of, 210 

actions for tlie dotention or conversion 

of, 220-236 

STREAMS, diversion of watorfrom, 2,11 
penning back tlie water of, 3 
dofileiuont of, 4 

disturbance of tbo permissive use and 
enjoyment of the water of, 4. See 
Water; Watercourse; Prescription. 
SUB CONTRACTOR, responsibility of, 
for the negligence of the servants 
and workmen employed by him, 
258, 250. See Contracts, 
SUGGF.STION on the record of facts 
entitling a plaintiff to full costs in 
an a(‘tion for a trespass, HOT, 80i) 
SUMMARY CONVICTIONS by Justices 
of the peace, 504-500, 5l2-5t23 
origin of the power of, 504, 505 
on thoir own view, 512, 546 
founded upon informations, 512. Seo 
Infonnation. 

for an offence different from that 
brought before them by the infonn- 
ation or complaint, 513 
from that stated and set forth in the 
summons, 517 
drawing up of, 517 

disclosing the jurisdiction and autho- 
rity of the justices, 517, 520 
the nature of the offence, 518 
the offender, 5lt) 
the locality of the offence, 019 
the facts necessary to constitute the 
offence, 520 
statutory forms of, 521 
immateriality of mere surplusage in, 
522 

excess of jurisdiction in, 523 
quashing of, on appeal, 520 
removal of, by certiorari, 020. See 
Wrongful Convictions, 
proof of, 762 

SUPPORT, natural privilegl|l^d ser- 
vitude of, from adjoining umd, 7 
from the subsoil to uie BQjrfao4 of land, 
8,0 

conventional privilege and servitude 
of, when land is Ranted for build* 
ing purposes, 82, 33 


fill 

where several houses have been bulk 
together so as to rest against each 
other, 35 

where the separate floors of abutldtng 
have been granted to severMdiflfilmt 
proprietors, 35 

limitation of the right of, in oases of 
compulsory sales of land for She 
making of railways and canals, 83 
abridgement of the right of, by express 
contract, 36 

prescriptive right of, 45, 46. See 
Prescriptive Pight$, 

actions for disturbance of the natural 
right of, 0-15 

the conventional right, 67-73 
SURFACE AND SUBSOIL, mutual 
rights and duties of Separate owners 
of, 8, 9 

Actions for the infringement of rights 
of, 9-15 

parties thereto, 140 
declaration of the cause of action, 12, 
140. See Declaration, 
pletulings and evidence, 13 
damages recoverable, 14, 15. See 
Mines ; Minerals, 

SURGEONS AND PHYSICIANS, neg. 
ligonce of, causing iitiury to their 
patients, 251. Negligence, 
SURRENDER of a ferry by operation of 
law, 770 . 

of a lease extinguishing the right to 
distrain, 346 • 

SURVEYORS OF HIGHWAYS, re- 
sponsibility of, for it^uries to indi- 
viduals from works ordered by them 
to bo executed, 559 
notice of action against, 660 
in what cases to be given, 562. See 
Notice of Action, 

TAXATION OF COSTS, 798-800 
on tbe principle of a fair indemnity, 
798 

where there are several defendants, 
709 

of particular issues, 800. See Coats* 
TEMPEST, iitiuries from, 262 
liability of parties for not taking proper 
precautions to guard against, 307. 
See Accidents, 

TENANCY, proof of, 389 
nature and terms of, 300 
admissions of^ 391. See Evidence, 
TENANT. See Occupier, 

TENANT AND REVERSIONER, riffht 
of action of, in respect of usuries 
to real property, 10, 63-65 
apportionment of damages between, 
181. See Reversioners, 

TENANTS- IN -COMMON of lands, 
boundary-walls, and fonoes, 164, 166 
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rrENANTS-IN.COMMON. 
actions by, against each other for in- 
juries done to the common pro- 
perty, 157 

remedies of, against each .other, 708, 
722 

rights of the survivor of, 708 
conversion of chattels by one of seve- 
ral, 191-103 

destruction of the common property by 
one of several, 103 
detention of, 280. See Joini-Owrurt. 
TENDEK of a debt in extinguishment 
of a right of lien, 288, 280 
of amends before action, 410 
rent rendering a distress wrongftil, 
364, 365, 374 
rent before sale, 367 
amends rendering a distress damage 
feasant unlawful, 374 
to whom it may be made, 368 
TERRITORIAL RIGHTS incident to 
the occupation and ownership of 
landed property, 1-0 
actions for the infringement of, 0-15. 
See Servitudes, 

THEIT, loss of goods by, prim& facie 
proof of negligent keeping, 274 
by workmen and bailees, 272, 270 
by servants, 273, 333 
is'not a *' danger of the road,” 277 
TIME IMMEMORIAL, 30. See Pre. 
scription, 

TITLE to proOts, privileges, and incor- 
poreal hereditaments, 23-53. See 
Prescription. 

to tlie Hoa-shoie and to waste land ad- 
joining the sea-shore, 150-152 
the soil of tumpike-roods and high- 
ways, 152 

waste lands adjoining highways, 153 
the soil of towing-paths, 153 
trees, bushes, boundaiy-walls, fences, 
ditches, and hedges, 154-156 
to lands and tenements, 143 
through the operation of the statute 
for the limitation of actions and 
suits relating to real property, 143- 
150. See Limitation of Actions. 
of bon& tide purchasers of trust estates, 

146 

by parties who originally obtained pos- 
session of land as tenants from year 
to year, 146 

parties who have continued for twenty 
years in the wronghil receipt of rent, 

147 

to chattels personal, 194-219 
to things which have been altered or 
increased in value by a wrongdoer, 
194 

to chattels by finding, 195 

wild birds and animals fene nature, 195 


of the hunter to the game he kills, 
195 

the fisherman to the fish he har* 
poons or nets, 190 
to chattels by gift, 107 
clothes by hiring and service, 197 
to the possession of title-deeds, leases, 
bonds, and securities, 197 
chattels by purchase in market overt, 
1U6 

stolen property purchased in market 
overt, 210 

chattels by private sale and transfer, 
* 190, 219 

fraudulent transfer, 200 
colourable transfer, made for the pur- 
pose of perpetrating a fraud, 201 
chattels in the lionds of bailees, 201 
by delivery order, 202 
purchase from the sheriff, 202 
to bills and notes, 20<3, 204 
of assignees to the chattels of bank- 
rupts and insolvents, 204-218 
to chattels of which a lainkrupt or in- 
solvent was rtipiited or apiwrent 
owner at the time of his bankruptcy 
or insolvency, 207-218, See Re- 
puted Ownership. 

converted chattels after recovery of 
judgment in an action for the con- 
version of them, 210 

TITLE-DEEDS, right to the possession 
of, 107 

as l>etwecn several tenants-in-common 
or joint tenants of lands, 108 

TOLL - COLLECTORS, extortion by, 
562 

notice of action against, 561 
in what cases to be given, 502 

TOOLS AND IMPLEMENTS OF 
TRADF., unlawful detention or con- 
version of, 235 

Damages recoverable, 235. See JJis- 
tress, 

TOWING, right of, along the bunks of 
a navigable river, 32 

TOWING .1»ATHS, right to the soil of, 
153, 154 

TOWN POLICE CLAUSES ACT, 563 
clauses of, relative to bathing, 20 
iiyuries done by persons acting under 
the powers of, 540-575 
when the amount of damage must be 
ascertained by action, 551, 557, 564, 
574 

by arbitration, 574 

before justices, 575. See Publick 
Works; Statutory Powers. 

TOWNS’ IMPROVEMENT CLAUSES 
ACT, 563 

injuries done by persons acting under 
the powers of, 540-575 
when the amount of damage must be 
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ascertained by action, 551, 557, 504, 
574 

by arbitration, 574 

• before justices, 575. SeePubUek Works; 
Statutorif Powers, 

TRADE -MAKKS. See Countetfeit Tirade- 
marks, 

TRAVELLERS, who are, Sai, 33a 
rights of, as against common inn- 
keepers to food, and sliolter, and 
protection, 325 

for themselves, their horses and lug- 
gage, 320-331 

as against common carriers and ferry- 
men to be safely and securely car- 
ried, 303-310 

indelibility of these rights, 310 
actions for the infringement of them, 
338 

damages recoverable, 343 

TIIAVERRE of a right claimed by a 
plaintifT, 13, 744 
evidence thereunder, 09 
by the defendant, 744 

TREBLE COSTS, repeal of divers sta- 
tutes respecting, 813 

TREES, right of property in, 154 
as between jtenont and reversioner, 
154. See Hedges, 

TRESPASS, what amounts to, 139, 
201 

voluntary and involuntary, 140, 250 
avoidable accidents amounting to, 244 
inevitable accidents not amounting to, 
202. See Trespass against ttw Person ; 
IWspass upon Chattels: Trespass upon 
Real Property, 

TRESPASS AdAINST THE PERSON, 
by striking the person of another 
with force and violence, either by 
design or accident, 237, 238, 244, 
250-258 

throwing stones, sticks, or squibs, 259 
driving a .horse or carriage against 
the person of another, 240-244, 201 
hitting another with ball or shot from 
a gun, 238. See Assault, 

Actions for trespass against the person, 
201 

from the negligent use and manage- 
ment of chattels, 254-200. See 
Negligence, 

wilful acts of violence, 409-432. See 

Assault, 

wrongful arrest and imprisonment, 
400, 410-432. See Arrest. 

TRESPASS UPON CHATTELS, by 
removing them from one place to 
another, 183 

by negligently riding or driving, 240u 
244 

Actions for trespasses upon chattels 
and personalty, 260-205 


by wrongfrilly meddling with goods 
and chattels, 183, 224-286 
by striking them or coming into col- 
lision with them by force and vio- 
lence, 237, 255-260, 263. See Neg^ 
Ugence, 

by wrongAilly seizing them and dis- 
training them for rent, 345, 370- 
393 

damage feasant, 372. See Distress, 
under colour of legal process, 463-502 
warrant of justices, 503, 532-548. See 
Warrants, 

evidence of the ownership of chattels 
damaged by violence, 203 
damages recoverable, 264-266 
TRESPASS UPON REAL PRO- 
PERTY, 0, 139 

after notice or warning not to trespass, 
178 

in dwelling-houses, 179. See Dwell- 
ing-house, 

whore the surface and subsoil of land 
constitute separate freeholds, 140 
by rioters, 150 

by cattle from want of fences, and from 
defective fences, 141 
upon highways set out and dedicated 
to the public by private proprietors, 
142 

continuing, 142 
Actions for, 150-IB2 
parties to be made plaintiffs and de- 
fendants, 157-159 

declaration for 159, 160 • 

pleadings — not guilty, 161 
picas denying the plaintiff's title or 
right of posKession, 101 
plea of liberum tenemontum, 161 
of leave and license. 102 
matters in conftjssion, and avoidance, 
and excuse, 102 

matters of justification, 103. See Jus- 
tification. 

evidence at the trial of a trespass, 160 
under a traverse of the plaintiff’s pos- 
session, or right of possession, of the 
locus in quo, 170 
of diHseisin and re-entry, 172 
leave and license, 173 
right of way, 175 
deviations extra viam, 170 
publick right of way, 176 
over vacant or waste strips of land 
extending alongside a publick tho- 
roughfare, 177 

entry on the plaintiff’s land for the 
purpose of depositing thereon the 
plaintiff's own goods, or removing 
therefrom the goods of the de- 
fendant, 178 

damages recoverable from one of 
several oo-txespassers, 181 
8 X 
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TBESPASS UPON BEALPBOPEBTY. 
Actions for trespassmg upon land after 
notice not to trespass, 178 
tr^asses in dweUing-houses, 170 
injury to buildings, 179 
dig^g^and carrying away coal and 

trespasses by diseased cattle, 180 
holding over wrongfully after the expi- 
ration of a notice to quit, 180 
apportionment of damages as between 
tenant and reversioner, 181 
TBESPASSEBS ON LAND, injuries to, 
81,80 

''right of, to recover damages notwith- 
standing they are themi^ves wrong- 
doers, 95-08 

liabilities of, 178-181. See Tretpau, 
TBIAL BY JUBY at common law, 014 
when and in what cases superseded by 
statute, 505. See Jurjfmeu^. 
right to begin on, 700 
competency of parties to give evidence, 
760. See Evidence, 

TBOVEB. See Convereion, 
TBUSTEES OF TUBNPIKE BOADS, 
control of, over highways, 103 
liability of, for their own negligence, 
004 

but not for the negligence of the con- 
tractors they employ, 553 
or the workmen working upon the 
roads, 054. See Commissioners ; 
StvMorif Powers, 

UNDEB-SHEBIFF, proceedings by, 400 
evidence of, against the sheriff, 497. 
See Sheriff* 

UNITY OF OWNEBSHIP of dominant 
and servient tenements extinguish- 
ing easements, profits, privUeges, 
and servitudes, 57-50, 700 
UNSOUNDNESS of horses, proof of, 064 
what constitutes, 605 
USEE AND ENJOYMENT of rights 
and privileges for a lengthened 
period creating a legal right, 37, 
41-49. See J^scription, 
extent of, limiting the extent of the 
right, 70 

VAGBANTS wandering about and re- 
ftising to labour, 504 
jurisdiction of justices over, 504 
VALUABLES, neudident concealment 
of, 309 

unfairly increasing the risk of common 
carriers and bailees, 310, 844 
by disguising them as merchandize, 
308.310, 333 

giving them tlie appearance of articles 
of small value, 344. See Fraudulent 
Concealment, 


VABIANCES, amendment of, 770, See 
Jmendmeni, 

VENDOBS AND PUBGHASEBS, 
mutual rights, duties, and obliga- 
tions of, 637-654 

in respect of statements and repre- 
sentations made pending a negotia- 
tion for a sale, 636 
selling by sample, 646 
false packing of merchandize, 647 
counterfeiting trade-marks, 049 
selling unwholesome food, 650 
concealing defects which ought in good 
ftdth to be disdosed, 651 
selling aith all faults, 053 
without allowance for any defect, error, 
or mistatement, 654. See beceit; 
Warranty i Title 

VENUE, or place of trial, when it is 
local, 17 

VICE in horses, proof of, 665 

VINDICTIVE DAMAGES for aggrava- 
ted assaults, 787 
malicious slanders, 788 
degrading insults, 788 

WAIVE B of right of action, proof of, 389 

WALLS, ownership of, 1^ 
tenancy -in -common of, 155. See 
Fences, 

WABEHOUSEMEN, duties and re- 
sponsibilities of, 373. See Bailees, 
lien of, 386. See Lien, 

WABEHOUSES, overloading the floors 
of, 85 

WABRANTS OF JUSTICES, execu- 
tion of, 528-536 

malicious procurement of, by com- 
plainants, 542. See Malicious Pro- 
seen tion. 

protection afforded by, to constables 
and their assistants, 533, 546, 547. 
See Constables, 

WARRANTY, representations amount- 
ing to, 634, (fd8, 043, 043 
made by a vendor in order to procure 
a purchaser, 637, 643 
pending a negotiation for the sale of 
property, 638 

by a party of his knowledge of a par- 
tiemar fact where the means of 
knowledge lie peculiarly or exclu- 
sively within his reach, 038 
on sales of real property, 643 
on sales of chattels, 643 
by manufketurers respecting the cha- 
racter and quality of the articles 
they manufacture and sell, 643 
by a vendor who is told tliat the pur- 
chaser wants the article he proposes 
to buy for a particular p^ose, 044 
of the character and quality of goods 
sold to absent pnrehMers, 645 
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by railway companied of the time of 
the starting of their trains, 647 
of authority on behalf of parties 
* assuming to be agents, 647-640. 
See DeceU. 

representations not amounting to a 
warranty made prior to a sale by 
' auction, and forming no part of the 
publick contract of sale, 638 
* oonoeming matters which are obvious 
* to ordinary intelligence, and which 
lie as much within the knowledge of 
one parly as the other^ 640 
amounting merely to expressions of 
opinion and belit>f, 641 
in answer to inquiries, 041 
respecting the title to real property, 042 
respecting the quality of goods where 
the purchaser has the means of in- 
spection and examination, and relies 
on liis own judgment, 040 
Actions for breach of warranty, 654- 
671 

declaration of the cause of action, 650. 

See Declarations, 
pleadings, 661 
evidence, 062-600 

of breach of wan'onty of a horse, 004 
of unsoundness, 004 
of manifest defects not covered by the 
warranty, 005 
of vice, 605 

damages for breach of warranty, 006- 
670 

special damages, 008 
where goods warranted have been re> 
sold with a warranty, 060, 782. See 
Deceit; Damages, 

WASTE, 118 

commissive and permissive, 110 
commissive waste by tenants in making 
alterations in buildings, 120 
ploughing and cultivating waste land, 
121 

felling timber trees, 121 
removing soil, 122 

converting arable land into pasture, or 
vice ver8&, 122 

removing fixtures, 123-127. See Fix^ 
lures, 

license to commit, 127 
right of reversioners to enter and in- 
spect, 128 

permissive waste, what amounts to, 
110, 128 

involuntaiy destruction of Jiinildings by 
fire, 128 

letting them go to ruin for want of 
timely repair, 119 

who are responsible for permissive 
waste, 110, 120, 128 
Actions for waste, 133-138 
parties to the action, 133 


deokralioiis, 134 

pleadifiga, defences, ahd evidence^ 135 
assessment of damages, 166, 167 
damages recoverable from a tenant 
who obstruefe the reverdoner in the 
exercise of his right to enter sad 
inspect waste, 138 

WASTE LANDS— title to waste lands 
a(tioining the sea-shore and adjoin- 
ing pnWek highways, 162, 153 
WATCHmKEBS, Uability of, in re- 
spect of the safe keeidng of the 
watches of their customers, 273. 
See Bailees, 

WATER, right to the use of, by pre* 
8crij>tion,43. ^66 Prescriptive Rights, 
diversion of, for irrigation and drain- 
age. 2, 3, 44 

effect of acquiescence in the nnlawlhl 
diversion of, 3, 04 
right to pen back, 4, 43 
defilement of, 4, 43 

disturbance of the permissive use and 
enjoyment of, 4 
Actions for damages, 10-15 
parties to be made plaintiffs and de- 
fendants, 10 

WATERCOUIiSE, natural right of, 1- 
3,6 

prescriptive right of, 43 
grant of a right of, 23, 24 
for refuse drainage, 43, 44 
suBpensioD and foifeiture of the right 
of, by non-performance of conditions 
annexed to the grant, 57 * 

extinguishment of tho riglit of, by 
unity of ownership of the dominant 
and senient tenements, 07-50 
revival and re-creation of the right on 
a severance of the estates, 00 
n‘pair of drains and watercourses in 
alieno solo, 31, 01 

nuisances firom the non-repair of, 75. 
See Nuisances, 

WATER-MILLS, right of ownera of to 
pen back water and form a mill- 
bead, 3, 4, 43 

to the free passage of the mill-streain 
through adjoining land as appendant 
and appurtenant to the mill, 20, 31, 
60, 61 

alterations in tho height of tumbling 
bays, 121 

removal of old water-marks, 121 
diversion of water from a mill-head, 
5,0 

user and enjoyment of mill-streams 
derived from artificial drainage, 44 
licenses to lower the bank of a mill- 
stream or to erect a weir, 54 
disuse of mill-streams, 57 
tranfffer of mill gtreams and water- 
courses as visible, apparent ease- 
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WATEBMILLS. 

roentii appendant or appurtenant to 
41 mill, 60 

alterations in mills not affecting the 
ancient li^ht to water, 61 
Actions for diverting water from a mill- 
stream, 9-15, 63-73. See Tenanl 
and Bevenioner ; WaUr ; Wdier- 
ctntru, 

WAY of necessity, 31 
appendant or appurtenant to a house 
orlftnd, 35,90, 770 

grant of right of, by license under 
seal, 33 

' by implication of law from long-oon- 
tinned, uninterrupted user and en- 
joyment, 37-30. See PrMcriplive 
Righti, 

as accessorial to the beneOcial use and 
exyoyment of lands and tenements, 
31 

transfer of right of, 35 
justiftcation of trespass in the exercise 
of a right of, 165, 107, 175-177 
proof of right of, over waste strips of 
land extending alongside a publick 
thoroughfare, 177 

suspension and forfeiture of, by non- 
performance of conditions annexed 
t(^he grant, 57 
extifi^iahment of right of, 50 
by unity of ownership of the dominant 
and servient tenements, 57-59, 709 
revival and recreation of the right of, 

' 50-61, 700 

maintenance and repair of ways, 31, 01 
ii\juries from the aangerous state of 
ways, 81. See 

Actions for obstructions to the enjoy- 
ment of a private right of way, 03 
parties to be made plaintiffs and de- 
fendants, 03-65 

declaration of the cause of action, 66 
pleadings and evidence, 08, 00 
proof of right of way, 70, 175 
proof of deviations extra viam, 170 
damages recoverable, 73, 775 
WAYFARERS, right of, as against com- 
mon carriers, 303-310 
as against common innkeqiers, 335- 
333. See TravetUn ; Common Car^ 
rien ; Commm Innheepen, 

WEIRS in navigable rivers, right to, 
71 

WELLS, right to sink, 5 
diversion of water from, 5 
iiijarics from nnguorded wellti dO 


WHARFINGERS, duties andresponsi 
biliticB of, 374 
lien of, 380. See BaUeet, 

WILD BIRDS AND ANIMALS fer« 
naturm, right of landowners and oo- 
cupiere to, 195 

right of tho hunter to, when he has 
killed them on another's land, 106 
right of the landlord to herons nestling 
in his trees, 106 
to wild fowl in a decoy-pond, 75 
to rooks in a rookery, 773 
WILFUL AND MALICIOUS TRES- 
* PASS, what amounts to, 4p4 
arrest for, 403 

damages recoverable in respect of, 
178-180 
costs, 800, 807 

WINDMILLS, penalty on the constme- 
tion of, within 50 yards of a publick 
highway, 81 

abatement of obstructions to the free 
access of wind to, 71 
WINDOWS, right of access of light and 
air to, 37, 47. See Light and Air; 
Easement; Prescription, 
removal of glass from, 133. See JT'asie, 
WITHDRAWING A JUROR, effect of, 
801 

WORKMEN, negligence of« causing 
injury to a fellow-workman, 248 
to their employers, 351 
loss of chattels by, 373 
WOUNDING. SeeJfovAm. 
WRONGFUL COMMITMENT by 
county-court judges, 460 
by justices of the peace, 509 
form of commitment, 400, 510 
WRONGFUL CONVICTIONS BY 
JUSTICES in cases in which tlioy 
are tliemselves personally interested, 
509 

whero they have no regular complaint 
or information before them, 509, 510. 
See Information, 

where tiiey were not personally present 
at the time of the taking of the de- 
positions of the witnesses, 511, 513 
where an accused person has been 
summoned to answer a particular 
offence, and the magistrate has con- 
victed him of another and different 
offence, 513, 517 

and has altered the summons so ns to 
alter the nature of the offence, 517 
wrongful ^nviction by one justice 
aet^ upon by another justice, 543 
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